
 
MEMORANDUM 

 
To:  Portsmouth Zoning Board of Adjustment (“ZBA”) 
From:  R. Timothy Phoenix, Esq. 
             Monica F. Kieser, Esq. 
Date:  March 27, 2024 
Re:  Chinburg Development,  LLC Owner/Applicant 
         Project location: 216 Woodbury Avenue 
         Tax Map 175, Lot 3 
   General Residence A (GRA) Zone 
 
Dear Chair Eldredge and Zoning Board Members: 

On behalf of Chinburg Development, LLC (“Chinburg” or “Applicant”) we are pleased 

to submit this memorandum and the attached exhibits in support of zoning relief to be considered 

by the ZBA at its April 16, 2024 meeting. 
 

I.  EXHIBITS 
 

A. Rockingham County Registry of Deed Plan 44009 – by Jones and Beach Engineers 
• Existing Plot Plan 
• Proposed Plot Plan 

B. Architectural Elevations and Floor Plans – by Art Form Architecture, Inc.  
• Sir Zach with Sun 

C. Site photographs 
• Satellite 
• Street View 

D. Tax Card  
E. City GIS Map – depicting surrounding area and zoning districts 
F. Tax Map 175 

 
II.   PROPERT/PROJECT 
 

216 Woodbury Avenue is a 7,933 s.f. lot with 66.07 feet of frontage in the General 

Residence A (“GRA”) District (“the Property” or “Lot 3”).  (Exhibit B.)  The Property abuts the 

General Business District and the Holiday Inn and contains small, 1930s era, single-family.   

(Exhibits C, D.)   The Property  was part of an approved Site Plan obtained by Maple Heights 

Realty, LLC permitting eight units on the adjacent Map 175, Lot 1.  The new owner intends to 

remove the existing single-family home and construct a new single-family home compliant with 

yard setbacks, building coverage, and open space requirements (“the Project”).  While the 

Property complies with the lot area and lot depth requirements, Planning Staff have advised that 
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relief is required from the Portsmouth Zoning Ordinance (“PZO”) because the lot fails to comply 

with today’s frontage requirements.  
 

III.  RELIEF REQUIRED 
 

1.) PZO §10.521 – Table of Dimensional Standards – to permit reconstruction of a 
single-family home on a lot with 66.07 feet of frontage where 100 feet is required. 

2.) PZO §10.311 – to permit reconstruction of a single-family home on a lot with 66.07 
feet of frontage where 100 feet is required. 

 
IV.  VARIANCE REQUIREMENTS 
 

1.   The variance will not be contrary to the public interest 
2.   The spirit of the ordinances observed 

 

The first step in the ZBA’s analysis is to determine whether granting a variance is not 

contrary to the public interest and is consistent with the spirit and intent of the ordinance, 

considered together pursuant to Malachy Glen Associates, Inc. v. Town of Chichester, 155 N.H. 

102 (2007) and its progeny.  Upon examination, it must be determined whether granting a 

variance “would unduly and to a marked degree conflict with the ordinance such that it violates 

the ordinance’s basic zoning objectives.”  Id.  “Mere conflict with the zoning ordinance is not 

enough.”  Id.   

The purpose of the Portsmouth Zoning Ordinance as set forth in PZO §10.121 is “to 

promote the health, safety and the general welfare of Portsmouth and its region in accordance 

with the City of Portsmouth Master Plan… [by] regulating”: 

1. The use of land, buildings and structures for business, industrial, residential and 
other purposes – The proposal requests variance to allow reconstruction of a new 
single-family home on an existing developed lot that meets lot area and depth 
requirements.  There will be no change in use.    
 

2. The intensity of land use, including lot sizes, building coverage, building height 
and bulk, yards and open space – A single-family home exists and will be 
reconstructed to meet yard setbacks, building coverage, and open space. 

 

3. The design of facilities for vehicular access, circulation, parking and loading  
The Project provides the required number of parking spaces for a single-family 
home. 
 

4. The impacts on properties of outdoor lighting, noise, vibration, stormwater runoff 
and flooding – There will be no change to existing conditions where a single-
family residence upon the lot will be reconstructed and comply with yard 
setbacks, building coverage, and open space. 

5. The preservation and enhancement of the visual environment – The newly 
constructed home will improve the visual environment. 
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6. The preservation of historic districts, and buildings and structures of historic or 
architectural interest – The Property is not in the Historic District. 

 

7. The protection of natural resources, including groundwater, surface water, 
wetlands, wildlife habitat and air quality – Redevelopment of the Property has no 
adverse impact compared to existing conditions. 

 
 Based upon the foregoing, the variances do not “in a marked degree conflict with 

the ordinance such that they violate the ordinance’s basic zoning objectives.”  Malachy Glen, 

supra, which also held: 

One way to ascertain whether granting the variance would violate 
basic zoning objectives is to examine whether it would alter the 
essential character of the locality…. Another approach to 
[determine] whether granting the variance violates basic zoning 
objectives is to examine whether granting the variance would 
threaten the public health, safety or welfare.  (emphasis added)  

 
The Property is located in a thickly settled area of the City and abuts the General 

Business District.  The reconstruction of a tasteful single-family home where a single-family 

home now exists will beautify the lot and provide attractive modern housing in place of the 

existing single-family home.  Granting the single variance for lot frontage to construct a new 

single family home where one currently exists will neither “alter the essential character of the 

locality,” nor “threaten the public health, safety or welfare”.   Accordingly, the first two prongs 

of the variance criteria are satisfied. 

3. Substantial justice will be done by granting the variance.   

If “there is no benefit to the public that would outweigh the hardship to the applicant” this 

factor is satisfied.  Harborside Associates, L.P. v. Parade Residence Hotel, LLC, 162 N.H. 508 

(2011).  That is, “any loss to the [applicant] that is not outweighed by a gain to the general public 

is an injustice.”  Malachy Glen, supra at 109.   

Chinburg is constitutionally entitled to the use of the lot as it sees fit; including 

redevelopment for a permitted single-family home with an incorporated garage, fully zoning 

compliant except for frontage, which cannot be changed.  “The right to use and enjoy one's 

property is a fundamental right protected by both the State and Federal Constitutions.” N.H. 

CONST. pt. I, arts.  2, 12; U.S. CONST. amends.  V, XIV; Town of Chesterfield v. Brooks, 126 

N.H. 64 (1985) at 68.  Part I, Article 12 of the New Hampshire Constitution provides in part that 

“no part of a man's property shall be taken from him, or applied to public uses, without his own 
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consent, or that of the representative body of the people.”  Thus, our State Constitutional 

protections limit the police power of the State and its municipalities in their regulation of the use 

of property.  L. Grossman & Sons, Inc. v. Town of Gilford, 118 N.H. 480, 482 (1978).                

“Property” in the constitutional sense has been interpreted to mean not the tangible property 

itself, but rather the right to possess, use, enjoy and dispose of it.  Burrows v. City of Keene, 121 

N.H. 590, 597 (1981).  (emphasis added).   The Supreme Court has held that zoning ordinances 

must be reasonable, not arbitrary and must rest upon some ground of difference having fair and 

substantial relation to the object of the regulation.  Simplex Technologies, Inc. v. Town of 

Newington, 145 N.H. 727, 731 (2001); Chesterfield at 69.    

Granting the requested variance allows for tasteful and otherwise zoning-compliant 

redevelopment of an existing 7,933 s.f. lot with a single-family home.  There is absolutely no 

harm to any neighbor or the general public from granting the frontage variance.  It follows that 

there is no benefit to the public from denial.  Conversely, Chinburg will be greatly harmed by 

denial as it will lose the opportunity to reasonably redevelop the Property with an updated 

attractive, single-family home meeting all other requirements, requesting only relief for a 

condition (frontage) that cannot under any circumstances be met.  

  Because the public receives no benefit from denial that outweighs the harm to the owner 

from such a denial, the Project also meets this element of the variance criteria.  

4. Granting the variance will not diminish surrounding property values.   
 
The Project replaces a small, dated, single-family home with a tastefully designed code-

compliant and dimensional-compliant new single-family home and related improvements 

requiring only the lot frontage variance, a situation that cannot be remedied.  These factors, 

clearly demonstrate that redevelopment of the lot, requiring only a variance from the lot frontage 

requirements, will not diminish surrounding property values.  Accordingly, the Project meets the 

fourth prong of the variance criteria. 

5. Denial of the variances results in an unnecessary hardship.  
 

a. Special conditions distinguish the property/project from others in the area.  
 
The Property meets the lot size requirements and contains a small single-family home, 

but does not and cannot meet the lot frontage requirement, a condition which cannot be 

remedied.  Because there is no way to make the lot, thus the Project, comply with the GRA 

frontage requirement, special conditions exist.  
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Dear Builders and Home Buyers,
  
In addition to our Terms and Conditions (the "Terms"), please be
aware of the following:
  
This design may not yet have Construction Drawings (as defined in
the Terms), and is, therefore, only available as a Design Drawing (as
defined in the Terms and together with Construction Drawings,
"Drawings'). It is possible that during the conversion of a Design
Drawing to a final Construction Drawing, changes may be necessary
including, but not limited to, dimensional changes. Please see Plan
Data Explained on www.artform.us to understand room sizes,
dimensions and other data provided. We are not responsible for
typographical errors.
  
Art Form Architecture ("Art Form") requires that our home designs
be built substantially as designed. Art Form will not be obligated by
or liable for use of this design with markups as part of any builder
agreement. While we attempt to accommodate where possible and
reasonable, and where the changes do not denigrate our design,
any and all changes to Drawings must be approved in writing by Art
Form. It is recommended that you have your Drawing updated by Art
Form prior to attaching any Drawing to any builder agreement. Art
Form shall not be responsible for the misuse of or unauthorized
alterations to any of its Drawings.

Facade Changes:
• To maintain design integrity, we pay particular attention to features
on the front facade, including but not limited to door surrounds,
window casings, finished porch column sizes, and roof friezes. While
we may allow builders to add their own flare to aesthetic elements,
we don't allow our designs to be stripped of critical details. Any such
alterations require the express written consent of Art Form.
• Increasing ceiling heights usually requires adjustments to window
sizes and other exterior elements.
Floor plan layout and/or Structural Changes:
• Structural changes always require the express written consent of
Art Form
• If you wish to move or remove walls or structural elements (such as
removal of posts, increases in house size, ceiling height changes,
addition of dormers, etc), please do not assume it can be done
without other additional changes (even if the builder or lumber yard
says you can).
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©2016 Art Form Architecture, LLC, all rights reserved. You may not
build this design without purchasing a license, even if you make
changes. This design may have geographic restrictions.  
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First Floor Plan
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©2016 Art Form Architecture, LLC, all rights reserved. You may not
build this design without purchasing a license, even if you make
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Second Floor Plan
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©2016 Art Form Architecture, LLC, all rights reserved. You may not
build this design without purchasing a license, even if you make
changes. This design may have geographic restrictions.  
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Foundation Plan
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Front Elevation
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build this design without purchasing a license, even if you make
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Right Elevation
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08-10-2023
04-14-2023
07-19-2017
08-26-2015
03-06-2015
05-01-2014
01-21-2013

35284
1010

Account # 35284 Bldg # 1 Sec # 1 of Card # of

2229

Total

1010
1010

161,300
292,600

1 0 All Public 1
7

Paved
2 Off-St PKG

1

This signature acknowledges a visit by a Data Collector or Assessor

161,300

0

0

292,600

LU-22-129
06-910

04-20-2023
10-23-2006

Level

Property Location Map ID
Vision ID

Bldg Name State Use
Print Date

Total

453,900 453,900

NEWER RF, MOSTLY ORIG WINDWS

EXT AVG COND, PU WD SHINGLE EXT

VERY OVERGROWN IN FRONT

1 1 1

Alt Prcl ID
OLDACTN
PHOTO
WARD
PREC.
1/2 HSE

GIS ID

Description Code
161,300
292,600

Assessed

CodeYear AssessedCodeYear

Total

Assessed VYear CodeAssessed

TotalTotal 453,900 453,900 453,900

CHINBURG DEVELOPMENT LLC
MAPLE HEIGHTS REALTY LLC
BAILEY FREDERICK J III  

0

Permit Id Issue Date

Year Code Description Amount

0.00

Code Description Number Amount Comm Int

Appraised Bldg. Value (Card)

Appraised Xf (B) Value (Bldg)

Appraised Ob (B) Value (Bldg)

Appraised Land Value (Bldg)

453,900Total Appraised Parcel Value

292,600

Land Value

11.72

Adj Unit P

Special Land Value

18
21

3,274,933
2,425,000

0

I
I
I

U
U
U

08-30-2023
03-31-2023
12-27-2002

2449
2216
1345

6503
6474
3919

292,600

VISION

1

Use Code

Type
BP Misc Building P

Description
0

2,400

Amount Insp Date
0

100

% Comp Date Comp Comments

1.0000

Description Zone

Total Card Land Units 1 Total Land Value

B

1010

Parcel Total Land Area

CKR
LS
SG
JG
DG
LS
JM

IdDate

0175/ 0003/ 0000/ /

JM

CONDO C
INLAW Y/
LOT SPLIT
2015 Reva
Ex/Cr Appli

Assoc Pid#

0175-0003-0000-0000
62050

35284

RESIDNTL
RES LAND

PORTSMOUTH, NH

Sales Review
Address Change
Field Review Stat Update
Hearing Change
Field Review Stat Update
Data Entry
Measur/Int Refusal   No inf

Purpose/Result
SR
AD
FR
41
FR
DE
08

3
Is CdType

02

Nbhd
131

Nbhd Name B Tracing Batch

Total Appraised Parcel Value 453,900

Valuation Method C

3 PENSTOCK WAY

NEWMARKET NH 03857

CHINBURG DEVELOPMENT LLC

1

SINGLE FAM  M GRA

AC

S.I.
Adj.

PB PRELIIM/FINAL SUBD AP
REMOVE UNDER TA

Special Pricing

0

Notes- Adj

1.7001311.00

ST
IdxCond.Site 

11.0000

Size AdUnit Price

6.89SF

Frontage Depth Land Units

24,973

10/30/2023 11:23:31  

Appraised

216 WOODBURY AVE

1010
1010

161,300
292,600

1010
1010

161,300
292,600

1010
1010

161,300
292,600

2022 2021 2020
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1010
Account # 35284 Bldg # 1 Sec # 1 of Card # of

216 WOODBURY AVE  

Element

Dep % Ovr
Dep Ovr Comment
Misc Imp Ovr
Misc Imp Ovr Comment
Cost to Cure Ovr

Element

Undeprec Value

64
161,300

35284
Property Location
Vision ID

Map ID Bldg Name State Use
Print Date1 11

Description

Cost to Cure Ovr Comment

Description

Code

Unit Cost

RCNLD

Condition
1

External Obsol
Functional Obsol

36
Year Remodeled
Remodel Rating

1983
1935Year Built

FR

First Floor
Attic Expansion
Porch, Enclosed
Porch, Open
Basement, Unfinished

Ttl Gross Liv / Lease Area

1,120
452

0
0
0

1,572 3,720

1,120
452
147

4
216

1,939

129.97
45.54
90.98
25.99
25.99

145,564
58,745
19,105

520
28,073

Code Description Living Area
1,120
1,290

210
20

1,080

Floor Area

Appr. Value

Depreciation Code
Effective Year Built

Depreciation %

Trend Factor

Condition %
Percent Good

Unit Price Yr Blt Cond. Cd % Gd GradeDescription L/B Units

0175/ 0003/ 0000/ /

Cd

Eff Area

252,007

Grade Adj.

PercentageDescription
100
0
0

1010 SINGLE FAM  MDL-01
Code

Adj. Base Rate 129.97

Building Value New 252,007

BAS
EAF
FEP
FOP
UBM

Bungalow
Residential
C

Wood Shingle

Gable/Hip
Asph/F Gls/Cmp
Plastered

Hardwood
Carpet
Gas
Hot Water
None
2 Bedrooms

Avg Quality
Avg Quality

Cd
Style:
Model
Grade:
Stories:
Occupancy
Exterior Wall 1
Exterior Wall 2
Roof Structure:
Roof Cover
Interior Wall 1
Interior Wall 2
Interior Flr 1
Interior Flr 2
Heat Fuel
Heat Type:
AC Type:
Total Bedrooms
Total Bthrms:
Total Half Baths
Total Xtra Fixtrs
Total Rooms:
Bath Style:
Kitchen Style:
Kitchen Gr
WB Fireplaces
Extra Openings
Metal Fireplace
Extra Openings  
Bsmt Garage

05
01
C
1
1
14

03
03
03

12
14
03
04
01
02
1
1
0
5
1
1

0
0
0
0



City of Portsmouth, NH March 26, 2024

MAP FOR REFERENCE ONLY
NOT A LEGAL DOCUMENT

City of Portsmouth, NH makes no claims and no
warranties, expressed or implied, concerning the
validity or accuracy of the GIS data presented on this
map.

Geometry updated 08/24/2023
Data updated 3/9/2022

Print map scale is approximate. Critical
layout or measurement activities should not
be done using this resource.

1" = 173.13393342297144 ft
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Tax Map
Portsmouth, New Hampshire

2023

  This map is for assessment purposes only.  It
is not intended for legal description or conveyance.
  Parcels are mapped as of April 1.
  Building footprints are 2006 data and may not
represent current structures.
  Streets appearing on this map may be paper
(unbuilt) streets.
  Lot numbers take precedence over address
numbers.  Address numbers shown on this map
may not  represent posted or legal addresses.
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Map Location

Nearby Tax Maps

Partial Legend
See the cover sheet for the complete legend.

Water boundary
Parcel/ROW boundary
Parcel/Parcel boundary

Structure (1994 data)

7-5A Lot or lot-unit number

 Address number

SIMS AVE Street name

2.56 ac Parcel area in acres (ac) or square feet (sf)

Parcel from a neighboring map
(see other map for current status)

68' Parcel line dimension

Parcel covered by this map

233-137 Parcel number from a neighboring map
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