
PORTSMOUTH ZONING BOARD OF ADJUSTMENT 

REQUEST FOR REHEARING 

4 Sylvester Street 

LU-23-27 

Now comes Jared Saulnier ("Saulnier") and respectfully requests that the Zoning Board 

of Adjustment ("ZBA") rehear and reverse its May 16, 2023 denial of the prerequisite 

dimensional relief required to create a new 6,421 sf. lot to support a single family home at 4 

Sylvester Street 1, retaining a parent lot with a right side setback of 9 .1 ft. where 10 ft. is 

required. 

I. EXHIBITS

1. 5/23/2023 ZBA Notice ofDecision.2

2. Email from abutter David Moody.
3. Cabin photo dated 2011.

II. INTRODUCTION

4 Sylvester Street is a 16,067 s.f. lot with 200 ft. of frontage comprised of five (5) historic

lots (40 ft. by 80 ft.) depicted on the 1903 Plan of Prospect Park, Annex #3 (the "Property"). 

(Exhibits A & B to March 1, 2023 Submission). Although Sylvester Street is laid out on the 

Prospect Park Plan, it is not developed past the Property, the last on the left due to ledge. A 

single property on the opposite side of the ledge appears to be accessed from Marjorie Street. 

The Property is developed with a single family home and garage on the left side of the lot, and a 

shed and wood storage structure on the right side of the lot. A 20 ft. utility easement benefiting 

the City crosses the Property between the home and garage. The Property contains nearly twice 

the required frontage but, like nearly all the historic lots in the neighborhood, is 80 ft. deep, 

failing to conform to today's lot depth requirements for the Single Residence B District. 

Given the size and configuration of the Property, its location at the end of Sylvester 

Street, and the fact that the home and garage were located all the way on the left side of the lot, 

on May 16, 2023, Saulnier appeared before the ZBA proposing to subdivide the Property into 

two lots based on the historic lot lines (the "Project"). As presented, proposed Lot 1 would be 

three lots (228, 229, and 230) and contain the existing home and garage, and proposed Lot 2 

would be two historic lots (226 and 227) combined measuring 80 ft. by 80 ft. The Project offered 

1 Recently renumbered 6 Sylvester Street. 
2 Minutes of the May 6, 2023 Zoning Board of Adjustment Meeting are not yet posted. 
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the benefit of an additional, relatively affordable building lot in Portsmouth. The City's housing 

opportunities are in high demand and many residential lots, particularly those surrounding the 

Property, fail to conform to current requirements for frontage, lot area, lot area/dwelling unit, and 

lot depth. (Exhibit D to March 1, 2023 Submission). The following relief from the 

Portsmouth Zoning Ordinance ("PZO" or the "Ordinance") was requested to create a lot prior to 

addressing further technical details of a subdivision with the Planning Board: 

Variance Existing Pro:(!osed Comment 

PZO §10.520/Table §10.521: 16,067 s.f. Lot 1: 9,645 s.f. Compatible with 
Dimensional Standards Lot 2: 6,421 s.f. surrounding lots 
15,000 s.f. Lot area 
15,000 s.f. Lot area/dwelling unit 

PZO §10.520/Table §10.521: 200.01' Lot 1: 119.90' (no relief) Compatible with 
Dimensional Standards Lot 2: 40'3 surrounding lots 
100' Continuous Street Frontage 

PZO §10.520/Table §10.521: 80' 80' Compatible with 
Dimensional Standards surrounding lots 
100' Lot De11th 

PZO §10.520/Table §10.521: 
Dimensional Standards Lot 1: 9.7' (left Lot 1: 9.1' (right side) Lot 1 home 
10' Side Yard side) centered on lot. 

After hearing, the ZBA denied the requested relief by a vote of 4-3 because granting the 

requested relief would not observe the spirit of the Ordinance. (Exhibit 1, Notice of Decision). 

The ZBA did not find or vote that any of the four criteria of the Ordinance were not met. 

Respectfully, the ZBA overlooked the legal framework which guides its consideration of the 

Project with regard to the spirit of the ordinance and unlawfully discounted the character of the 

neighborhood comprised of identically sized lots. In addition, direct abutter David Moody at 11 

Marjorie Street, attempted to upload a letter of support for the Project, which included direct 

3 Sylvester Street was depicted on a 1903 Plan recorded at the Rockingham County Registry of Deeds. The 

undeveloped portion of Sylvester Street continues for approximately 80 ft.; however, frontage is defined as the 

horizontal distance measured along a lot line dividing a lot from a street. Street is defined as a road formally 
accepted by the Town, or a road shown on a plan approved by the Planning Board and constructed to the required 

specifications. Only the first 40 ft. along Lot 1 is paved, accordingly relief was requested. Presumably, in 1903, 

parking was not required, so the lack of frontage on a developed street is a prior nonconforming condition. 
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evidence that a dwelling previously existed on proposed Lot 2. This evidence, not available 

before the hearing, directly supports Saulnier's claim that the proposed lot suits the character of 

the neighborhood. Accordingly, the ZBA must grant rehearing. 

III. ST AND ARD OF REVIEW

Within 30 days after any ... decision of the Zoning Board of 
Adjustment ... any party to the action or proceedings ... may apply 
for rehearing in respect to any matter determined in the action 
specifying in the motion for rehearing the grounds therefor; and the 
Board of Adjustment may grant such rehearing if in its opinion 
good reason therefor is stated in the motion. RSA 677:2. 

A motion for rehearing. Shall set forth fully every ground upon 
which it is claimed that the decision or order complained of is 
unlawful or unreasonable. RSA 677:3, I. 

The purpose of the statutory scheme is to allow the ZBA to have the first opportunity to 

pass upon any alleged errors in its decision so that the court may have the benefit of the board's 

judgment in hearing the appeal. Town of Bartlett Board of Selectmen v. Town of Bartlett Zoning 

Board of Adjustment, 164 NH 757 (2013). Rehearing is designed to afford local zoning boards 

of adjustment an opportunity to correct their own mistakes before appeals are filed with the 

courts. Fisher v. Boscawen, 121 NH 438 (1981). Rehearing is proper where the affected party 

can show technical error or produce new evidence that was not available at the time of the first 

hearing. Loughlin, 15 New Hampshire Practice, Land Use Planning and Zoning, Section 21.08 

(4th Ed. 2010)(emphasis added). 

IV. FACTS

The 1903 Prospect Park Plan created a neighborhood of over one-hundred 40 ft. by 80 ft.

lots on Lois, Marjorie, and Sylvester Streets. (Exhibit A to March 1, 2023 Submission). Over 

time, lots were purchased in groups with many homes constructed on double 80 ft. by 80 ft. lots. 

Today, excluding the Chase Home lot bordering Sylvester Street, there are 30 lots between the 

western side of Lois Street and the western side of Sylvester Street, 24 of which are developed 

with homes: All (100%) have insufficient lot depth, mostly 80 ft. where 100 ft. is required; 20 

(83%) do not conform with the 15,000 s.f. (.344 ac) lot size or lot size/dwelling unit 

requirements; and 11 ( 46%) do not conform with the frontage requirement. The two smallest 

lots in the neighborhood are .07 acres or approximately 3,049 s.f.is; 11 developed lots are 80 ft. 

by 80 ft. and approximately 0.14 7 or 6,403 s.f., one is slightly larger at 6,534 s.f.. A recently 
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unmerged lot on Sylvester Street, directly across from the Property is 80 ft. by+/- 82 ft. and 

6,713 s.f. (Exhibits C and D to March 1, 2023 Submission). In this one hundred plus year 

old neighborhood, a significant majority of the developed lots fail to meet the lot area, lot area 

per dwelling unit, frontage and/or depth requirements. Id. Clearly, this neighborhood is an area 

of significant noncompliance with zoning ordinance density, setback and/or depth requirements. 

As depicted on the Plan, the Property includes a home, garage, and patio on the northerly 

side. A shed and covered roof structure exist on the southern half of the Property. At the time of 

the ZBA hearing, we advised the ZBA that the shed and covered roof structure on proposed Lot 

2 had prompted us to seek a variance rather than unmerger, although we also relayed to the 

Board that we had just learned that a small home ("cabin") previously existed on proposed Lot 2 

and was fairly recently demolished. 

After the meeting, we learned that Abutter David Moody provided additional detail in the 

form of an email to Mr. Saulnier, representing content Moody believed he had uploaded to the 

City Council through the City Website.4 (Exhibit 2). The email to Saulnier, which was sent 

during the meeting, was not available to Counsel at the time the matter was presented to the 

ZBA. The historical information submitted by Moody, reasonably understood by Saulnier to 

have been submitted to the City, confirms that the cabin was a dwelling for many years. 

(Exhibits 2). The structure also continued to exist until approximately five years ago. (See 

Exhibit 3 - image capture 2011). Saulnier's predecessor did not use it as a dwelling and 

demolished it in 2017. This information, unavailable at the time of the initial hearing, includes 

the support of a direct abutter as well as important historical context about the previous use of 

proposed Lot 2 which demonstrates the compatibility of an additional dwelling lot on Sylvester 

Street. 

Also discussed at the hearing was the recent "subdivision" of Lot 43 resulting in Lot 43-

1, 3 Sylvester Street. That lot was the product of an unmerger, and resulted in two 40 ft. by +/-

82 ft. lots being combined resulting in a 6,713 s.f. lot, just slightly larger than Saulnier proposed. 

In accordance with RSA 674:39-aa, V, then owner ARNE, LLC sought variances for lot size, 

depth, and frontage to enable building on the lot. A front yard setback variance was denied, but 

4 Upon information and belief, Mr. Moody had attempted to submit this correspondence through the available email 

link to City Councilors but was having difficulty doing so and the correspondence was not received by the ZBA or 
Planning Staff. 
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a later rear yard setback variance invited by the ZBA was subsequently approved. 3 Sylvester 

Street now contains a 2,071 s.f., 4-bedroom 2.5 bath home with an incorporated two car garage 

and is well incorporated into the neighborhood. 

The intent of Single Residence B District is "[t]o provide areas for single-family 

dwellings at low to medium densities (approximately 1 to 3 dwellings per acre), and appropriate 

accessory uses. PZO §10.410. As proposed, Lot 1 with one dwelling on 9,645 s.f. equals 2.29 

units per acre. Lot 2 at 6,421 s.f. exceeds three units per acre, but it is similar in size to eight 

nearby lots, including lots behind it and across the street. Proposed Lot 2 is also twice the size of 

two of the historic developed lots (Lots 32, 44). 

At the May 16, 2023 hearing, after public comment, questions by board members, board 

members began deliberations. Review of the video (City of Portsmouth Zoning Board of 

Adjustment meeting May 16, 2023, 

https://www .youtube.com/watch?v= YFFWjo2Xut8&t=934 7 s reveals the following paraphrased 

comments of board members in support of or opposition to the requested relief including a 

reference to the timestamp that the comments begin:5 

Member Margeson - Although the building envelope was approximately 1212 
s.f., granting the variances would create a very small lot, and she was concerned
about a subsequent request for relief due to the size of the lot. (Meeting video at
2:22)

Member Rossi - noted that granting the variances would transform a conforming 
lot and create two nonconforming lots which almost guarantees that subsequent 
relief will be required. (2:22:31) 

Chair Eldredge - [in response] noted that that those nonconforming lots conform 
to the streetscape "really well". (2:22:58) 

Member Mannle- [moves to deny] (2:22:05), granting the variances does not 
observe the spirit of the Ordinance because a conforming lot with double the 
frontage and just over the required lot area is made into two non-conforming lots, 
the first of which has appropriate frontage and 2/3 the required lot area; the 
second is only 1/3 the required lot size with less than half the required street 
frontage. He opines that observing the spirit of the ordinance means the lots 
should be as conforming as possible or to "get them into conforming". Observing 
the spirit of the Ordinance might involve making a non-conforming lot less non
conforming, it "certainly does not involve making two non-conforming lots". 
(2:23:42) 

5 Written minutes of the May 16, 2023 ZBA meeting have not been published as of the date of this filing. 
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Member Rossi- [Seconds Mannle's Motion] adds that the proposal does not 
observe the spirit of the Ordinance because the intent of the SRB district is low to 
medium density 1-3 units - 15,000 s.f. and this would be creating something well 
below that requirement. (2:23:56). He adds that it is not appropriate to consider 
Marjorie Street as part of the neighborhood because it is a separate street with its 
own density. (2:24:26) 

Member Mannle - [ responding] relates the proposal to his neighborhood which 
has large and small lots and opines that smaller lots nearby does not mean one can 
subdivide his conforming lot. (2:24:51). He adds that he does not think the ZBA 
should be in the business of creating more nonconforming lots. (2:25:44) 

Member Rheaume - (2:26:04) Cannot support the motion to deny. While it 
concerns him that the existing lot conforms to the required square footage, 
applicant has made the case that the lot is fully buildable, particularly averaging 
the front yard setback. Under the Manchester case cited by Applicant, which 
considers the nonconformities of neighborhood properties, the prevalence of 
nonconforming lots in the area, including on Marjorie Street in an identical 
configuration to that proposed, or in some cases smaller, indicate the ZBA is on 
"shaky ground" to deny based on the spirit of the Ordinance. He adds that the 40 
ft. frontage might be concerning, but the unique hardship of the lot coupled with 
the fact that development of the road will be at the expense of the Property owner 
leads him to conclude there is no value in forcing further development of a road 
that "goes nowhere". 

Member Mattson - (2:29:56) appreciates that creating a new lot will create 
housing where a scarcity of housing exists, but is concerned about creating two 
nonconforming lots. 

Member Geffert - (2:30:31) believes there is something to be said about looking 
to the surrounding lots and the fact that what is proposed is similar to many of the 
surrounding lots. In order to determine that the proposal is not contrary to the 
public interest, she asks if a condition can be added requiring development of the 
road at owner's expense, but is advised by Planning Staff that this is a detail best 
left to the Technical Advisory Committee. 

Member Mannle- (2:32:30) [responding] although the proposed lots can be seen 

as conforming to neighborhood, the existing lot also conforms to the 
neighborhood. The subdivision creates two non-conforming lots, one of which is 

grossly nonconforming. 

The motion to deny was then approved by a 4-3 vote. Subsequently, a Notice of Decision 

issued which adopted Member Mannie's reasoning that granting the variances transforming one 

conforming lot into two nonconforming lots: one 2/3 of the required size and a second 1/3 the 

size does not observe the spirit of the Ordinance, which is to make lots as conforming as possible 

or get them into conformance. (Exhibit 1). Given the discussion and Notice of Decision 
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focused on lot size with less discussion about frontage, we must conclude that the lot depth and 

setback variances were approved. Similarly, the only basis for denial cited is the spirit of the 

Ordinance, we therefore assume all other criteria were met. 

V. Rehearing is required where a majority of the ZBA erroneously interpreted and

applied the spirit of the ordinance prong of the variance criteria, overlooking the

importance of the surrounding nonconforming lots.

A review of the meeting video demonstrates that the ZBA, spent virtually all of its

deliberation considering whether the Project observed the spirit of the Ordinance, separate from 

whether granting the variance is contrary to the public interest. The New Hampshire Supreme 

Court has held that the first two prongs of the variance criteria to be considered together (public 

interest and spirit of the ordinance). Malachy Glen Associates, Inc. v. Town of Chichester, 155 

N.H. 102 (2007) and its progeny. The Malachy Court goes on to provide an analytical 

framework to evaluate a variance request, which the ZBA failed to apply to Saulnier's request. 

Malachy requires the ZBA to determine whether granting a variance "would unduly and to a 

marked degree conflict with the ordinance such that it violates the ordinance's basic zoning 

objectives". Id. (Emphasis added). "Mere conflict with the zoning ordinance is not enough". 

Id. The deliberations demonstrate that ZBA members focused on the size of the proposed lots, 

lot area/dwelling unit, and reduced frontage - the reasons for the requested variances - and 

impermissibly relied on these alone to deny the requested relief. (See Malachy Glen Associates, 

Inc. v. Town of Chichester, 155 N.H. 102 (2007) "The mere fact that the project encroaches on 

the buffer, which is the reason for the variance request, cannot be used by the ZBA to deny the 

variance." (Id. at 107; Emphasis added)). Therefore, the fact that Saulnier's requested relief 

creates two smaller lots which do not conform to the Ordinance, cannot alone be a basis for 

denial as a matter of law. 

In considering whether variances "in a marked degree conflict with the ordinance such 

that they violate the ordinance's basic zoning objectives," Malachy Glen, supra, also held: 

One way to ascertain whether granting the variance would violate 
basic zoning objectives is to determine whether it would alter the 
essential character of the locality .... Another approach to 
[determine] whether granting the variance violates basic zoning 
objectives is to examine whether granting the variance would 
threaten the public health, safety or welfare. ( emphasis added) 
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The record reveals that the ZBA did not examine Portsmouth's zoning objectives, overlooked 

neighborhood conditions and/or erroneously discounted conditions on Marjorie Street finding the 

neighborhood was comprised solely of Sylvester Street. The Project meets Portsmouth's zoning 

objectives by creating two lots that definitively comply with the character of the neighborhood 

(i.e., small lots, insufficient frontage, etc.). PZO § 10.121 identifies the general purposes and 

intent of the ordinance "to promote the health, safety and general welfare of Portsmouth . .  .in 

accordance with the .. .  Master Plan" and identifies the items regulated to achieve those goals: 

1. The use of land, buildings and structures for business, industrial, residential and
other purposes -The intended use of the property is and will remain residential.
The requested relief will satisfy the need for additional housing with creation of
an additional building lot on an underutilized area ofland in a populated area
where many similar sized lots exist. The respective sizes of Lot 1 and Lot 2
compare favorably with lot sizes in the surrounding neighborhood.

2. The intensity ofland use, including lot sizes, building coverage, building height
and bulk, yards and open space -Lot 2 has 40 ft. of frontage where 100 ft. is
required, but is the last lot on a dead-street; though under the required 15,000 s.f.,
it can accommodate a modest sized home, similar to the home created in 2019 on
an unmerged lot across the street without increasing the intensity of land use in
the area. Many lots in the area are smaller than 15,000 s.f., lack 100 feet of
frontage and/or depth, or required side yards, so the new lot fits in the area.

3. The design of facilities for vehicular access, circulation, parking and loading
Both lots will have sufficient space to accommodate appropriate facilities for
these needs. Consultation with the Department of Public Works has already
occurred to ensure the road is extended to City specifications.

4. The impact on properties on of outdoor lighting, noise, vibration, stormwater
runoff and flooding - The creation of an additional residential lot which can
accommodate a reasonably sized home meeting coverage requirements will not
impact surrounding properties.

5. The preservation and enhancement of the visual environment - Allowance of an
additional residential building lot at a dead end street among similarly sized
developed lots will not negatively affect the visual environment.

6. The preservation of historic districts and building and structures of historic
architectural interest -The Property is not located in the Historic Overlay District.

7. The protection of natural resources, including groundwater, surface water,
wetlands, wild life habitat and air quality-Testimony established the property is
not located within 100 ft. of the wetland. City water and sewer extend to the
current home and need only be extended a short distance to serve proposed Lot 2.
Accordingly, the granting of the variances will not undermine these purposes of
the Ordinance.

The ZBA erred focusing only on the lots' characteristics conflict with the Ordinance at the 

expense of consideration of the Ordinance's basic objectives. 
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The record also lacks evidence supporting the conclusion that granting the variances 

would alter the essential character of the locality or threaten the public, health, safety or welfare. 

In fact, the evidence submitted demonstrates just the opposite phenomenon. As demonstrated in 

the original submission and summarized herein, a majority of the surrounding lots fail to 

conform to the required lot size, depth and frontage requirements and many are the 40 ft. by 80 

ft. dimension here proposed. Mr. Moody's statements clearly indicate that the very lot which 

Saulnier seeks to create held an occupied home for many years. It follows that resumption of a 

residential use on proposed Lot 2 served by municipal water and sewer will not threaten the 

public health, safety, or welfare. 

A hardship may be found where similar nonconforming uses exist within the 

neighborhood and the proposed use will have no adverse effect on the neighborhood. See 

Walker v. City of Manchester, 107 N.H. 382,386 (1966). In Walker, an applicant sought to 

convert the use of a large building to a dwelling and funeral home in a residential zone. Denied 

by the Manchester Zoning Board of Adjustment, the Trial Court and Supreme Court found that a 

hardship existed, thus the variances should have been granted, where numerous other large 

dwellings in the area had been converted to office or other business use, and numerous funeral 

homes existed in an otherwise residential district via the issuance of variances. Here, the density, 

frontage, and lot configuration resulting from the requested variances are similar to the 

conditions in the surrounding area with similar sized developed lots and this lot will match those 

conditions, thus having no adverse effect on the neighborhood. Walker, supra. A municipality's 

ordinance must also reflect the current character of the neighborhood, See Belanger v. City of 

Nashua, 121 N.H. 389,393 (1981). Granting the requested variances allow the subject lot to be 

in keeping with the character of other residential uses in the vicinity. Thus, the variances in this 

instance will allow the Ordinance to reflect the character of the area. 

Variances exist to provide a relief valve from the strict requirements of the ordinance. 

Given the nature of the lots and homes in that neighborhood, there could be no greater need for 

such a relief valve, particularly in view of the undisputed recognition that the permitted home 

will create much-needed housing within Portsmouth. For these same reasons, the public interest 

and spirit of the Ordinance is fully supported and protected by this project and the relief needed 

to proceed with it. Given the nature of the area and the location of the lot, it cannot reasonably 

be found that granting the requested relief"would unduly and to a marked degree conflict with 



Portsmouth Zoning Board of Adjustment Page 10 of 13 June 15, 2023 

the ordinance such that it violates the ordinance's basic zoning objectives." Malachy Glen Assoc. 

v. Town of Chichester 155 N.H. 102 (2007). Nor can it reasonably be found that granting the

variances alters the essential character of the locality or threatens the public health, safety, or 

welfare. Id. Accordingly, the ZBA must grant rehearing. 

VI. Rehearing is required where the evidence demonstrates that substantial justice is

done by granting the variances, granting the variances will not diminish the value of

surrounding properties, and denial would result in an unnecessary hardship to

Saulnier.

1. Granting the variances will not diminish surrounding property values.

Board Members did not comment on this prong of the variance criteria and as it was not a 

basis for denial, we presume the Board determined this factor was satisfied. We address this 

element of the criteria in an abundance of caution as Abutters Matthew Turner and Taylor 

Andrews addressed the Board. Turner is located at 3 Marjorie Street and directly abuts proposed 

Lot 1, which is already developed. He claimed, without evidence, that creation of Lot 2 would 

diminish property values and that only a very tiny home could fit on the Lot, yet his lot is the 

same exact size as proposed Lot 2 (80 ft. by 80 ft.). Ms. Andrews resides upgradient from the 

Property toward Middle Street. She erroneously claimed that the Property's recent Accessory 

Dwelling Unit prohibits creation of what she deems essentially a third dwelling on the Property. 

She also claimed, without evidence, that removal of trees, increased stormwater and traffic 

would negatively affect the value of the other properties. Notably, Ms. Andrews moved to the 

neighborhood after the cabin was removed. She also may be unaware that her predecessor 

unmerged a nearly identically sized lot resulting in the new home at 3 Sylvester Street. In 

contrast, David Moody who abuts the entire length of proposed Lot 2, supported Saulnier's 

requested variances, although his attempt to email the City Staff did not get through. 

The evidence presented at the hearing and in the attached email from David Moody 

clearly demonstrate a previous dwelling existed on proposed Lot 2 for decades. The testimony 

of Saulnier' s expert, Eric Saari regarding the 1212 s.f. building envelope illustrates that proposed 

Lot 2 can accommodate a reasonably sized new home, enhancing the value of the Property and 

those around it. The unmerging of the similarly sized lot across the street from the Property and 

construction of a new dwelling at 3 Sylvester have apparently had no negative effect on the value 

of the surrounding properties. Accordingly, there is no evidence that resumption of a residential 
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use on a lot which previously accommodated a dwelling will diminish the value of surrounding 

properties. 

2. Denial of the variances clearly results in unnecessary hardship.

Again, the Board made no findings relating to hardship, it was not a basis for denial; we 

therefore assume this factor was satisfied. We address this element of the criteria in an 

abundance of caution. 

a. Special Conditions exist which distinguish the property/project from others in the
area.

Evidence in our March 1 submission demonstrates that the Property currently exceeds the 

lot size and frontage requirements. However, the lot is currently developed only on one side, 

leaving the southern portion of the lot underutilized. The existence of nearby ledge prevented 

development of the road along the Property's entire front lot line. At the hearing, we advised the 

ZBA that we had learned that the proposed Lot 2 had previously accommodated a small home 

for many years. These factors combine to create special conditions. Only Member Rheaume 

commented on the special conditions of the lot, specifically noting the hardship that exists 

regarding frontage because the ledge prevented the road from being fully developed along the 

full length of the Property. We note as well that hardship may be found where there are a 

number of surrounding nonconforming uses and the proposed use has no adverse effect on the 

neighborhood. Walker v. City of Manchester, 107 N.H. 382, 386 (1966). Accordingly, special 

conditions exist. 

b. No fair and substantial relationship exists between the general purposes of the
ordinance and its specific application in this instance.

Density limits are intended to provide space, air, light, prevent overcrowding, protect 

against over bulking structures, maintain off street parking and protect against congestion. All 

eight of the lots directly abutting the Property are nonconforming with respect to lot depth; five 

of eight fail to conform to density, lot size, and frontage. The creation of an additional lot on a 

dead end street that both matches the surrounding area and accommodates parking and a 

reasonably sized building envelope will not overcrowd the land. 

Setback and depth requirements are intended to provide adequate space between homes, 

sightlines, area for stormwater treatment, air, light and space. We note that the board declined to 

make any decision with respect to the requested setback or depth relief. Lot 1, holding the 
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existing home, requires nominal relief for a home 9 ft. from the side lot line where 10 ft. is 

required. Proposed Lot 2 provides a building envelope for a reasonably sized home which 

provides access to air, light, space, separation from neighbors, and meets the building coverage 

and open space requirements. There is also sufficient space for parking. Noting: the eclectic 

nature of the neighborhood, including several similarly sized lots developed with homes and 

driveways; the dead-end street, the common depth, lot size, lot size per dwelling unit and/or 

setback noncompliance in the area; and the permitted residential use, it cannot reasonably be 

found that there is a fair and substantial relationship between the purposes of these ordinance 

regulations and their application in this instance. Where the density is consistent with or better 

than many in the area, there is no fair and substantial relationship between the purpose of the 

regulations and its application to this proposal. 

c. The proposed use is a reasonable one.

If the use is permitted, it is deemed reasonable. Vigeant v. Hudson, 151 N.H. 747 (2005). 

The proposed use is that of a permitted single-family residence in the Single Residence B 

District among other homes on similar lots. Accordingly, the evidence demonstrated, and the 

ZBA evidently found, that the proposed use is reasonable, denial results in an unnecessary 

hardship to Saulnier. 

3. Substantial justice will be done by granting the variance.

If "there is no benefit to the public that would outweigh the hardship to the applicant, this 

factor is satisfied" Harborside Associates LP v. Parade Residence Hotel, LLC, 162 N.H. 508 

(2011). "Any loss to the[applicant] not outweighed by a gain to the general public is an 

injustice." Malachy Glen, supra at 109. 

A review of the hearing video and Notice of Decision reveals no commentary or support 

for denial on this basis. Accordingly, we assume the ZBA found this element of the criteria is 

satisfied by the Project. The public purposes of setback, density, lot area, and depth 

requirements to prevent overcrowding, provide separation between neighbors, adequate air, light 

and space, sightlines, and stormwater treatment are all met by the Project. Saulnier affirmed that 

road construction would be the responsibility of the property owner, so there is no harm to the 

taxpayer resulting from granting the variances. Denial of the relief will deprive the applicant and 

property owners of the value of the land and its development, and will deny a family from 

purchasing a home in Portsmouth where housing is in short supply. It cannot reasonably be 
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found that the "public" is harmed by granting the variances to a property with a clear hardship, 

where single homes are permitted, and where a significant number of lots in the area also fail to 

meet one or more of the zoning requirements for which relief is here requested. 

Balancing the owner/applicant's constitutional rights to own and develop property against 

the harm to the general public if the variances are granted clearly demonstrates that denial of the 

requested relief was in error. "The right to use and enjoy one's property is a fundamental right 

protected by both the State and Federal Constitutions." N.H. CONST. pt. I, arts. 2, 12; U.S. 

CONST. amends. V, XIV; Town of Chesterfield v. Brooks, 126 N.H. 64 (1985) at 68. Part I, 

Article 12 of the New Hampshire Constitution provides in part that "no part of a man's property 

shall be taken from him, or applied to public uses, without his own consent, or that of the 

representative body of the people." Thus, our State Constitutional protections limit the police 

power of the State and its municipalities in their regulation of the use of property. L. Grossman 

& Sons, Inc. v. Town of Gilford, 118 N.H. 480, 482 (1978). "Property" in the constitutional 

sense has been interpreted to mean not the tangible property itself, but rather the right to possess, 

use, enjoy and dispose of it. Burrows v. City of Keene, 121 N.H. 590,597 (1981). (emphasis 

added). 

The Supreme Court has held that zoning ordinances must be reasonable, not arbitrary and 

must rest upon some ground of difference having fair and substantial relation to the object of the 

regulation. Simplex Technologies, Inc. v. Town ofNewington, 145 N.H. 727, 731 (2001). Given 

the location and configuration of this lot and the characteristics of the surrounding area, there is 

no rational basis for denial and the result is an unconstitutional taking. Accordingly, the 

evidence demonstrated, and the ZBA evidently found, that substantial justice is done by granting 

the variance. 

VI. CONCLUSION

For all of the foregoing reasons, and those presented in the previous submission and

hearing, Saulnier respectfully requests that the ZBA grant rehearing. 

By: 

Respectfully submitted 
JARED SAULNIER -

J �ffh---, _
-------------

R. Timothy Phoenix
Monica F. Kieser
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5/22/23, 3:34 PM Gmail - 4 Sylvester st

https://mail.google.com/mail/u/2/?ik=0aa8da1323&view=pt&search=all&permthid=thread-f:1766095867106864279&simpl=msg-f:1766095867106864279 1/1

Jared Saulnier <jared.saulnier@gmail.com>

4 Sylvester st
1 message

David Moody <davemoody11@gmail.com> Tue, May 16, 2023 at 7:37 PM
To: jared.saulnier@gmail.com

Dear City of Portsmouth City Council,
My name is David A Moody and I own and reside at 11 Marjoirie st
Portsmouth NH. I am unable to attend tonights meeting do to work
conflict. My property directly abuts the full length Mr.Saulnier's
land.. I am very familiar with his Property as I have lived at My
address My entire life.. It was My childhood home as well as the
childhood home of My Father John W Moody (Deceased) whom
lived at this address his entire life from 1942 until 2005.. The Home
was build By My GrandFather in 1921 and the address in question
4 Sylvester st  was built around the same time by My Great Uncle
Linc Moody... I have a lots of history told to Me from many of the
old timers that have since passed on...  To the business at hand.. I
do not object to Mr. Saulnier's request to divide his current property
that it may possibly be  built on. In fact up until less the 10 years
ago there was House on the land in question that was lived in most
of My life.. Small in nature and  eventually was  abandoned and fell
into decay . The previous owner tore it down.. I have provided Mr.
Saulnier with a photo of this building as it once stood taken taken
in 1948 with My Father and his cousin Jackie sitting on the stoop....
This neighborhood is known as the Prescott Park annex and all of
the lots of land on all 3 streets were originally designed and sold
off as 40x80 parcels.. Some Buyers purchased several lots ( 2 and
or 3 to give themselves a larger area to build or to just enjoy the
extra yard space. 1 Marjorie st in itself is an existing home on a 40
x 80 lot and this new lot would be nearly double in size.  I feel that
there is plenty of land to build a very reasonable home that can fit
the aesthetics of the current neighborhood.. 

David A Moody
11 Marjorie st
Portsmouth NH

https://www.google.com/maps/search/11+Marjorie+st+Portsmouth+NH?entry=gmail&source=g
https://www.google.com/maps/search/11+Marjorie+st+Portsmouth+NH?entry=gmail&source=g
MKieser
Text Box
EXHIBIT 2



���������	
����������� �������������

��������	���	

MKieser
Text Box
EXHIBIT 3





6  

                                                                                          May 16, 2023 Meeting 

II. OLD BUSINESS 

B. The request of Jared J Saulnier (Owner), for property located at 4 Sylvester 
Street whereas relief is needed to subdivide one lot into two lots which 
requires the following: Proposed Lot 1: 1) Variances from Section 10.521 to 
allow a) a lot area and lot area per dwelling of 9,645 square feet where 15,000 
is required for each; b) 80 feet of lot depth where 100 feet is required; and c) a 
9 foot right side yard where 10 feet is required. Proposed Lot 2: 1) Variances 
from Section 10.521 to allow a) a lot area and lot area per dwelling unit of 
6,421 square feet where 15,000 is required for each; b) 40 feet of street 
frontage where 100 feet is required; and c) 80 feet of lot depth where 100 feet 
is required. Said property is located on Assessor Map 232 Lot 36 and lies 
within the Single Residence B (SRB) District. (LU-23-27)  

Existing & Proposed Conditions 
 Existing 

 
Proposed 
 

Permitted / 
Required 

 

Land Use:  Single Family 
Home 

Lot 1 Lot 2 Primarily 
residential 

 

Lot area (sq. ft.):  16,067 9,645 6,421 15,000 min. 
Lot Area per 
Dwelling Unit (sq. 
ft.): 

16,067 9,645 6,421 15,000 min. 

Lot depth (ft): 80 80 80 100  min. 
Street Frontage (ft.):  200.01 119.9 40 100  min. 
Primary Front Yard 
(ft.): 

7.95 7.95 n/a 30  min. 

Right Yard (ft.): >10 9 10 10  min. 
Left Yard (ft.): 9.7 9.7 10 10 
Rear Yard (ft.): 33.9 33.9 30 30 min. 
Height (ft.): 21.75 21.75 n/a 35 max. 
Building Coverage 
(%): 

11.1 18.5 0 20 max. 

Open Space 
Coverage (%): 

78.8 67.2 100 40 min. 

Parking: 2 2 n/a 2  
Estimated Age of 
Structure: 

1910   Variance request(s) shown in 
red. 
 

Other Permits/Approvals Required 
• Subdivision Review and Approval – TAC and Planning Board 
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                                                                                          May 16, 2023 Meeting 

Neighborhood Context  

 

 

Aerial Map 
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                                                                                          May 16, 2023 Meeting 

Previous Board of Adjustment Actions 
No previous BOA history found. 

Planning Department Comments 
The applicant is proposing to divide the existing lot into two 2 lots. As the road dead ends at 
the applicant’s property the applicant is proposing to extend the public road by 40 feet to 
provide access to the new lot. 

Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 

  





OWNER’S AUTHORIZATION

I, Jared J. Saulnier, Owner/Applicant of 4 Sylvester Street, Tax Map 232/Lot 36, hereby 
authorize law firm Hoefle, Phoenix, Gormley & Roberts, PLLC to represent me before any and 
all City of Portsmouth Representatives, Boards and Commissions for permitting the project. 

Respectfully submitted,

Date: __________________________________
Jared J. Saulnier 

01-11-2023
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  Parcels are mapped as of April 1.
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