CITY OF PORTSMOUTH
ZONING BOARD OF ADJUSTMENT

RE: 266 - 278 State Street, Portsmouth, New Hampshire
N Tax Map 107, Lots 78 - 80
PNF REALTY TRUST of 2013

APPLICANT'S NARRATIVE

The Applicant, the PNF Realty Trust of 2013, seeks relief in order to proceed with the
restoration and redevelopment of its property at the corners of State, Pleasant and Church Street.

As the Board is aware, in the late evening and early morning of April 9-10, 2017, a
devastating fire destroyed the iconic State Street Saloon and the buildings housing it. The
Saloon and fourteen residential apartments occupied 266, 270, and 278 State Street, with the
bar/restaurant occupying the ground floors of each, and with several apartments in the floors
above. 266 and 270 State were immediately deemed a total loss and were ordered demolished by
the City of Portsmouth. 278 State has been deemed a total loss by the appellant's insurance
carrier due to the demonstrable damage to the interior and exterior of the building,

The applicant unsuccessfully applied to the Historic District Commission for permission
to demolish 278 State Street (a.ka. "the Times Building"), and, upon appeal to this Board, was
granted permission to partially demolish that structure, with the requirement that the exterior
fagade walls on both Church and State Street be maintained. An appeal of that decision to the
Superior Court is pending, however, by agreement that proceeding has been stayed while the
applicant sought approval for a revised project.

As this Board may recall, the requirement to retain the Times Building presents
significant challenges for the applicant. First, due to the nature and extent of the damage to that
structure, any renovation of it will now require extensive life and safety code upgrades. Among
other things, this will cause a net loss of usable square footage in that building. Furthermore, the
exterior glazing on the Times Building, which the applicant is required to maintain, requires that
the existing floor heights in that building remain substantially as is. Had the new building been
proposed with stories consistent with the Times Building, the result would be a much more
massive building that would dominate the adjacent building at 84 Pleasant Street (aka “Louie’s™)
and would not be favored by the HDC'. Thus, the Times Building's remaining usable floor space
and layout cannot be integrated or "synched up" with the proposed new building adding
significant expense and complexity planning and construction. Furthermore, the expense
associated with renovating and redeveloping the interior of the Times Building while preserving
its historic fagade is significant, as the substantial structural protections must be employed.

! The Times Building was originally five stories.



In order to proceed with an economically viable redevelopment, the applicant needs a
building large enough to approximate the square footage and number of residential units lost in
the fire. However, concerns about height, massing, scale and harmony with surrounding
buildings must be considered, as this property is within the Historic District.

At the time of this submission, this project has been the subject of three work sessions
with the HDC. Based on feedback from the HDC, the applicant has modified the design to
address concerns about massing and integrating aesthetically with both the Times Building on
State Street and 84 Pleasant Street to the south.  The applicant is confident the project will
obtain final approval from the HDC.

In addition to the Historic District, the property is in the CD-4 zone and the Downtown
Overlay District. The project as designed requires relief from §10.5A43.31 to have a height of
55 feet where 45 feet is the maximum allowed for a three story building with a short fourth story
and to permit a “Penthouse” above the fourth story, where it would not otherwise be permitted.
The Penthouse floor has been setback and sized to meet zoning definition of a “Penthouse” at the
primary and secondary front of the building (State and Pleasant Street). A Penthouse is not
counted as a story and is defined under the Ordinance as follows:

“A habitable space within the uppermost portion of a building above the cornice which is
set back at least 15 feet from all edges of the roof and the total floor area of which does
not exceed 50% of the area of the story below”. For internal courtyards at least 40 feet
from a street or vehicular right of way or easement, the penthouse shall be setback at least
8 feet from the edge of the roof of the story below.

As the plans show, the Penthouse meets this definition with the exception of the side
against the fire separation wall adjacent to the narrow alleyway at the south side. As a result, a
variance is needed for the roof edge setback as required under Article 15, definitions, Page 15-
31.

The Historic District Commission Guidelines for Commercial Development and
Storefronts contains further Design Standards for Rooftop Additions. The Proposed height is
well under the allowed maximum. (12 allowed — 10° proposed above the roof) and the setback
along the primary and secondary front is well over the required minimum of greater than or equal
to the height (10° is allowed and 15° proposed). The project as proposed will have
retail/commercial space on the first floor with that is 14°4” +/- in ceiling height, two full stories
of residential with eight foot +/- ceiling heights, a "short story" fourth residential story with an
eight foot +/- ceiling height and a stepped back penthouse level with a ten-foot +/- overall
height. Although final interior design details remain to be worked out, it is anticipated that a
total of up to 14 residential dwellings is achievable, with the potential for basement level parking
to be accessed via Church Street?.

Lastly, a conservative reading of the Ordinance suggests that the project will require a
relief from Section 10.5A41.10C for both Lot Coverage and the Rear Yard Setback. The

2 There was no parking provided in the Times Building.



Ordinance requires a maximum building coverage of 90% and 5° minimum rear yard setback.
The new building being proposed is 3* feet from the lot line at the center building and exceeds
the coverage requirement. The Approximate lot coverage of 266 and 270 State Street is 92%. If
277 State Street is added to the calculation, the lot coverage is approximately 93%. The new
building outline follows the footprint of the buildings destroyed by the fire and for this reason,
may be grandfathered. Nevertheless, relief is being requested just the same.

The applicant believes the project meets the criteria necessary for granting the variances.

Granting the requested variances will not be contrary to the spirit and intent of the
ordinance nor will it be contrary to the public interest. The “public interest” and “spirit and
intent” requirements are considered together pursuant to Malachy Glen Associates v. Chichester,
152 NH 102 (2007). The test for whether or not granting a variance would be contrary to the
public interest or contrary to the spirit and intent of the ordinance is whether or not the variance
being granted would substantially alter the characteristics of the neighborhood or threaten the
health, safety and welfare of the public.

In this case, were the variances to be granted, there would be no change in the essential
characteristics of the neighborhood, nor would any public health, safety or welfare be threatened.
The property is a very visible "cornerstone" of downtown that requires a substantial building,.
The proposal does not in any way feel out of place in its surroundings and is cleverly integrated
to respect the remaining facade at the Times Building.

The essentially urban character of the neighborhood will not be altered in any fashion by
this project, nor would the health, safety or welfare of the public be threatened by granting the
relief requested, as what is proposed is entirely consistent with the mass and scale of neighboring
buildings. The project must obtain further approval from the HDC and proceed through site plan
approval at the Planning Board, so the interest of the public will be adequately protected.

Substantial justice would be done by granting the variances. Whether or not
substantial justice will be done by granting a variance requires the Board to conduct a balancing
test. If the hardship upon the owner/applicant outweighs any benefit to the general public in
denying the variance, then substantial justice would be done by granting the variance. It is
substantially just to allow a property owner the reasonable use of his or her property. The
applicant in this case has been without the use of his property for over two years, and the public
has been left with an open wound in the heart of the downtown. The cost to redevelop this
property is significantly greater than it otherwise would be due to the requirement to preserve the
fagade of the Times Building. In order to comply with that requirement and still produce an
economically viable project, the applicant needs sufficient square footage and additional height
and stories are necessary.

In this case, there is no benefit to the public in denying the variances that is not
outweighed by the hardship upon the owner.



The values of surrounding properties will not be diminished by granting the
variances. The proposed uses is permitted in this zone by right. The surrounding properties and
those in the vicinity have similar heights as this one does. The new building will also sit in the
footprint of the former buildings that were destroyed in the fire. A newly constructed project
will increase property values. The values of the surrounding properties will not be negatively
affected in any way.

There are special conditions associated with the property which prevent the proper
enjoyment of the property under the strict terms of the zoning ordinance and thus
constitute unnecessary hardship.  The property is in the heart of the downtown and is being
redeveloped in connection with the preservation of the fagade of the Times Building.
Redevelopment poses staggering logistical and engineering challenges, and retaining the story
heights of the Times Building requires the thoughtful integration of the neighboring structure.

The use is a reasonable use. The proposed mixed residential/commercial use is
permitted in this zone and is identical in character and is consistent with the existing use of the
adjacent and abutting properties.

There is no fair and substantial relationship between the purpose of the ordinance
as it is applied to this particular property. There is no fair and substantial relationship
between the purposes of the height and building story: limits, lot coverage or setbacks and their
application to this property.  This is especially true given the fact that the new building will sit
in the footprint of the former buildings that were destroyed by the fire.

I. Conclusion.

For the foregoing reasons, the applicant respectfully requests the Board grant the
variances as requested and advertised.

Respectfully submitted,

DATE: May 6, 2019

John K. Bosen, Esquire
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