
 

 

 
REQUEST FOR REHEARING  

 

TO:   Portsmouth Zoning Board of Adjustment (“ZBA”) 
FROM: R. Timothy Phoenix, Esquire 
DATE:  March 22, 2024 
RE:  Request for Rehearing  
           The Francis E. Mouflouze Revocable  

Trust of 2015, Owner/Applicant 
Property Location: 550 Sagamore Avenue  

       Tax Map 222, Lot 11, Single Residence (SRB) District 
 

Dear Chair Eldridge and Zoning Board Members: 
 

Now come Francis E. Mouflouze, Ted W. Alex and Patricia Cameron, Trustees of The 

Francis E. Mouflouze Revocable Trust of 2015 (“Mouflouze” or “Applicant”) and request that 

the Zoning Board of Adjustment (“ZBA”) rehear and reverse its February, 2024 decision 

denying two (2) requests for variance relief.  Applicants’ submission dated January 31 and 

February 2, 2024 and oral presentation on February 21, 2024 are incorporated herein by 

reference.  
 

I. EXHIBITS 
 

1. 2/26/23 Notice of Decision/Findings of Fact – 2/21/2024 Hearing. 
2. Draft Minutes of 2/21/2024 ZBA Meeting. 

 

II. RELIEF REQUESTED 
 

1) PZO §10.440 Table of Uses – to permit a multifamily dwelling unit where 
multifamily dwelling units are prohibited. 

 

III. STANDARD OF REVIEW 
 

Within 30 days after any… decision of the Zoning Board of 
Adjustment… any party to the action or proceedings… may apply 
for rehearing in respect to any matter determined in the action 
specifying in the motion for rehearing the grounds therefor; and the 
Board of Adjustment may grant such rehearing if in its opinion 
good reason therefor is stated in the motion.  RSA 677:2.  
 

A motion for rehearing.  Shall set forth fully every ground upon 
which it is claimed that the decision or order complained of is 
unlawful or unreasonable.  RSA 677:3, I. 
 

The purpose of the statutory scheme is to allow the ZBA to have the first opportunity to 

pass upon any alleged errors in its decision so that the court may have the benefit of the board's 

judgment in hearing the appeal.  Town of Bartlett Board of Selectmen v. Town of Bartlett 
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Zoning Board of Adjustment, 164 NH 757 (2013).  Rehearing is designed to afford local zoning 

boards of adjustment an opportunity to correct their own mistakes before appeals are filed with 

the courts.  Fisher v. Boscawen, 121 NH 438 (1981). 
 

IV. FACTS & PROCEDURAL HISTORY 
 

550 Sagamore Avenue is a 1.44 acre (62,754 sq. ft.) lot in the SRB zoning district 

(“SRB”) with 139.8 feet of frontage, which contains a 1960-era single-family home with the 

front steps slightly encroaching into the front setback (“the Property”).  The 62,754 sq. ft.  lot 

area is over four times the SRB Zone’s required 15,000 sq. ft. lot area and lot area per dwelling 

unit.  The Property’s lot depth (434 ft.) is more than three times its width. 

On October 17, 2023, Mouflouze requested two variances to construct two garage-under 

duplex structures on the Property in a district permitting one single-family dwelling per lot.   The 

ZBA denied that application and denied rehearing.  Mouflouze sought review by the Housing 

Appeals Board (“HAB”) and stayed the appeal to present a new proposal responsive to the 

concerns raised by abutters and ZBA members at the October 17th hearing.   

On February 21, 2024, Mouflouze appeared before the ZBA with an application for a 

single variance to replace the existing single-family home with a colonial-style home/barn design 

containing three units (“the Revised Project”). (1/31/2024 Submission revised 2/2/2024, 

Exhibits A & B).   The Revised Project proposed a single, dimensionally-compliant structure 

maintaining: 

 The appearance of a single-family home. 
 A 283 ft. wooded buffer to the Walker Bungalow properties; 
 A 65’ left side yard; 
 Compliant density1; 
 Open space of 80.6%, double the minimum required 40%; 
 Building coverage of 5,647 sq. ft.  or 9.0%, less than half the 20% limit. 

 

The Revised Project’s architectural design is inspired by a typical New England 

Farmstead, which develops over time, typically beginning with a single family farmhouse near 

the street with several additions towards the rear of the property followed by the Barn.    

Reflecting the growth of the Farmstead in an architectural form is significantly more attractive 

and compatible with the neighborhood than the previous duplex structures.   

 
1 One 3-unit on 1.44 acres or 62,754 sq.ft. (20,918 sq.ft./unit) meets the SRB density requirements (15,000 sq.ft./lot) 
and equals a density of 2.08 units per acre, thus meeting the underlying purpose of the SRB zone to provide 
dwellings “at low to medium densities (approximately 1 to 3 dwellings per acre),” See PZO §10.521 and §10.410. 
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On February 21, five regular ZBA members and two alternate members were present at 

the meeting.  Member Rossi recused himself from Mouflouze’s application leaving a 6 member 

board.  After determining that the application did not constitute a second application “before the 

Board” barred by its Rules of Procedure VII.4, the ZBA declined to invoke Fisher v. Dover, 120 

N.H. 187 (1980) and considered the merits of the Revised Project.   

The Property sits in an eclectic and transitional section of the surrounding area, which 

includes single-family homes on much smaller lots, a recently approved development of 4 single 

family homes on a 1.95 acre lot across the street in the more restrictive SRA Zone, and 

waterfront businesses toward the Sagamore Creek Bridge.  (See Mouflouze Submission dated 

1/31/2024, revised 2/2/2024 Exhibits F, I).  Other multi-family dwellings exist north toward the 

cemetery and south toward Cliff Road.  Importantly, across the street is a densely developed 

apartment complex and condominium development2,3.  The context of the busy Sagamore 

Avenue, confluence of four zones and surrounding multi-unit development, coupled with the 

dimensionally compliant architectural design evoking the New England Farmstead, provide an 

opportunity to create sorely needed housing in a manner that preserves the character of the 

neighborhood.   

After Mouflouze’s presentation, members of the public addressed the ZBA.  Two 

community members, Gerald Duffy (previous Sagamore Avenue resident) and Byron Matto 

spoke in support of the Revised Project and emphasized Portsmouth’s housing shortage.  They 

specifically noted that Mouflouze’s three-unit structure was the type of middle-level housing 

opportunities needed in Portsmouth based on the findings in the upcoming report from one of the 

City’s Housing Initiatives, Portsmouth Listens: Places to Live Study Circle.  (See Link: 

https://www.cityofportsmouth.com/sites/default/files/2024-03/Places%20to%20Live_Report-

 
2 The Sagamore Court Apartment Complex in the GA/MH District across the street contains 144 units on 15.01 
acres. Density is 9.6 units per acre, far exceeding GA/MH purpose to provide for garden apartments at moderate 
densities of up to 4 dwellings per acre PZO §10.410, as only 65 units would be permitted pursuant to the Ordinance 
requirement of 10,000 sf  per dwelling unit (15.01 acres x 43560sf/acre= 653,836sf/10000sf= 65.38).  PZO §10.521  
Also, across the street, one lot south of  Sagamore Court, is the Tidewatch condominium complex in the SRA 
District,  the purpose of which is to provide areas for single family dwellings at low to medium densities, 
approximately 1 to 3 dwellings per acre. With 117 units on 53.59 acres, density is compliant at 2.18 units per acre, 
PZO §10.10410, but meets neither the current zoning ordinance SRA purpose of single-family dwelling units, Id, 
nor the maximum of 53 units which could be placed on the lot given  the 1 acre minimum lot size per dwelling unit. 
PZO §10.521. 
 

3 If developed as a Planned Unit Development today, Tidewatch’s density would be determined by the number of 
lots that could be developed in a conventional subdivision, likely less than 53 Units.  PZO §10.723.1, §10.725.2. 
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Out_2024-02-22_Final_Reduced%20Size.pdf ).  The ZBA erroneously did not refer to written 

public comment submitted by Robert McElwain, which was not in the Board Packet4. 

(https://files.cityofportsmouth.com/agendas/2024/BOA/02-21-2024+Meeting/2-21-

2024+Public+Comment_rev.pdf ).   

Three nearby residents opposed the Revised Project with one raising concerns regarding 

traffic, another claiming a negative effect on her desired single-family neighborhood5.  Mr. Lee 

claimed the Revised Project did not meet the variance criteria and opined, without supporting 

analysis or valuations, that the Revised Project would diminish the value of surrounding 

properties.  Local attorney MacCallum and three former City Council Members, none of whom 

reside in the neighborhood and would be directly affected, rounded out the opposition, claiming 

the Revised Project did not meet the hardship prong of the variance criteria.  

The ZBA commenced deliberation with substantive discussion by three of the six sitting 

members.  Member Rheaume discussed the improved proposal, which had resolved his previous 

concerns related to whether granting the variance would be contrary to the public interest and 

observe the spirit of the ordinance; he further opined that there were special conditions of the 

Property, noting it was large enough to accommodate the proposed three units.  (ZBA 2/21/2024 

Minutes, p. 10.)  Member Mattson concurred and elaborated on the Property’s special conditions 

which included size, but also its depth relative to the width/frontage.  He noted both factors 

prevented a traditional subdivision.  (Id.)  He also opined that there was no fair and substantial 

relationship between the purposes of the Ordinance where the Revised Project complies with 

dimensional requirements.  Lastly, he opined that the proposed use is reasonable. (Id.) 

Vice Chair Margeson stated she could not support the application due to the absence of 

any hardship, because the Mouflouze had not demonstrated an inability to construct a single-

family home in conformity with the Ordinance.  (ZBA 2/21/2024 Minutes, p. 10.)  She noted 

that the convergence of zones was intentionally created by the city with the densely developed 

projects located on larger lots across the street while the smaller lots on the east side of 

Sagamore were more appropriately designated SRB.  (Id.)  She added that the abutter purchased 

in reliance believing the Property would remain single-family absent exceptional circumstances.  

 
4 The Applicant and Gary Cameron submitted written comment and addressed the Board at the meeting.  Mr. Elwain 
did not speak at the meeting and it appears his favorable comment was not considered.   
5 The Revised Project sites the structure 65 feet from the lot line shared with 546 Sagamore Avenue and proposes 
dense landscaping along the north lot line.    
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Vice Chair Margeson did not believe that the Revised Project constituted “exceptional 

circumstances.”  (ZBA 2/21/2024 Minutes, p. 10.)   

Remaining ZBA Members offered no comment.  Member Mattson moved to approve the 

application and summarized how it met the five variance criteria, building on his earlier 

comments.  (ZBA 2/21/2024 Minutes, p. 11.)  Member Mattson ticked through the variance 

criteria, applying the Malachy Glen test for the first two prongs of the criteria.  He noted the 

three units on the large lot satisfied the purposes of the Ordinance and the architectural design 

ensured the Revised Project would not alter the essential character of the neighborhood.  He 

noted that the three units did not threaten the public safety and improved it by eliminating cars 

backing out into busy Sagamore Avenue.  (Id.)  Member Mattson cited the professional appraisal 

from Mouflouze’s expert, Brian White, which had determined that the Initial Project’s two 

duplexes/four units would not diminish surrounding property values.  He concluded by repeating 

his earlier comments on hardship: size, shape, and depth as well as location among more densely 

developed properties created special conditions.  (ZBA 2/21/2024 Minutes, p. 11.) He continued 

by noting the absence of any fair and reasonable relationship between the purpose of the 

regulation given the dimensionally compliant structure.  Lastly, he noted that the proposed use 

was reasonable because it fit in with the surrounding residential uses.  (ZBA 2/21/2024 Minutes, 

p. 11.)    

Member Rheaume suggested a condition that no building permit issue until the Initial 

Application’s appeal was resolved and Mr. Mattson agreed.  Member Rheaume also observed 

that the barn-structure in back, while large, complied with yard setbacks for the SRB Zone, 

which are less restrictive than the SRA Zone across the street.   (ZBA 2/21/2024 Minutes, p. 

11.)  Member Rheaume also noted that the location toward the front of the lot preserved the 

wooded buffer and provided a benefit to abutters, particularly those on Walker Bungalow as 

compared to a compliant subdivision with a road and three house lots, which would eliminate 

much of the wooded buffer.  (ZBA 2/21/2024 Minutes, p. 12.)    

With no further comments, Member Mattson restated his Motion, which resulted in a 3-3 

tie vote.  Reviewing the language in the Board’s Rules of Procedure, VI.6. Vice Chair Margeson 

requested a motion to deny to see if it garnered a fourth vote.  Member Mannle then moved to 

deny the Revised Project, stating that while he appreciated the improved design, he was “bound 

by the rules” and did not see the hardship.  While large, he said at 140 feet, it was not narrow.  
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(ZBA 2/21/2024 Minutes, p. 12.)  Member Record agreed stating, without detail, that she did 

not see any “conditions which would influence” the Revised Project and found no hardship.  

(Id.)  The motion to deny also failed 3-3. 

Member Mattson then raised the special conditions of the Property with Mr. Mannle,  

pointed out the 434 foot depth of the Property as compared to its 140 foot width, but Mr. Mannle 

appeared unconvinced, claiming incorrectly that the Property is a 140 feet by 280 feet rectangle6.  

Ultimately the discussion ended with Acting Chair Margeson suggesting the applicant could 

“take whatever comments they wanted to use for an appeal if necessary.”  (ZBA 2/21/2024 

Minutes, p. 12.)     

Mouflouze timely requests rehearing of the ZBA’s denial of the Revised Project. 
 

V. CLAIMS OF ERROR 
 

A. Rehearing is required where two tie votes leave the Applicant without a clear 
decision and its sole finding is based on misapprehension of fact. 

 

A ZBA’s failure to make specific written findings of fact supporting a disapproval shall 

be grounds for automatic reversal and remand by the superior court upon appeal, in accordance 

with the time periods set forth in RSA 677:5 or RSA 677:15, unless the court determines that 

there are other factors warranting the disapproval.  RSA 676:3 I.  See also Alcorn v. Rochester, 

114 N.H. 491 (1974).  (noting the absence of a clear decision deprived applicant the specificity 

needed for judicial review).  The ZBA Findings of Fact list only the lack of special conditions of 

the Property, but do not complete the hardship analysis nor make findings on the other four 

criteria, though Member Margeson stated, without elaboration, that the application also suffered 

from a “spirit and intent problem.”   The absence of findings of facts on the remaining four 

elements of the variance criteria fail to provide meaningful guidance to Mouflouze, particularly 

in the context of the two tie votes.  Accordingly, rehearing is justified. 

The language of RSA 674:33, III is also problematic as applied to Portsmouth’s 7 

Member Board, which benefits from special legislation. Laws 1953, Ch. 342:12:   

 
6 The Property has more than one distance noted on each side property line: 152.34 feet plus 282.33 totaling 434.67 
feet on the left (north) side.  On the right (south) side lot line, the distance is 247.20 feet plus 200.00 feet totaling 
447.20 feet.  Calculating the lot depth as required by the Ordinance by averaging the length of the two side lot lines, 
the resulting depth of 434 feet is over three times the lot width and over four times the depth of a conforming SRB 
lot.   (Exhibit A to Mouflouze submittal dated January 31, 2024 and revised February 2, 2024) 
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The concurring vote of any 3 members of the board shall be 
necessary to take any action on any matter on which it is required 
to pass. 

 

Portsmouth’s Rules of Procedure require 4 votes to approve an application; if acting on a 

Request for Rehearing for a variance or special exception, a majority vote is required, or if there 

is a tie, three affirmative votes will grant the rehearing.  See Rules of Procedure, VI.  However, 

there is no failsafe provision when the ZBA acts on an application in the first instance.  The 

Rules simply state that if a motion to approve results in a tie, “the resulting decision is denial, 

unless a subsequent motion receives 4 affirmative votes”.  See Rules of Procedure, VI7.   

This rule conflicts with State guidance to 5 member ZBAs with a 3 member quorum, 

which strongly advises applicants be afforded an opportunity to continue until a full board is 

present given the requirement of three concurring votes.  As applied to Portsmouth’s 7 member 

board and requirement of 4 affirmative votes, the same guidance weighs in favor of a 

continuance.  See The Board of Adjustment in New Hampshire: A Handbook for Municipal 

Officials, NH Office of Planning and Development (2023) at III-17: 

Failure of a motion does not mean that the opposite prevails.  
 

The legislature codified this principle in 2018 with revisions to 
RSA 674:33, III. Whereas the prior version of the statute required 
three votes to reverse an administrative action or to approve an 
application, it was silent on denials. As now drafted, three 
concurring votes are required “to take any action on any matter on 
which it is required to pass.” 
 

In other words, if a motion to grant a variance fails by a 2 in favor, 
3 opposed margin, that does not mean that the variance is 
automatically disapproved.  In such a case, one of the three 
members who disapproved the motion should now propose their 
own new motion to disapprove the application stating the reasons 
for denial. The board should then vote on that motion which would 
likely pass, 3-2. This is especially important when there are fewer 
than 5 board members present since motions could result in a tie. 
Alternate motions should be put forward but if the board truly 
cannot find something at least 3 members can agree on, the 
meeting should be continued until a fifth member can be present.  
Since three votes are necessary to take any action, if there is not a 
full board, even with alternates serving, the chair should give the 
applicant the option of postponing the hearing until five members 

 
7 It appears that this language was last reviewed in 2018 based upon a review of the ZBA Minutes for September 
and October 2018. 
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are present and available to vote.  If the applicant chooses to 
proceed with the hearing, he/she should be advised that a hearing 
before a 3- or 4-member board will not be grounds for a rehearing 
in the event the application is denied.  (Emphasis added.) 

 

Applying the State’s guidance to Portsmouth’s 7 member (4 member quorum) ZBA, if a 

motion to grant a variance fails by a tie 3-3 vote, the decision should not automatically be denial.  

Similarly, if a motion to deny fails by a tie 3-3 vote, the decision should not be considered an 

approval.  Instead, Mouflouze’s application should have been continued until a full board was 

present and available to vote and failure to do so constitutes procedural error.  To the extent 

Portsmouth ZBA Rules conflict, it appears they do not reflect the latest statutory revisions.  

Given the tie vote, the ZBA should grant rehearing as a matter of fundamental fairness. 

Similarly, public comment in favor was not read into the record and some members 

appear to have overlooked the dimensions of the lot in a manner which directly impacts the 

ZBA’s only finding, “Special conditions exist because it is a bigger lot, but it is not narrow 

considering it had a 140 foot width.”.  As noted on page 6, the Property depth is three times the 

width and four times the depth of an average SRB lot.  There is no factual basis for an assertion 

that the lot depth is 280 feet, supporting the ZBA conclusion that the lot is not particularly 

narrow.  (Exhibit A to Mouflouze submittal dated 1/31/2024 and revised 2/2/2024).  Where 

this is the only finding relied upon by the ZBA, rehearing is required. 
 

B. Rehearing is required because the ZBA’s hardship analysis is marred by its 
misapprehension of evidence demonstrating: special conditions, the absence of a 
fair and substantial relationship between the Ordinance and its application, and 
the reasonableness of the proposal given the surrounding area.   

 

The reasoning offered by the ZBA in the findings of fact is that “Special conditions exist 

because it is a bigger lot, but it is not narrow considering it had a 140 foot width.”  Respectfully, 

this finding lacks support in the record and is therefore an unlawful basis for finding that no 

hardship exists.  The flawed reasoning is demonstrated by the ZBA member inaccurate 

statements and erroneous analysis of unnecessary hardship.  Specifically, Member Mannle 

opined that the Property’s size was a special condition, but incorrectly judged it to be a 140 foot 

by 280 foot rectangle, so determined it was not narrow.  Member Record agreed and indicated 

that she did not see conditions supporting the Revised Project, whether she meant special 

conditions related to the parcel or the conditions in the surrounding area is not clear from the 
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context.    What is clear, respectfully, is that these statements preceding a motion to deny for 

want of hardship demonstrate factual and legal errors requiring rehearing.   

Acting Chair Margeson said she could not support the application because, “there had 

been no demonstration that the Applicant couldn’t use the property for a single-family 

residence.”  She also asserted that “the abutter had bought into the neighborhood relying on the 

zoning ordinance and that [the Property] wouldn’t change except for exceptional circumstances 

and… the application did not meet that exceptional circumstance.”  Respectfully, this sentiment, 

while in the context of a hardship discussion, is tantamount to advocating for denial because the 

request conflicts with the Ordinance.  The law is clear that a variance cannot be denied simply 

because the request does not comply.  Chester Rod & Gun Club, Inc. v. Town of Chester, 152 

N.H. 577, 581 (2005); (See also Malachy Glen Associates, Inc. v. Town of Chichester, 152 N.H. 

102, 107 (2007) (“The mere fact that the project encroaches on the buffer, which is the reason for 

the variance request, cannot be used by the ZBA to deny the variance.”).   

Requiring a demonstration that the applicant cannot use the Property for a single-family 

home is also not the hardship test to be applied post Simplex Technologies, Inc. v. Town of 

Newington, 145 N.H. 727, 731 (2001).  The standard to evaluate the hardship criteria is also not 

“exceptional circumstances.”  The three part test of Simplex, codified in an amended RSA 

674:33 begins with whether: special conditions exist, there is fair and substantial relationship 

between the purposes of the Ordinance and its application, and the proposed use is reasonable.  

The Revised Project soundly satisfies this test.   

The first prong of the hardship test is whether special conditions distinguish this property 

from others in the area.  Though the ZBA appeared to find the large size of the Property to be a 

special condition, it determined the Property was not narrow so there were no special conditions.  

The record demonstrates that the Property is four times the required minimum lot size and three 

times the depth, yet its width and frontage preclude a traditional subdivision.   

Beyond its physical characteristics, its vicinity also support a finding of special 

conditions.  (See Mouflouze Memorandum dated 1/31/2024 and revised 2/2/2024 and in 

particular, Exhibits E, F, H, and I).  The immediate northerly lot, another lot three doors away, 

and a southerly lot two doors away are very small and no not meet SRB lot size and frontage 

requirements.  In both directions near Cliff Road and Verdun Avenue are other homes on much 

smaller lots. Across the street are two very large lots with a multi-apartment complex containing 
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multiple large buildings and a large multi-building townhouse style condominium complex.  

Only a handful of lots in the SRB zone are within the immediate proximity to the large apartment 

complex and condominium complex.  In order to find special conditions, it is not necessary for 

the Property to be the only burdened property, but only that it be burdened distinctly.  Garrison v. 

Town of Henniker, 154 N.H. 26, 32-33 (2006).   

The ZBA mistakenly discounted the effect of the surrounding area in its hardship 

analysis.  A municipality’s ordinance must reflect the current character of the neighborhood, See 

Belanger v. City of Nashua, 121 N.H. 389, 393 (1981) (NH Supreme Court upheld Superior 

Court’s reversal of ZBA decision to deny use variance, agreeing that the current character of 

neighborhood had evolved since its original classification as single-family residential.)  Here, the 

vast majority of conforming lots and uses are unseen by the general public as they are located 

behind the Sagamore Avenue lots, i.e., on Walker Bungalow Road.   The New Hampshire 

Supreme Court case Walker v. City of Manchester, 107 NH 382 (1966) held that a hardship may 

be found where similar nonconforming uses exist within the neighborhood and the proposed use 

will have no adverse effect upon the neighborhood.    

In Walker, an applicant sought to convert the use of a large building to a dwelling and 

funeral home in a residential zone.  Denied by the Manchester Zoning Board of Adjustment, the 

Trial Court and Supreme Court found that a hardship existed, thus the variances should have 

been granted, where numerous other large dwellings in the area had been converted to office or 

other business use, and numerous funeral homes existed in an otherwise residential district via 

the issuance of variances.  Here, the density, frontage, and lot configuration resulting from the 

requested variances fit in with the eclectic conditions in the surrounding area. The variances also 

permit this lot to be developed with far less pavement than a three lot subdivision while 

preserving a wooded buffer to the lots behind it.  Accordingly, granting the variances has no 

adverse effect on the neighborhood.  Walker, supra.   

Consider also Rancourt v. City of Manchester, 149 N.H. 51 (2003) (Hardship also exists 

if special conditions of the land render the use for which the variance is sought is reasonable and 

special conditions include the property’s unique setting in its environment). Given: the several 

different zoning districts in close proximity; various sized lots and lot size requirements in the 

area; large residential buildings across the street; many nearby lots noncompliant with the 

density, lot size and/or frontage requirements of the zone in which they are located, and where 
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