




















STATE OF NEW HAMPSHIRE 

 

ZONING BOARD OF ADJUSTMENT 

OF THE CITY OF PORTSMOUTH 

 

In re Application of North Mill Pond Holdings, LLC;  

One Raynes Ave, LLC; 31 Raynes Ave, LLC; and 203 Maplewood Ave, LLC,  

regarding the properties located at 1 Raynes Avenue, 203 Maplewood Avenue,  

and 31 Raynes Avenue, and known familiarly as The Raynes Avenue Project 
 

OBJECTION TO MOTION FOR REHEARING 

The Appellants’ Motion for Rehearing should be denied for two reasons.  First, the 

Appellants are incorrect when they argue that Board Member David Rheaume should have 

recused himself.  Second, the Board properly determined that it lacks jurisdiction over the issues 

appealed––and Appellants’ Motion offers no compelling argument to the contrary. 

Mr. Rheaume Was Not Required to Recuse Himself 

As Mr. Rheaume properly noted prior to the Board’s consideration of the instant appeal, 

the issue before the Board on March 21, 2023, was not the correctness of any decision of the 

Planning Board, but rather whether the issues brought on appeal were properly before the Board 

(as dictated by statute).  Appellants’ only articulated reason for arguing that Mr. Rheaume should 

have recused himself is that his wife was a member of the Planning Board that issued the 

decision being appealed.  However, the Board was not considering the propriety of the Planning 

Board’s actions.  Mr. Rheaume noted at the meeting that, if the Board were undertaking a 

substantive consideration of the appeal, he would recuse himself.  But, given that the only issue 

before the Board was whether the Board had jurisdiction over the issues raised in the appeal, Mr. 

Rheaume’s familial relationship with a Planning Board member is of no moment. 

New Hampshire law provides clearly that Mr. Rheaume needed only to have recused 

himself if he “would be disqualified for any cause to act as a juror upon the trial of the same 
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matter in any action at law.”  RSA 673:14, I.1  Jurors, in turn, are ineligible to sit in trial of a 

matter if they are “not indifferent.”  RSA 500-A:12, II; see also Taylor v. Town of Wakefield, 

158 N.H. 35, 39 (2008) (explaining that the statute does not even require the automatic recusal of 

employees [or relatives] of parties in a case; rather recusal is necessary only if the jurors are “not 

indifferent”).  Here, not only is Mr. Rheaume not even a relative of a party, Appellants have 

offered no “evidence” that his relationship with a Planning Board member should result in 

recusal on the procedural issue considered by the Board other than to speculate that the couple 

may have discussed this particular matter “during dinner table conversation or otherwise.”  

Motion at ¶4.  Such unsupported speculation certainly does not establish that Mr. Rheaume is 

“not indifferent.”   

The Winslow case does not support Appellants’ position.  Rather, in that case, the 

planning board member at issue, prior to becoming a member of the board, had spoken at a 

planning board meeting in favor of the very project that was at issue.  Winslow v. Holderness 

Planning Bd., 125 N.H. 262, 265 (1984).  In fact, each party in that case acknowledged that the 

member should have been disqualified because it was undisputed that he “had prejudged the 

facts of the case before joining the board.”  Id. at 267.  Here, by contrast, there is no evidence 

that Mr. Rheaume had prejudged even the substantive issues raised by Appellants’ appeal, let 

alone the jurisdictional issue that had nothing to do with the Planning Board’s actions and 

concerned only the jurisdiction of the Board as established by statute. 

Appellants additionally complain that Mr. Rheaume requested that the Board take an 

advisory vote as to whether he should recuse himself.  See Motion at ¶3.  Yet, that is exactly the 

procedure dictated by statute.  RSA 673:14, II (“When uncertainty arises as to the application of 

 
1 Appellants do not argue that the other portion of the statute (concerning members with a “direct or pecuniary 

interest in the outcome which differs from the interest of other citizens”) applies to Mr. Rheaume.   
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paragraph I to a board member in particular circumstances, the board shall, upon the request of 

that member or another member of the board, vote on the question of whether that member 

should be disqualified.  Any such request and vote shall be made prior to or at the 

commencement of any required public hearing.  Such a vote shall be advisory and non-binding, 

and may not be requested by persons other than board members, except as provided by local 

ordinance or by a procedural rule adopted under RSA 676:1.”). 

Appellants are grasping at straws in their argument that Mr. Rheaume should have 

recused himself, and the Board should not grant a rehearing based on such a deficient argument. 

The Board Properly Determined that it Lacked Jurisdiction Over the Appeal 

 RSA 676:5, III, articulates which decisions of planning boards must be appealed to the 

Zoning Board of Adjustment: 

If, in the exercise of subdivision or site plan review, the planning board makes any 

decision or determination which is based upon the terms of the zoning ordinance, 

or upon any construction, interpretation, or application of the zoning ordinance, 

which would be appealable to the board of adjustment if it had been made by the 

administrative officer, then such decision may be appealed to the board of 

adjustment under this section; provided, however, that if the zoning ordinance 

contains an innovative land use control adopted pursuant to RSA 674:21 which 

delegates administration, including the granting of conditional or special use 

permits, to the planning board, then the planning board’s decision made pursuant 

to that delegation cannot be appealed to the board of adjustment, but may be 

appealed to the superior court as provided by RSA 677:15. 

 

(emphasis supplied).  Contrary to comments made during the March 21, 2023 hearing, the Board 

does not have general jurisdiction over all site plans approved by the Planning Board.  To the 

contrary, this Board is vested with appellate jurisdiction only when the issue being appealed from 

the Planning Board involved a determination based upon the terms of the Zoning Ordinance or 

the interpretation of the Zoning Ordinance.  See id.  All other appeals from the Planning Board 

are taken directly to the Superior Court.  RSA 677:15, I.  The only issue before this Board on 
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March 21 was whether any of the questions raised by Appellants’ appeal were of the type 

required by RSA 676:5, III to be appealed to the Zoning Board of Adjustment (i.e., those 

questions that involved interpretation of the Zoning Ordinance, and other than certain innovative 

land use controls).  The Board correctly determined that none of the issues raised by Appellants 

did so. 

 While the Appellants raised six issues in their Appeal, and the Board voted separately on 

each of those issues, Appellants’ Motion for Rehearing only alleges that two of those votes were 

in error (plus an additional issue that they acknowledge they had “not mentioned … until now” 

(Motion for Rehearing at ¶16)).  The Motion for Rehearing does not claim that the Board erred 

when it concluded that it lacked jurisdiction over the issues raised in paragraphs 8 through 10 of 

Appellants’ January 14, 2022, Appeal of Decision of Portsmouth Planning Board (the “Appeal”) 

(regarding Wetlands Conditional Use Permits), paragraph 11 of the Appeal (regarding the 

Historic District Commission), paragraph 12 of the Appeal (regarding the Conservation Law 

Foundation), and paragraph 13 (regarding the Conservation Commission).  As detailed below, 

the Appellants are incorrect when they argue that the Board incorrectly determined that it lacked 

jurisdiction over the Appellants’ other arguments as well. 

 First, the Board correctly determined that the issue raised in paragraphs 1 through 7 of the 

Appeal, related to whether an ineligible person participated in the Planning Board’s deliberations 

and votes, was not appealable to the Board.  The composition of the Planning Board is a matter 

of state law and Portsmouth’s Administrative Code, and is not governed in any way by the 

Zoning Ordinance.  This fact is reinforced by the fact that the portion of Appellants’ Motion for 

Rehearing dealing with this issue does not cite a single provision of the Zoning Ordinance.  
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Motion for Rehearing at ¶¶11-13.  The Board properly determined that it lacked jurisdiction over 

Appellants’ arguments on this issue. 

 Next, the Motion for Rehearing challenges the Board’s decision that the parking issues 

raised in paragraph 11 of the Appeal were not within the Board’s jurisdiction.  The full text of 

the Appeal related to parking stated: 

More generally, there were many other unanswered questions which came to light 

during the December 16, 2021 hearing, and the Planning Board should have waited 

until they were resolved.  For example, it was never settled who was going to be 

responsible for paying for valet parking in perpetuity and who was going to be 

responsible for enforcing the stipulation that such value parking be provided, as the 

existing on-site parking provided-for by the developers’ plan was and is admittedly 

inadequate. 

 

Appeal at ¶11.  The Appeal cited no provision of the Zoning Ordinance that required such 

“unanswered questions” to be answered and, indeed there is none.  Nor did Appellants’ attorney 

cite any provision of the Zoning Ordinance during his presentation to the Board on March 21, 

2023.  Now, for the first time, in the Motion for Rehearing, Appellants cite a section of the 

Zoning Ordinance concerning “reserve parking areas.”  See Motion for Rehearing at ¶14.  As an 

initial matter, even the Ordinance section cited by the Motion for Rehearing (Section 

10.1112.40) is completely incongruent with what Appellants appealed back in January 2022.  

Section 10.112.40 regulates “reserve parking areas” when fewer than the required off-street 

parking spaces are provided.  It does not require information about who will pay for valet 

parking or who will enforce a stipulation regarding valet parking, which were the only issues 

raised by the Appeal.  Appellants cannot rewrite their Appeal a year and a half after it was filed. 

More fundamentally, however, questions about Section 10.112.40 are beyond this 

Board’s purview.  The applicants sought and obtained a Conditional Use Permit from the 

Planning Board pursuant to Section 10.1112.14 to allow a project to have fewer than the 
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minimum number of off-street parking spaces otherwise required.  As RSA 676:5, III makes 

plain (and as Appellants have admitted), this Board does not have jurisdiction over appeals 

related to Conditional Use Permits over which the Planning Board has exclusive jurisdiction.  In 

short, to the extent the Ordinance’s parking provisions were appealed at all, the applicable 

provisions relate to Conditional Use Permits, which are not appealable to this Board. 

 Finally, the Appeal raises the brand-new argument that the Appellants “believe[]” the site 

may be contaminated with hazardous waste and they are unsure whether it is “safe for human 

occupation.”  Appeal at ¶16.  Not only is this an issue never before raised, but Appellants do not 

even make an effort to connect their argument to the Zoning Ordinance.  Thus, even if the issue 

were properly preserved, it is not one that is appealable to this Board.  It certainly does not 

provide any proper justification for a rehearing of the Appeal. 

WHEREFORE, the Applicants respectfully request that the Portsmouth Zoning Board of 

Adjustment deny Appellants’ Motion for Rehearing. 

 Respectfully submitted, 

North Mill Pond Holdings, LLC; 

One Raynes Ave, LLC; 

31 Raynes Ave, LLC, and  

203 Maplewood Ave., LLC  

 

By their counsel, 

 

Sheehan Phinney Bass & Green, PA 

 

 

Dated: May 31, 2023 By:  /s/ Brian J. Bouchard__ 

      Courtney H.G. Herz (Bar No. 17114) 

      Brian J. Bouchard (Bar No. No. 20913) 

      1000 Elm Street, P.O. Box 3701 

      Manchester, NH 03105-3701 

      (603) 627-8131; (603) 627-8118  

      cherz@sheehan.com 

      bbouchard@sheehan.com 

mailto:bbouchard@sheehan.com
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CERTIFICATE OF SERVICE 

I certify that on the above-referenced date, the foregoing was forwarded via email to 

Assistant City Attorney Trevor McCourt and Attorney Duncan MacCallum. 

 

           By: /s/ Brian J. Bouchard  

         Brian J. Bouchard 


	Motion for Rehearing
	Objection to Motion for Rehearing

