
















































































































































































































































 
 

PORTSMOUTH ZONING BOARD OF ADJUSTMENT 
DAVID SINCLAIR & NICOLE GIUSTO, OWNERS/APPLICANTS 

765 Middle Road, Tax Map 148, Lot 37 
Case #LU-22-196 

  
OBJECTION TO ADMINISTRATIVE APPEAL 

 

NOW COME, David Sinclair & Nicole Giusto (“Sinclair”), by and through their 

attorneys, Hoefle, Phoenix, Gormley & Roberts, PLLC, and respectfully request that the 

Portsmouth Zoning Board of Adjustment deny the Administrative Appeal filed by Nicole Bodoh 

and Craig Crowell (“Petitioners”) with respect to the October 18, 2022 decision of the 

Portsmouth Zoning Board of Adjustment (“ZBA”) granting Sinclair’s variances from the 

Portsmouth Zoning Ordinance (“PZO” or the “Ordinance”) to permit the following at 765 

Middle Street (the “Property”): three principal dwellings on a lot; lot area of 5,376 s.f./unit where 

7,500/unit is required; and a 10 ft. rear yard setback where 20 ft. is required.  
 

I. EXHIBITS1 
 

A. Abutter Support Letters. 
B. Correspondence between Sinclair and Bodoh 

 

II. STANDARD OF REVIEW 
 

Pursuant to RSA 676:5, I, “[a]ppeals to the board of adjustment concerning any matter 

within the board's powers as set forth in RSA 674:33 may be taken by any person aggrieved…by 

any decision of the administrative officer.”  In hearing appeals of administrative decisions, a 

zoning board has “all the powers of the administrative official from whom the appeal is taken” 

but not more.  RSA 674:33, II; 15 Loughlin, New Hampshire Practice, Land Use Planning and 

Zoning §22.02, at 351.  A “decision of the administrative officer” includes any decision made by 

an official or board involving the construction, interpretation, or application of the terms of a 

zoning ordinance.  RSA 676:5, III.  
 

III. INTRODUCTION 
 

Petitioners’ Request for Rehearing was untimely and was properly denied by Peter Britz, 

thus their Administrative Appeal is without merit and must be denied.  Abutters were duly 

noticed in accordance with RSA 672:3 which, in conjunction with RSA 21:53, requires 

 
1 Sinclair’s initial submission is on file and available at: 
https://files.cityofportsmouth.com/files/planning/apps/MiddleSt_765/MiddleSt_765_boa_10182022.pdf 
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verification of mailing, not verification of receipt by the addressee.  Each Petitioners was sent a 

notice at the addresses on file with the Portsmouth City Assessor’s Office.   Furthermore, on 

more than one occasion as early as May 2022, Sinclair approached Ms. Bodoh to discuss the 

Project, so Ms. Bodoh had actual notice of their intentions well before the October 18, 2022 

ZBA hearing on the matter.  Assuming arguendo, that Ms. Bodoh did not receive notice of the 

variances until December 14, 2022, her January 17, 2023 was still not filed within 30 days.  

Accordingly, her appeal is untimely and must be denied.   
 

IV. RESPONSE TO PETIONER’S CLAIMS 
 

A. The Administrative Appeal must be denied where Petitioners received their statutory 
notification in compliance with RSA 672:3 and RSA 21:53. 
 

The plain language of RSA 676:7 requires public notice as follows:   

I. Prior to exercising its appeals powers, the board of 
adjustment shall hold a public hearing. Notice of the public 
hearing shall be given as follows: 
(a) The appellant and every abutter and holder of 
conservation, preservation, or agricultural preservation 
restrictions shall be notified of the hearing by verified mail, 
as defined in RSA 21:53, stating the time and place of the 
hearing, and such notice shall be given not less than 5 days 
before the date fixed for the hearing of the appeal. The 
board shall hear all abutters and holders of conservation, 
preservation, or agricultural preservation restrictions 
desiring to submit testimony and all nonabutters who can 
demonstrate that they are affected directly by the proposal 
under consideration. The board may hear such other 
persons as it deems appropriate. 
(b) A public notice of the hearing shall be placed in a 
newspaper of general circulation in the area not less than 5 
days before the date fixed for the hearing of the appeal. 
(emphasis added) 

 

Verified Mail is a term of art defined by RSA 21:53 as “any method of mailing that is offered by 

the United States Postal Service or any other carrier, and which provides evidence of mailing.”   

Additionally, in the case of Condominium Ownership, an abutter for purposes of notification by 

a municipality means the officer of the association, defined as any member of the board of 

directors or official of the unit owners’ association.  RSA 672:3, 356-B:3, XXIII.   Thus, 

notification to every member of an association is not required by the statute. 
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 Interpretation of a statute begins with its plain language of the statute.  Words and 

phrases are given their common meanings and the plain language of the ordinance controls 

absent an ambiguity in need of resolution.  Dartmouth Corporation of Alpha Delta v. Town of 

Hanover, 169 N.H. 743, 754 (2017) (citing Anderson v. Motorsports Holdings, LLC, 155 N.H. 

491, 494 (2007)).   “The legislature is not presumed to waste words or enact 

redundant provisions and whenever possible, every word of a statute should be given 

effect.” Garand v. Town of Exeter, 159 N.H. 136, 141, 977 A.2d 540 (2009) (quotation omitted).  

Principals of statutory interpretation avoid construction of a statute or ordinance in a manner that 

results in an absurd result that the legislative body could not have intended.  See Dietz v. Town 

of Tuftonboro, 171 N.H. 614, 618 (2019); Hogan v. Pat’s Peak Skiing, LLC, 168 N.H. 71, 75 

(2015).   

In arguing that they have failed to receive notice and pointing to the alleged false 

signature, Petitioners erroneously look beyond the plain language of the statute, which merely 

requires evidence of mailing.  Looking to its common meaning, the Webster’s definition of 

mailing is “the act of sending by mail.”  Webster’s Third New International Dictionary, 

Merriam-Webster, 1993.  Evidence of mailing is established by the documentation provided by 

the City.  Notably, past versions of the statute required the certified mail Petitioners seek, but in 

2017, the term “certified mail” was replaced with the term “verified mail” which lacks any 

requirement of a return receipt.  See The Board of Adjustment in New Hampshire: A Handbook 

for Local Officials, NH Department of Business and Economic Affairs, p. III-5.  As a result of 

this amendment, guidance to municipal officials now recommends sending notification by 

certified mail, without return receipt requested.  NH Land Use Meeting Mechanics, 2021 

Webinar, p.2, NH Office of Strategic Initiatives (emphasis added).  Vesting of jurisdiction to 

grant the requested relief occurred in accordance with RSA 676:7 and 21:53 when the City 

initiated the notice not less than 5 days before the ZBA meeting.  Notably the RSA 676:7 states, 

“such notice shall be given not less than five days…” it does not require receipt of said notice 

five days before the meeting.  The City complied with its obligation under RSA 676:7, RSA 

21:53, RSA 672:3 and 356-B:3, XXIII 356.  Accordingly, Petitioners Administrative Appeal is 

entirely without merit and must be denied. 
 

B. Ms. Bodoh had ample knowledge of the Project. 

Beginning in May of 2022, Sinclair made every effort to meet with each of his 10 
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abutters to the Project, including Ms. Bodoh (Mr. Crowell did not yet reside at 729 Middle 

Street).  These efforts are demonstrated by Exhibit 10 to his original submission: seven abutter 

letters of support ranging in dates from May through September.  These and additional letters 

received since the ZBA decision are attached.  (Exhibit A).  Sinclair first attempted to speak 

with Ms. Bodoh in early May.  She was too busy with a handyman to speak with him, but said 

she did not oppose the Project, as long as it was not “here”, gesturing toward the northwest 

corner of the Property where a curb cut exists at Middle Street.   A week later, Sinclair tried 

again, hoping to show her the site plan, Ms. Bodoh again stated she was “too busy”.  They did, 

however, exchange phone numbers, so that Ms. Bodoh could reach out at her convenience.  

(Exhibit B).  However, she failed to contact him until December 4, 2022, at which point she 

reiterated that she did not oppose the Project as long as it did not block her windows; only then 

did she request plans, which were timely sent with receipt confirmed by Ms. Bodoh.  (Id).   

We note that the final plans submitted to the ZBA garage that complies with the side yard 

setback to the Bodoh lot line.  The garage was located further back on the lot, requiring rear yard 

relief, which satisfying Ms. Bodoh’s preference that the garage not be sited in the northwest 

corner.  Contrary to statements in the appeal, Ms. Bodoh was clearly aware of the Project well 

before receipt of the HDC Notice.  (Id).  Assuming arguendo that she received notice on 

December 4, 2022, or even December 14, 2022, she still failed to take any timely action to 

review the matter and failed to file an appeal within 30 days of the date she claims she learned 

relief was granted.  Under these circumstances, it is clear that the Request for Rehearing was 

untimely filed and Britz correctly declined to docket it.   

It is not clear from Mr. Crowell’s affidavit when he received notice, only that he received 

notice forwarded from his Greenland address.  It is reasonable to infer that he received notice of 

the ZBA meeting well before Ms. Bodoh attended the Historic District Commission meeting on 

December 14, 2022, yet he neither investigated the matter nor timely appealed the decision of the 

ZBA, waiting until January 17, 2023, well after he was notified about the Project.  Notably, 

Sinclair is not responsible for providing addresses to the City Planning Department, which relies 

on the City Assessor records for address information.   The tax card and tax bill related to 

Crowell’s property both list his Greenland address, which was likely on paperwork provided to 

the Assessor by the closing agent used when he purchased the property.   





May 27th,2022

To Whom it May Concern:

We Elton Shaffer and Paula Rais, own a property al748 Middle St, Portsmouth, New Hampshire. We are

abutters to/ neighbors of David Sinclair and Nicole Giusto at 765 Middle Street, Portsmouth, NH. David

and Nicole have provided me with their garage/dwelling project for which they are seeking relief from

the Portsmouth zoning board of adjustment and Portsmouth Historic District Commission. This is to

provide notice that we have no objection to the project. We support the granting of any and all

variances or other relief required.

Very truly yours,

Elton Shaffer

MKieser
Text Box
EXHIBIT A



September 91h,2022

To Whom it May Concern:

lJoelAnn Thibeault, own a property at 670 Lincoln Ave, Portsmouth, New Hampshire. I am abutter to/
neighbor of David Sinclair and Nicole Giusto at 765 Middle Street, Portsmouth, NH. David and Nicole

have provided me with their garage/dwelling project for which they are seeking relief from the

Portsmouth zoning board of adjustment and Portsmouth Historic District Commission. This is to provide

notice that I have no objection to the project. We support the granting of any and all variances or other
relief required,

Joel Ann Thibeault



September 8th,2022

To Whom it May Concern:

We Melissa & Brian Maguire, own a property aL774 Middle St#3, Portsmouth, New Hampshire. iam

abutter to/ neighbor of David Sinclair and Nicole Giusto at 765 Middle Street, Portsmouth, NH. David

and Nicole have provided me with theirgarage/dwelling projectforwhich they are seeking relief from

the Portsmouth zoning board of adjustment and Portsmouth Historic District Commission. This is to

provide notice that I have no objection to the project. We support the granting of any and all variances

or other relief required.

Very truly yours,

Z*-^n*y
Brian Maguire



September 91h,2022

To Whom it May Concern:

We Patricia and Charles Corlin, own a property at 736 Middle St, Portsmouth, New Hampshire. We are

abutters to/ neighbors of David Sinclair and Nicole Giusto at 765 Middle Street, Portsmouth, NH. David

and Nicole have provided me with their garage/dwelling project for which they are seeking relief from

the Portsmouth zoning board of adjustment and Portsmouth Historic District Commission. This is to

provide notice that we have no objection to the project. We support the granting of any and all

variances or other relief required.

Patricia corlin



September 9th,2022

To Whom it May Concern:

We Robert Graham and Karen Graham, own a property at 664 Lincoln Avenue, Portsmouth, New

Hampshire. We are abutters to/ neighbors of David Sinclair and Nicole Giusto at 765 Middle Street,

Portsmouth, NH. David and Nicole have provided me with their garage/dwelling project for which they

are seeking relief from the Portsmouth zoning board of adjustment and Portsmouth Historic District

Commission. This is to provide notice that we have no objection to the project. We support the granting

of any and all variances or other relief required.

'q€**
Robert Graham Karen Graham



Sept 8th, 2022

To Whom it May Concern:

We Peter Dawson and Karen Dawson, own a property at 648 Lincoln Ave, Portsmouth, New Hampshire.

We are abutters to/ neighbors of David Sinclair and Nicole Giusto at 765 Middle Street, Portsmouth, NH.

David and Nicole have provided me with their garage/dwelling project for which they are seeking relief

from the Portsmouth zoning board of adjustment and Portsmouth Historic District Commission. This is

to provide notice that we have no objection to the project. We support the granting of any and all

variances or other relief required.

Very truly yours,

z-- @G;^^,r* ouffi



- f,i. €t

w*S Lrffi&*[ David Sinclair <sleddiver@gmail.con

rllow up re variance 765 Middl" Si;;;i
'istie Jorgensen <knejorg@gmail.com> Tue, Sep 20,2022 al 10'.22 A

,: sleddiver@gmail.com
:: "Nathan H. Jorgensen" <nhjorgensen@mac.com>

Dear David and Nicole,
We received your packet in our mailbox last week after returning from our trip traveling abroad. lt was
addressed to a "Carla" but we are the current owners across the street, located at V74 Middl* Strcet"
Unit 1, Portsrncuth, NH.

My apologies for a delayed response but I am still ill with a Covid infection from our trip back home. I

hope we are not too late in offering our support for your variance request. I just wanted to let you know
that we, as abutters to the subject property at 7S5 Middle $treet, Portsmouth, NH support your variance
request and feel that it will be a very pleasant addition to the neighborhood. lt does not impact parking
or impact abutting structures and conforms nicely with the area and for the historic district.

Please feel free to reach out to us in the near future if you need further support in any way. As abutters
and good neighbors, we are here to help.

All the best to you and your plans.

Kristie and Nathan Jorgensen
774 Middle Street, Unit 1

Portsmouth, NH 03801
Kristie's Cell: 603-767 -7 182
Email: knejorg@gm*il.com

KRISTIE JORGENSEN
Vice President, Associate Broker, Realtor
Licensed in ME & NH
Legacy Properties Sotheby's lnternational Realty
141 Maine Streei, Brunswick, ME 04011
c 603-767-7182 I ME 207-200-5082
kjorge n sen@legacys i r. conr
l\tlvProfile I LegacySlR I SothebysRealty



January gth, 2023

To Whom it May Concern:

7?5 4,,1/L j'*
We Shelley Vessels and Corey Vessels, own a property at 635-U+eeln-Ad:, Portsmouth, New Hampshire.

We are abutters to/ neighbors of David Sinclair and Nicole Giusto at765 Middle Street, Portsmouth, NH.

David and Nicole have provided me with their garage/dwelling project for which they are seeking relief

from the Portsmouth zoning board of adjustment and Portsmouth Historic District Commission. This is

to provide notice that we have no objection to the project. We support the granting of any and all

variances or other relief required.

Very truly yours,

mfuu^a'r^D



January gth, 2023

To Whom it May Concern:

) [^r..t,tr-r^- \La" r r-c*-
We Marcia Sbe#nan and John SlYdman, own a property at 635 Lincoln Ave, Portsmouth, New

Hampshire. We are abutters to/ neighbors of David Sinclair and Nicole Giusto at 765 Middle Street,

Portsmouth, NH. David and Nicole have provided me with their garage/dwelling project for which they

are seeking relief from the Portsmouth zoning board of adjustment and Portsmouth Historic District

Commission. This is to provide notice that we have no objection to the project. We support the granting

of any and all variances or other relief required.

Very truly yours,,

John $ Marcia Shearman



MKieser
Text Box
EXHIBIT B





4/11/23, 4:57 PM Gmail - Garage

https://mail.google.com/mail/u/0/?ik=f626d455da&view=pt&search=all&permthid=thread-a:r1336132942872327363&simpl=msg-a:r133117548892730… 1/1

David Sinclair <sleddiver@gmail.com>

Garage
1 message

David Sinclair <sleddiver@gmail.com> Mon, Dec 5, 2022 at 10:00 AM
To: nmb3000@hotmail.com

Hi Nicole, I received your text last night. Attached is what has been submitted to the City.

David Sinclair

4 attachments

765 Middle St rendering 3.jpg
2043K

765 Middle St, Lincoln Ave rendering 2.jpg
1321K

Site plan Altus.pdf
551K

2022-09-23 765 Middle Landscape Plan.pdf
1140K

https://mail.google.com/mail/u/0/?ui=2&ik=f626d455da&view=att&th=184e2cd0d8d274bf&attid=0.1&disp=inline&realattid=f_lb9uymzc0&safe=1&zw
https://mail.google.com/mail/u/0/?ui=2&ik=f626d455da&view=att&th=184e2cd0d8d274bf&attid=0.2&disp=inline&realattid=f_lb9uyzta1&safe=1&zw
https://mail.google.com/mail/u/0/?ui=2&ik=f626d455da&view=att&th=184e2cd0d8d274bf&attid=0.3&disp=attd&realattid=f_lb9uzjbs2&safe=1&zw
https://mail.google.com/mail/u/0/?ui=2&ik=f626d455da&view=att&th=184e2cd0d8d274bf&attid=0.4&disp=attd&realattid=f_lb9v00go3&safe=1&zw
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