
SUPPLEMENTAL MEMORANDUM 
 

TO:  Portsmouth Zoning Board of Adjustment (“ZBA”) 
FROM: R. Timothy Phoenix, Esquire 
  Monica F. Kieser, Esquire 
DATE: September 11, 2023  
RE:   Owners/Applicants: Peter Smith & Cynthia Austin Smith 

Property: 9 Kent Street 
Tax Map 113, Lot 42 
General Residence A District 

 

Dear Chair Eldridge and Members of the Zoning Board of Adjustment (“ZBA”):  
 

On behalf of Owners/Applicants Peter Smith & Cynthia Austin Smith (“Smith”), we are 

pleased to submit this Supplemental Memorandum and Exhibits in support of a requested 

variance from the Portsmouth Zoning Ordinance (“PZO” or “Ordinance”).   

This matter was previously before the ZBA on August 22, 2023.  After the public 

hearing, the ZBA began its deliberations.  A majority of the ZBA voted to continue the matter to 

the next hearing and requested additional information from Smith.  On August 29, 2023, 

Attorney Phoenix met with City Staff and received a list of questions, which Part One of this 

submission will address.  Given the additional information submitted, we request that the ZBA 

reopen the public hearing to allow Smith the opportunity to address numerous public comments 

provided on August 22, 2023, questions relating to this information, or the questions regarding 

the Project as a whole. 
 

PART ONE:  SUBMISSION OF REQUESTED INFORMATION 
 

I. REVISED/SUPPLEMENTAL EXHIBITS 
 

H. 9/8/2023 – Revised Plan Set – Ambit Engineering | Haley Ward. 
 Cover Page 
 Standard Boundary & Topographic Survey 
 C1 Demo Plan 
 C2 Variance Plan  
 C3 Grading & Drainage Plan 
 L1 Landscaping Plan by Woodburn & Associates 

I. Average Grade Calculations & Worksheet by Ambit Engineering | Haley Ward. 
J. 9/8/2023 – Revised Architectural Plans – by Somma Studios. 
K. Height Exhibit – by Somma Studios. 
L. Renderings – by Tangram 3DS (To be submitted when complete). 
M. Current side yard setback cured by dimensionally compliant proposal. 
N. Photographs of other expanded neighborhood homes/garage under. 
O. Example of effect on property values. 
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II. FREQUENTLY ASKED QUESTIONS 
 

1.) What is the height, as defined by the Zoning Ordinance, of the structure to be 

demolished, relative to the calculated average existing grade? 

Response:  The survey completed by Ambit Engineering | Haley Ward identified the 

peak of the existing home to be at elevation 67.19 based on mean sea level data (hereinafter 

“sea level elevation”) and the threshold elevation at 32.75.  With this information, Architect 

Jennifer Ramsey then accounted for the front porch steps from the threshold to grade and 

concluded the height of the existing home is 39 ft. to the peak of the roof.  The Ordinance 

requires measurement of height to the mid-point of the roof.   Based on actual dimensions 

and Architect Jennifer Ramsey’s identification of materials used, the height of the existing 

house as defined by the Ordinance is 31 ft. 1 5/8 in. or 31.14 ft. 

 
 

2.) What is the height, defined by the Zoning Ordinance, of the proposed building 

and how was this calculated? 

Response:  Given the number of questions about this, we have endeavored to 

explain this issue more effectively, addressing height both as calculated by the zoning 

ordinance, and actual height of the structure from sea level.   

The Ordinance definition of building height changed in October 2022.  Previously, 

one would establish an average grade plane by taking measurements every five feet around 

the perimeter of the new home site, at a point six feet from the structure.  Significant 

amendments now require determination of the average existing grade and the average 

finished grade, with measurements taken every five feet along the perimeter where the 

grade meets the proposed structure.  The Ordinance now also requires the measurement of 

height to be from either average existing grade or average finished grade, whichever is 

lower.  Measurement of the vertical distance to still depends on the type of roof.  This 

methodology is derived from the amended definitions of building height, average existing 

grade, and average finished grade in PZO §10.1530.   

As applied to the Project, the average existing grade is elevation 29.03; the average 

finished grade is slightly lower at elevation 28.371.  (EXHIBIT I).  Accordingly, 

 
1 The lower average finished grade is a product of the excavation for the lower level garage, which will provide the 
required off-street parking currently lacking.  Construction of the garage is described in greater detail infra.   
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measurement of distance is from elevation 28.37, which accounts for the proposed garage.  

The proposed home has a gabled roof, so measurement is to the midpoint of the roof, not its 

peak.  Because the proposed home has dormers nestled in its gabled roof, we have taken the 

most conservative approach and measured to the midpoint of those dormers resulting in a 

zoning height of 34 ft. 8 in. or 34.67 ft.    

As measured by the Ordinance, the height of the proposed structure is slightly taller 

than the existing structure.  Importantly, the sea level elevation of the proposed home, 

66.37 is .82 ft. lower than the existing home (67.19) and lower than the Mikolaites home, 

upgradient and at elevation 69.8.  Why is the new home taller than the existing home as 

measured by the Ordinance but shorter than the existing home as measured from mean sea 

level data?  The difference is that the existing home’s front to back gabled roof is 

positioned over the side walls which have a 30 ft. span.  In contrast, the proposed home has 

a side to side gabled roof positioned over the front and rear walls which have a 22 ft. span.  

The result is a more steeply pitched roof with a higher midpoint measurement.   (EXHIBIT 

K). 

 

3.) Why is the spa exempt from setback requirements? 

Response:  It is not exempt; it has a lesser setback requirement.  City Staff have 

determined that the spa (hot tub) is an accessory structure.  Pursuant to PZO §10.573.10, 

an accessory structure less than  10 ft. tall and less than 100 s.f. in area must be set back 5 

ft. from any lot line (as opposed to the primary structure which requires a 10 ft. setback in 

the GRA district).  The spa will be set into the ground protruding approximately 3 ft. and 

is 96 s.f. in area.  Accordingly, it must comply with a 5 ft. setback.  As proposed, the spa is 

5.2 ft. from the side lot line and 5.2 ft. from the rear lot line and therefore compliant. 

 

4.) How will the garage be built? 

Response:  The existing grade between the proposed garage location and the 

paved portion of Rockland Street varies between elevation 25 and elevation 28.  The 

proposed driveway will slope away from the paved portion of the road from elevation 25 to 

elevation 23.  Excavation is required to revise the grade from Rockland Street to the 

property line (just as all driveways property access points at a street) and then to the 

garage entry point at elevation 23.  (EXHIBIT H). 
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5.) Is Applicant proposing to use City property to a greater degree than other 

residents when pulling out of the garage? 

Response:  No.  Members of the public erroneously fail to distinguish between 

Langdon Park/South Mill Playground and the Rockland Street Extension as laid out in the 

original subdivision plan.   Langdon Park & South Mill Playground will not be affected by 

the Project.  The Rockland Street Extension right-of-way is utilized as any other street that 

provides access to one’s home. 

Portsmouth streets include a paved/traveled portion of the road for vehicles and 

additional space on either side to accommodate utilities and a sidewalk and/or greenspace.  

In Smith’s neighborhood, the Kent Street and Rockland Street public right of way are each 

50 ft. wide, though the traveled portion of the road is far less.  As in any neighborhood, 

residents’ drive from the street over a curb cut and sidewalk to access their lot.  How much 

of any public right of way is sidewalk and grass depends entirely on the width of the paved 

portion of the road.  The paved portion of Portsmouth Roads vary from 24 ft. - 32 ft., 

though Rockland Street Extension is 22 ft. wide.  A narrow paved road leaves more room 

for utilities and a sidewalk/greenspace so the distance from the curb cut to one’s driveway 

may be more, but it’s all public right of way, whether it is road, curb cut, or sidewalk.   

The Project calls for connecting his driveway at the terminus of the paved roadway, 

slightly expanding the paved portion of the road to accommodate the turning radius into 

the driveway.  So, while access from the paved portion of Kent Street to the driveway is 

over the public right of way, this is the purpose of a public right of way.  It is no different 

than any other driveway which utilizes the public right-of-way to accommodate the turning 

radius into one’s lot into a driveway parking space, up/down into a garage.    

The issue causing confusion here is that not all of the Rockland Street public right of 

way is paved, leading some to question whether Smith will access his driveway over 

Langdon Park.   He will not.  The Rockland Street public right of way extends all the way 

to the end of Smith’s lot as illustrated on the survey and highlighted in yellow: 
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In addition to the survey, the metes and bounds description of the Property in the deed 

chain states the property is bounded ±100 ft. by Rockland Street (or Rockland Street 

Extension) and 50 ft. by Langdon Park.  See also the current tax map: 

 

 
 

and the original 1899 Subdivision Plan for Alfred L. Elwyn: 



Portsmouth Zoning Board of Adjustment                    Page 6 of 11                September 11, 2023 

 
 

 
 

Each illustration demonstrates that Langdon Park does not begin until the after Rockland 

Street has traversed the length of Smith’s lot and the South Mill Playground does not begin 

at the edge of road pavement.  Accordingly, there is no evidence that Langdon Park or the 

South Mill Playground are affected by the Project.  The utilization of the public right-of-

way for access to the lot and garage structure are no different than any other Portsmouth 

resident.   (EXHIBIT N). 

 

6.) What is the interior square footage of the proposed residence?  

Response:  The size and mass of a dimensionally compliant permitted single family 

home in the GRA district is not reviewable by the ZBA.  See Part Two of this 

Memorandum infra.  Assuming, arguendo that this is within the ZBA’s purview, revised 

architectural plans (EXHIBIT J) demonstrate that the interior living space is 3,561 s.f.: 

which includes 577 s.f. finished basement area; 1,013 s.f. first floor; 1,114 s.f. second floor; 

and 857 s.f. third floor.  According to the Tax Card, the existing home has 2,176 s.f. of 

living space; which includes a 240 s.f. finished attic space but no finished basement.   

 

7.) Can you provide a survey plan that just shows the building envelope? 

Response:  Please see sheet C2 of the revised plan set from Ambit Engineering dated 

September 11, 2023.  (EXHIBIT H).   Sheet C2 clearly demonstrates all parts of the 

primary structure are confined to the permissible building envelope.  City Staff have 

further confirmed that the landscape walls in the Kent and Rockland Street front yards 

under 18 inches in height are not structures.  Similarly, the combination of low wall and 

short fence in the front yards do not exceed the permitted 4 foot height for fences in the 

principal front and secondary front yards.  In the left side and rear yard setbacks, the 

combination masonry wall/fence do not exceed the permitted height of 6 feet applicable to 

fences in rear and side yards.  The rear patio is also less than 18 inches above existing 
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grade and therefore not a structure.  Lastly, as discussed supra, the spa is treated as an 

accessory structure and complies with the applicable 5 ft. setback.    

 
8.) Can you provide a to-scale streetscape? 

Response:  Smith has engaged Tangram 3DS to provide the renderings requested by 

the ZBA.   Noting that no zoning relief is required to accommodate the home and any 

improvements, these renderings with views of the proposed home from Kent and Rockland 

Streets, will plainly show that the proposed home fits into the neighborhood.  (EXHIBIT 

L).    

 

9.) Overall design, scale, and compatibility with the neighborhood. 

As discussed at the previous meeting, the neighborhood includes several updated 

New Englander style homes on similar sized lots, new builds on subdivided/unmerged lots, 

as well as expanded homes on lots of all sizes.  Many of these homes are larger than their 

earlier counterparts, overlook Langdon Park or the ballfields, and incorporate elements 

similar to the proposed design.  Unlike what Smith proposes, several of these area homes 

required relief from yard setbacks or building coverage: 

 11 Elwyn Avenue: 80 ft. long structure set back 5 feet from the side lot line; 

40% building coverage on a 5,000 s.f. lot.  Approximately 50 of the 80 feet is the 

2,440 s.f. home excluding an unfinished basement.   (EXHIBIT N).  Fence atop a 

tall concrete retaining wall. Overlooks park.  This home is a stark contrast to 

our 56 ft. wide home which is 12 ft. from the side lot line and a significant 

improvement compared to existing conditions.  (EXHIBIT M). 

o Notably, this expansive home had absolutely no negative effect on the 

values of the abutting properties, two of which sold recently for 

amounts in excess of a million dollars each.   (Exhibit O). 

 84 Rockland Street:  58 ft. long structure with 2,589 s.f. of living space which 

does not include habitable basement at this time.  Variances for partial 

demolition, expansion of a nonconforming structure including dormer of third 

floor, 4 ft. and 8 ft. front yards where 15 ft. required,  and 27% building 

coverage on a 5,488 s.f. lot.  Overlooks park.  (EXHIBIT N). 

 55 Kent Street:  long narrow New Englander; 22 ft. wide and 50 ft. long on a 
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6,000 s.f. lot.  The home has 2,540 s.f. of living space, excluding a 717 s.f. 

unfinished basement. 

o Note that 10 and 18 Kent Street, immediately across the street from 

the Project, are both New Englanders 22 ft. wide with detached 

garages 240 s.f. and 484 s.f. respectively.  It is not unreasonable to 

expect that in the future, an owner may seek to expand these homes to 

incorporate garages with living space above.   Any owner of a home 

on a nonconforming lot in this neighborhood is free to expand 

conforming parts of his or her home without a variance.  It follows 

that Smith should be able to construct a new fully conforming home 

on a nonconforming lot (reducing density, vastly improving side yard 

setbacks and parking) without a variance. 

 88 Lincoln Street:  58 ft. long home leaving a 3.7 ft. rear yard setback; 3,128 s.f. 

of living space excluding the unfinished basement; 35% of building coverage on 

a 5,127 s.f. lot.   

 75 Kent Street:  Two condominium units in a structure 60 ft. long rectangular 

structure on a 5,663 s.f. lot. 

 24 Kent Street:  54 ft. long home constructed in 2002 on a 5,000 s.f. lot.  

 31 Sherburne Avenue & 520 South Street: through on larger lots, are also 

examples of large homes that have been expanded over the years, note the drive 

under garage serving 520 South Street, which is accessed from Sherburne.     

 57 Sherburne:  This lot is under 3,000 s.f. but was separated from an existing 

larger lot and the ZBA granted yard setback variances and coverage relief 

(31% where 25% is required) to accommodate construction of a new home. 

 Garage under:  There are six examples of garage under homes in the area at 

520 South, 37 Sherburne; 15 Haven incorporates a slope down from the paved 

portion of South Street, as does 161 Elwyn and 181 Elwyn; see also 171 Elwyn. 

(Latter half of EXHIBIT N).   

 

The above, in conjunction with the photographs and street scape depict an evolving 

neighborhood where significant investment in real estate is accompanied by significant 
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renovation and redevelopment.  Because this neighborhood, and indeed most of 

Portsmouth, is outside the Historic District, the Ordinance does not circumscribe the 

aesthetics, shape, design, or massing of any such expansion or redevelopment.  Regulation 

is limited to the dimensional requirements which are met by the Project, except for the lot 

size which is a prior nonconforming condition impossible to remedy.   

 

PART TWO:  SUPPLEMENTAL LEGAL ARGUMENT 
 

A. The scope of the ZBA’s review is limited. 

It has been suggested that the ZBA has the authority to conserve historic structures and/or 

should fashion conditions to the Project limiting the size of the proposed home given the lot size 

and lot size/dwelling unit relief requested.  Both assertions are contrary to state law and the 

Portsmouth Zoning Ordinance.  

RSA 674:16 enables municipalities to enact zoning ordinances that regulate uses of 

property; the height, number of stories, size and location of buildings and structures on a lot; and 

yard size, lot coverage, and density.  Portsmouth subsequently enacted those regulations and 

each one is met by the Project save the lot size and lot size/dwelling unit requirement, which 

cannot be remedied beyond the significant reduction in density by the removal of a unit.  State 

law also dictates the powers of the ZBA to entertain administrative appeals and grant special 

exceptions, equitable waivers, or variances if the statutory criteria are satisfied.  RSA 674:33.   

This includes authorization of a variance from the requirements of the Ordinance if: 

a. The variance will not be contrary to the public interest 
b. Granting the variance observes the spirit of the ordinance 
c. Substantial justice will be done by granting the variance 
d. Granting the variance will not diminish surrounding property values 
e. Special conditions exist such that literal enforcement of the provisions of the ordinance 

results in unnecessary hardship.  
 

RSA 674:33, I(a)(2); The Board of Adjustment in NH;  PP 11-9, 10 (2022) (emphasis added). 

See also Harborside Associates, L. P. v. The Parade Residence Hotel, LLC. 162 NH 508 (2011). 

 The variances requested by Smith (lot size and lot size/dwelling unit) are the sole matters 

before the ZBA.  Simply put, it is the variances, not the Project, which must meet the criteria of 

RSA 674:33, I(a)(2).  The plain language of RSA 674:16 and 674:33 do not confer authority 

upon the ZBA to adjudicate the design, features, materials, and aesthetics of the proposed home.  

Similarly, dimensional aspects of the proposed home which require no variance (height, building 
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and lot coverage, yards) and design are not subject to review by the ZBA merely because a 

variance for lot size or lot size/dwelling unit is required.   

An owner of a nonconforming home on a nonconforming lot can expand conforming 

parts of the structure without any variance or review by the ZBA.  §PZO 10.321.  Accordingly, 

Smith could remove his garage and construct a conforming addition as long and as tall as the 

dimensional requirements permit without any variance whatsoever.  The same result should be 

required here, where Smith will remove a significantly nonconforming duplex structure 

(EXHIBIT M) on a substandard lot with no parking and replace it with a permitted fully 

dimensionally compliant single family home with incorporated parking.   

The Ordinance is the overarching regulation informing the activities of at least three land 

use boards:  the ZBA, the Planning Board, and the Historic District Commission.  Furthermore, 

the establishment of Historic District Commissions (HDC) is also a result of RSA 674:46, which 

enables a municipality to layout and define a historic district.  However, it is only within a 

historic district that the municipality, through the HDC, can regulate the construction, 

demolition, alteration, or repair of such structures.  See also PZO §10.631.   As a matter of law, 

general language in the Ordinance regarding the preservation of the historic district, and 

buildings or structures of historic or architectural interest does not confer authority upon the 

ZBA to entertain those items in contravention of RSA 674:33 nor does it confer any board with 

the authority to regulate design features of a new home outside a Historic District when it 

conforms with all other dimensional requirements.  Accordingly, the ZBA’s focus on the size 

and design of the dimensionally compliant residence in a residential zone is misplaced.   

The ZBA does have the authority to adjudicate matters within its jurisdiction and this 

includes the authority to attach reasonable conditions to any variance approval when necessary to 

preserve the spirit of the Ordinance.  (emphasis added).  Vlahos Realty Company v. Little Boar’s 

Head District, 101 N.H. 460(1957); See also PZO §10.233.70.   All of the variance criteria are 

met by the Project which radically improves lot size/dwelling unit and parking with a 50% 

reduction from two dwellings (with no off street parking where four spaces are required) to one 

dwelling requiring two off street parking spaces which are provided.  The Project significantly 

improves existing conditions by proposing a compliant home greatly increasing air, light, space, 

and separation between neighbors where none now exist.  The Project reduces building coverage 

from 35% to a compliant 25%.  At 42%, open space is well above the minimum 30%.  Height is 
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Project Calculated
Address: 9/8/2023

SECTION Elev Elev Elev Elev Total
SOUTH 28.27 28.44 29.58 30.13 116.42

30.22 30.50 30.57 30.54 121.83
30.28 29.94 29.56 29.37 119.15

0.00
0.00 AVG PER SECTION

12.0 357.40 29.78
WEST 29.09 28.76 28.87 28.89 115.61

28.90 28.90
0.00

AVG PER SECTION
5.0 144.51 28.90

NORTH 28.96 28.93 28.89 28.93 115.71
28.73 28.55 28.42 28.43 114.13
28.30 28.27 56.57

0.00
0.00 AVG PER SECTION

10.0 286.41 28.64
EAST 28.23 28.28 28.32 28.34 113.17

28.28 28.27 56.55
0.00
0.00

AVG PER SECTION
6 169.72 28.29

Total 958.04
# 33

* NOTE: Where the proposed building is placed in an area where there is no existing grade
(i.e. within the existing building) the closest existing grade is shown.

> AVERAGE GRADE
29.03

Average Grade Work Sheet -Existing Grades
Smith Residence

9 Kent Street, Portsmouth, NH
 At Proposed Building; Existing Grades 5' OC *



Project Calculated
Address: 9/8/2023

SECTION Elev Elev Elev Elev Total
SOUTH 29.8 30.1 30.2 30.3 120.40

30.4 30.5 30.4 30.2 121.50
30.0 29.8 28.9 88.70

0.00
0.00 AVG PER SECTION

11.0 330.60 30.05
WEST 29.8 32.5 32.5 29.1 123.90

28.8 28.80
0.00

AVG PER SECTION
5.0 152.70 30.54

NORTH 28.8 28.2 27.8 27.2 112.00
25.8 25.0 23.3 23.0 97.10
23.0 23.0 23.0 23.0 92.00

0.00
0.00 AVG PER SECTION

12.0 301.10 25.09
EAST 28.9 32.5 32.5 28.9 122.80

28.9 28.90
0.00
0.00

AVG PER SECTION
5 151.70 30.34

Total 936.10
# 33 > AVERAGE GRADE

28.37

Average Grade Work Sheet - Proposed Grades
Smith Residence

9 Kent Street, Portsmouth, NH
At Proposed Building; Proposed Grades 5' OC
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11 Elwyn Ave 21 Elwyn Ave 27 Elwyn Ave

27 Elwyn Ave
Sold $1.40M
$633.81/sq ft
Closed 3/10/21

21 Elwyn Ave
Sold $1.38M
$641.39/sq ft
Closed 4/12/21

Same Builder.
Similar Houses.
Similar Finishes.
Same Sale Price.

Impact of non-conforming home on neighboring home values.

No Adverse Impact
On Neighboring
Property Values.

11 Elwyn Ave (non-conforming house)
• 39.5% building coverage on 5,000 sq ft lot
• 80’ long building on 50’ x 100’ lot
• 50’ of zero-lot-line coverage
• ZBA Approved September, 2018

No! Abutting neighbors set sales records for Elwyn neighborhood!

Did 11 Elwyn Ave diminish
neighboring property values?

EXHIBIT O
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50’ Back

50’ Front

100’
Front

100’
Side

82’
Building
Length

50’ x 100’ Lot (5,000 Sq Ft)
82’ Long House
50’ Zero Lot Line Coveragehttps://gis.vgsi.com/PortsmouthNH/Parcel.aspx?Pid=33363

11 Elwyn Ave



50’ x 100’ Lot (5,000 Sq Ft)

https://gis.vgsi.com/PortsmouthNH/Parcel.aspx?Pid=33364

21 Elwyn Ave 50’ Back

50’ Front

100’
Side

100’
Side



50’ x 100’ Lot (5,000 Sq Ft)

https://gis.vgsi.com/PortsmouthNH/Parcel.aspx?Pid=52970

27 Elwyn Ave 50’ Back

50’ Front

100’
Side

100’
Side
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STATEMENT 

 

September 13
th
, 2023 

 

Jared Foley  

Creative Director 

 

Tangram 3DS 

21 Rogers Road, Suite One 

Kittery, Maine 03904 

 

To whom it may concern,  

 

 

Regarding the Roof Height of the Proposed 9 Kent Development as Seen in the Renderings: 

The roof peak of the proposed 9 Kent development is several feet lower than the existing roof peak of 

19/21 Kent. In some of the renderings, particularly the Kent St. Elevation rendering, the proposed 9 Kent 

roof peak appears to be higher than the existing 19/21 Kent roof peak. This is simply an illusion caused by 

perspective. 

 

The front facade of the proposed 9 Kent and the existing 19/21 Kent are set back nearly the same distance 

to the Kent St. curb. Where they differ is the location of their respective roof peaks. The proposed 9 Kent 

development has a gable end facing the street with a 2' overhanging soffit bringing its roof peak closer to 

Kent St. The roof peak of the existing 19/21 Kent slopes back away from Kent St. by ~18'. 

 

One must not compare the height of the front roof peak of the proposed 9 Kent development to the sloped 

back roof peak of the existing 19/21 Kent. The difference in distance to the Kent St curb causes the 

proposed 9 Kent St development to appear higher in the renderings, but this is not the proper location to 

compare their heights.  

 

To accurately compare the height of the proposed 9 Kent development to the existing 19/21 Kent, one 

must locate the roof peak height of the proposed 9 Kent development 20' back from its front peak. This is 

the location where both roof heights are equally set back from the Kent St. curb. At this location, it can be 

seen that the proposed 9 Kent development is in fact several feet lower than the existing 19/21 Kent. 
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