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MEMORANDUM 

TO:  Portsmouth Zoning Board of Adjustment (“ZBA”) 
FROM: R. Timothy Phoenix, Esquire

Monica F. Kieser, Esquire
DATE: February 28, 2024
Re:  Susan Javurek & Michael Roche, Applicants

45 Kent Street/Tax Map 113/Lot 45
General Residence A (“GRA”)

Dear Chair Eldredge and Zoning Board Members:  

On behalf of the Applicants, Susan Javurek and Michael Roche (“Javurek”), we are 

pleased to submit this memorandum and attached exhibits in support of an application for 

variances to permit construction of a proposed addition, for consideration by the ZBA at its 

March 19, 2024 meeting.   

I. EXHIBITS

A. Plan Set – issued by Ambit Engineering, Inc. | Haley Ward.
• C1 – Existing Conditions Plan
• C2 – Demolition Plan
• C3 – Variance Plan

B. Average Grade Calculations – Ambit Engineering, Inc. | Haley Ward.
C. Architectural Plan Set – issued by Lucy Gorham Residential Design.

• A1 – Proposed First Floor Plan
• A2 – Proposed Second Floor Plan
• A3 – Proposed Right Elevation
• A4 – Proposed Front & Rear Elevation
• A5 – Proposed Left Elevation
• Existing First & Second Floor Plans

D. Site Photographs.
• Satellite View
• Street View

E. Tax Map 113.

II. PROPERTY/PROJECT

45 Kent Street is a 5,218 s.f. lot containing a modest 1,537 s.f. (1,071 s.f. footprint) two-

story single-family residence, paved driveway and 281 s.f. garage abutting Langdon Park  (“the 

Property”).  (Exhibit A).  A portion of the home is located in the left side setback, while the 

garage is located in the right side yard and rear setback.  Javurek intends to remove the rear 

single-story addition, construct a new 452 s.f. addition and 99 s.f. deck, and relocate the 
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bulkhead (“the Project”).  The Project will significantly provide a more functional floor layout 

for Javurek while improving the appearance of the home and value of the Property. 

The Property is located among other similarly sized developed lots, many having 

undergone similar expansions in the last several years.  The proposed addition complies with 

height, yard setbacks, and open space requirements.  Relief is required for building coverage and 

for the bulkhead in the left side yard.  (Exhibit A).   
 

III.  RELIEF REQUIRED  
 

Variance Section Required Existing Proposed 

 
PZO§10.520,  
Table PZO§10.521 
 
Side Yard (left) 
 
Building Coverage  
 

 
 
 
 
10’ 
 
25%  

 
 
 
 
4.2’ home 
 
28% (1,438 s.f.) 
 

 
 
 
 
Bulkhead 5.8’ 
 
35% (1,789 s.f.) 
 

IV. VARIANCE REQUIREMENTS   
 

1. The variances will not be contrary to the public interest. 
2. The spirit of the ordinance is observed. 
 

The first step in the ZBA’s analysis is to determine whether granting the variances are not 

contrary to the public interest and are consistent with the spirit and intent of the ordinance, 

considered together pursuant to Malachy Glen Associates, Inc. v. Town of Chichester, 155 N.H. 

102 (2007) and its progeny.  Upon examination, it must be determined whether granting the 

variances “would unduly and to a marked degree conflict with the ordinance such that it violates 

the ordinance’s basic zoning objectives.”  Id.  “Mere conflict with the zoning ordinance is not 

enough.”  Id.  

 Portsmouth Zoning Ordinance (“PZO”) Section 10.121 identifies the general purposes 

and intent of the ordinance “to promote the health, safety and general welfare of Portsmouth…in 

accordance with the…Master Plan.” These purposes are accomplished by regulating:  

1. The use of land, buildings and structures for business, industrial, residential and 
other purposes – The intended use of the property is and will remain residential.     

 2. The intensity of land use, including lot sizes, building coverage, building height 
and bulk, yards and open space – a single-family home exists and will remain. 
The proposed addition and deck comply with height, yard setback and open space 
requirements. The bulkhead is a low profile item further from the lot line than a 
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portion of the existing home and shielded by a fence.  The increase in building 
coverage is comparable to other small lots which have expanded century-old 
homes to accommodate modern living.  Open space is significantly greater than  
the 30 % minimum. 

 3. The design of facilities for vehicular access, circulation, parking and loading – 
The driveway will continue to provide off-street parking.   

 4. The impact on properties of outdoor lighting, noise, vibration, stormwater runoff 
and flooding – Open space remains well above the minimum required 30%.  The 
majority of the green space at the rear of the property will be preserved.  

 5.  The preservation and enhancement of the visual environment – The design of the 
proposed addition complements the home and fits with the character of the 
neighborhood.  The addition is placed behind the home and complies with height 
and yard requirements.  The proposed bulkhead is located at ground-level and 
situated within the existing fence separating 45 Kent Street from 33 Kent Street, 
rendering it unnoticeable.   

 6. The preservation of historic districts and building and structures of historic 
architectural interest – The Property is not located within the Historic District.   

 7. The protection of natural resources, including groundwater, surface water, 
wetlands, wildlife habitat and air quality – Open space is well above the 30% 
minimum and there is no impact to natural resources.    

 

 The variances are required because lot is small and narrow.  The Project expands an 

existing home in a manner similar to other expansions in the neighborhood, improving the 

functionality of the home and increasing the value of the Property.  The addition complies with 

height and yard requirements and well exceeds minimum open space.  Given these factors, 

granting the requested variance will not conflict with the basic zoning objectives of the PZO.  

 In considering whether variances “in a marked degree conflict with the ordinance such 

that they violate the ordinance’s basic zoning objectives,” Malachy Glen, supra, also held: 

One way to ascertain whether granting the variance would violate 
basic zoning objectives is to determine whether it would alter the 
essential character of the locality… Another approach to 
[determine] whether granting the variance violates basic zoning 
objectives is to examine whether granting the variance would 
threaten the public health, safety or welfare.  (emphasis added)  
 

 Many 50 foot wide properties in the neighborhood have accessory structures or house 

elements in in the side yard setbacks.  (Exhibit E).  Similarly, most of the small lots in the 

neighborhood with expanded homes have exceeded building coverage requirements on the 50 by 

100 foot lots.  The Project relocates a low profile bulkhead to the left side and constructs a new 

addition providing an older home with a more functional layout.  This expansion is consistent 

with others in the neighborhood, contains the addition and deck within the building envelope, 
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and maintains open space.  Accordingly, the requested variance neither alters the essential 

character of the locality nor threatens the public health, safety, or welfare.   

3. Substantial justice will be done by granting the variances.   
 

If “there is no benefit to the public that would outweigh the hardship to the applicant” this 

factor is satisfied.  Harborside Associates, L.P. v. Parade Residence Hotel, LLC, 162 N.H. 508 

(2011).  That is, “any loss to the [applicant] that is not outweighed by a gain to the general public 

is an injustice.”  Malachy Glen, supra at 109.   

Javurek is constitutionally entitled to the reasonable use of her land, including 

constructing an addition and deck, subject only to the effect on the yard setback and lot coverage 

requirements.  “The right to use and enjoy one's property is a fundamental right protected by 

both the State and Federal Constitutions.” N.H. CONST. pt. I, arts. 2, 12; U.S. CONST. amends. 

V, XIV; Town of Chesterfield v. Brooks, 126 N.H. 64 (1985) at 68.  Part I, Article 12 of the New 

Hampshire Constitution provides in part that “no part of a man's property shall be taken from 

him, or applied to public uses, without his own consent, or that of the representative body of the 

people.” Thus, our State Constitutional protections limit the police power of the State and its 

municipalities in their regulation of the use of property.  L. Grossman & Sons, Inc. v. Town of 

Gilford, 118 N.H. 480, 482 (1978).  “Property” in the constitutional sense has been interpreted to 

mean not the tangible property itself, but rather the right to possess, use, enjoy and dispose of it.  

Burrows v. City of Keene, 121 N.H. 590, 597 (1981).  (emphasis added).  

The Supreme Court has also held that zoning ordinances must be reasonable, not arbitrary 

and must rest upon some ground of difference having fair and substantial relation to the object of 

the regulation.  Simplex Technologies, Inc. v. Town of Newington, 145 N.H. 727, 731 (2001); 

Chesterfield at 69.  The requested variances permit a tasteful and height compliant addition to the 

home, facilitate ingress/egress to the basement, and allow a deck to enjoy the outdoor space.  

living area that  matches the conditions of several surrounding properties.  The expansion 

proposed is comparable to others and has no negative impacts because the low bulkhead is 

concealed by the existing fence and overall open space well exceeds the minimum 30%.  

Accordingly, there is no gain to public from denial of the variances.  Conversely, Javurek will be 

greatly harmed by denial of any of the variances because she will be denied a reasonable 

expansion of living space.  Accordingly, this element of the criteria is satisfied.  
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4. Granting the variances will not diminish surrounding property values.  
 

The Project expands an existing older home with an addition and deck entirely within the 

building envelope.  A low-profile bulkhead concealed by existing fencing will not negatively affect 

abutting properties.  Increased building coverage will also have no negative affect where open 

space well exceeds the minimum 30%.  The expanded home is in keeping with other expansions, 

and will improve the value of the Property and those around it.   Accordingly, granting the 

variances will not diminish surrounding property values.  

5. Denial of the variances results in an unnecessary hardship.  
 

a. Special conditions distinguish the property from others in the area.  
 

The Property, at 5,218 +/- s.f., is a small, narrow lot located in a densely developed 

residential area with many other homes/accessory structures that do not comply with rear and 

side yard requirements.  The location of the existing home, driveway and garage drive the 

placement of the addition and deck, while the bulkhead is situated in the only possible location to 

provide exterior access to the basement. (Exhibit A, D). These circumstances combine to create 

special conditions. 

b. No fair and substantial relationship exists between the general public purposes of 
the ordinance and its specific application in this instance.  
 

The purpose of setbacks and building coverage requirements is to prevent overcrowding 

and overburdening of land, improve sightlines for pedestrians and motorists, ensure adequate 

light and air circulation, and provide sufficient area for stormwater treatment.  None of these 

purposes are impaired by granting the requested variance.  The proposed bulkhead is at ground-

level, screened by a fence, and will not be noticeable from the exterior of the Property.  Open 

space remains well above the minimum 30%.  The encroachment of a bulkhead in one area of the 

left side yard leaves sufficient space to treat stormwater on the lot.   

The neighborhood overall is similarly densely developed with multiple nearby parcels 

non-conforming for setbacks.  See Walker v. City of Manchester, 107 N.H. 382, 386 (1966) 

(Hardship may be found where similar nonconforming uses exist within the neighborhood and 

the proposed use will have no adverse effect on the neighborhood).  See also Belanger v. City of 

Nashua, 121 N.H. 389 (1981) (Variance proper where ordinance no longer reflects the current 

character of neighborhood).  The location of the bulkhead will likely be unnoticed by the general 

public and closest neighbors given its location at ground-level within an existing fenced area.  
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Project Calculated
Address: 2/26/2024

SECTION Elev Elev Elev Elev Total
WEST 31.36 31.31 31.16 30.97 124.80

30.85 30.74 61.59
AVG PER SECTION

# 6.0 186.39 31.07
NORTH 31.38 31.57 31.73 31.79 126.47

31.78 31.86 31.67 31.57 126.88

AVG PER SECTION
# 8.0 253.35 31.67

EAST 31.45 31.38 31.34 31.30 125.47
31.08 31.06 30.93 31.19 124.26
31.53 31.53

AVG PER SECTION
# 9.0 281.26 31.25

SOUTH 32.18 32.35 29.54 29.42 123.49
29.30 29.33 29.45 30.50 118.58

AVG PER SECTION
# 8.0 242.07 30.26

Total 963.07
# 31

Note: Proposed building addition location has existing grades that are all at higher elevations; 
therefore the proposed average grade would be higher and is not detailed.

> AVERAGE GRADE
31.07

Average Existing Grade Worksheet
Roche Residence

45 Kent Street Portsmouth, NH
 No Offset from Building; Existing Grades 5' OC
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Imagery ©2024 Airbus, Maine GeoLibrary, Maxar Technologies, U.S. Geological Survey, Map data ©2024 20 ft
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