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CITY OF PORTSMOUTH 

ZONING APPLICATION NARRATIVE 

 

Stephen Singlar and Kathryn Singlar  

(Owners/Applicants) 

Tax Map 101, Lot 14 

43 Holmes Court   

Portsmouth, NH 03801 

 

INTRODUCTION  

 

The Zoning Board of Adjustment previously reviewed and approved, on two separate 

occasions, the variances necessary to construct a new single-family home on the property located 

at 43 Holmes Court (the “Property”).  In addition, the Historic District Commission has issued a 

Certificate of Approval for the Applicants’ house plans.  Earlier in the year, the Conservation 

Commission recommended that the NH DES approve the Wetlands Dredge and Fill Permit 

(Wetlands Permit”) for the Property, and in April the NH DES approved it.  Despite this, and the 

rigorous review and scrutiny the Applicants’ redevelopment plans have undergone, it was recently 

determined by the Inspections Department that a variance was needed from Section 10.628.20 of 

the Ordinance.  Accordingly, the Applicants are submitting this variance request pursuant to that 

determination. 

 

SUMMARY OF ZONING RELIEF 

 

The Applicants seek a variance from Section 10.628.20 of the Ordinance to allow an 

unfinished basement to be constructed at a flood elevation of 5.75’ where 10’ is required and 5.75’ 

exists. 
 

STANDARD VARIANCE CRITERIA 

 

Granting the variances will not be contrary to the spirit and intent of the Zoning 

Ordinance or the public interest.  

 

 In the case of Chester Rod & Gun Club, Inc. v. Town of Chester, the Court noted that since 

the provisions of all ordinances represent a declaration of public interest, any variance will, in 

some measure, be contrary to the ordinance, but to be contrary to the public interest or injurious to 

public rights of others, "the variance must 'unduly, and in a marked degree' conflict with the 

ordinance such that it violates the ordinance's 'basic zoning objectives.”  “Id.  The Court observed 

that “[t]here are two methods of ascertaining whether granting a variance would violate an 

ordinance’s basic zoning objectives: (1) examining whether granting the variance would alter the 

essential character of the neighborhood or, in the alternative; and (2) examining whether granting 

the variance would threaten the public health, safety, or welfare.”  152 N.H. 577 (2005). 
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 The primary purpose of Section 10.628.20 is to protect newly constructed buildings from 

flood damage and the inherent risks associated with it, including life safety risks.  The Ordinance 

imposes a requirement that is 2’ above what FEMA requires for the AE Zone, which has a base 

flood elevation requirement of 8’.  It can be fairly assumed that the additional 2’ is an additional 

protective measure that may be intended to account for a potential sea level rise. 

 

The Ordinance does not account for the Property being significantly re-graded as part of 

the proposed redevelopment.  The proposed re-grading of the Property was approved as part of the 

issuance of the Wetlands Dredge and Fill Permit (“Wetlands Permit”) that was issued for the 

Property by the NH DES in April 2024.  The re-grading of the Property will substantially minimize 

the risk of basement flooding and may ultimately result in the house being removed from the AE 

Flood Zone altogether.  The Applicants intend to submit for a Letter of Map Amendment 

(“LOMA”) from FEMA post-construction to remove the home from the AE Flood Zone, but there 

is no guarantee or certainty that FEMA will approve it, hence the need for the variance. 

 

In addition to the re-grading of the Property, the basement will be unfinished and will not 

contain any electrical or mechanical components.  The basement has been engineered to handle 

the load of the home against climate change and other major weather events and will be constructed 

with state-of-the-art water resistant materials. 

 

 It is important to point out that the existing basement is at elevation 5.75’ and contains an 

electrical panel, wires and mechanical equipment, including a furnace, washer and dryer.  The 

existing basement is structurally unsound and is comprised primarily of stone and is porous.  The 

proposed basement would be at the same elevation as the existing basement but will be slightly 

further from the water and will not include any electricals or mechanicals.  It would be purely used 

for the storage of personal belongings.  Therefore, even without a re-grading of the Property, the 

flood risks that the Ordinance is designed to protect against will be addressed.  They can also be 

reinforced through a condition of approval….that so long it is determined by the City that Section 

10.628.20 of the Ordinance applies to the Property, the basement shall not contain any electrical 

or mechanical equipment other than a sump pump or its equivalent. 

 

The Applicants are improving the conditions of the Property and bringing it into greater 

overall compliance with the Ordinance.  They are also reducing impervious surface coverage from 

40.9% to 24% and will be implementing a stormwater management plan to mitigate stormwater 

runoff. 

 

 For the foregoing reasons, granting the requested variance will not result in any threat to 

public health, safety or welfare nor would it alter the essential character of the neighborhood. 
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 B.  Substantial Justice will be done in granting the variance relief sought. 

  

 To determine whether substantial justice is done, the Board must balance the equities 

between the rights of a private landowner and the public interest in deciding whether to grant or 

deny a variance request.  The “only guiding rule is that any loss to the individual that is not 

outweighed by a gain to the general public is an injustice.”  New Hampshire Office of State 

Planning, The Board of Adjustment in New Hampshire, A Handbook for Local Officials 

(1997); Malachy Glen Assocs., Inc. v. Town of Chichester, 155 N.H. 102 (2007). 

 

The Property is significantly constrained and burdened by local, state and federal 

regulations that apply to it.  The plans for the Property do not provide for much storage space, as 

the Applicant has made a conscious effort to minimize the size, height and overall impact of the 

home.  Allowing an unfinished basement on the Property will provide the Applicants with some 

much needed storage space.   Denying the variance would not result in any gain to the public, as 

the Property is being re-graded to minimize any risk of flooding, and the proposed basement will 

be constructed of modern materials designed to prevent water intrusion.  Moreover, the basement 

will remain unfinished and not contain any electrical or mechanical equipment.  The loss to the 

Applicants of denying the variance outweighs any perceived gain that would be realized by the 

public. 

  

C.  Surrounding property values will not be diminished by granting the variance. 

 

 The Board has already determined on two prior occasions that the Applicants’ 

redevelopment plans will not negatively impact surrounding property values.  It follows that 

allowing a basement below the first floor of the proposed house, which will be at elevation 13’, 

will not have any impact on surrounding property that may not have been previously contemplated 

by the Board. 

 

 D.  Denying the variance would constitute an unnecessary hardship. 

 

 The Property has a myriad of special conditions that distinguish it from surrounding 

properties, all of which have been discussed and considered ad nauseum by the Board in the past 

two (2) years.  The Property is so heavily burdened by local, state and federal regulations that it is 

an essentially unbuildable lot if it were not for the fact that there is an existing home on it.  The 

existing basement is at flood elevation 5.75’.   Because the Property is in the AE Flood Zone, the 

Ordinance requires that even the basement be located 2’ above the base flood elevation (8’) despite 

the fact it will remain unfinished and will only be used as storage space and will not contain any 

electrical or mechanical equipment.  The Ordinance does not account for the fact that the Property 

will be substantially re-graded and that the proposed will be setback from the water further than 

the existing basement and will be constructed of materials designed to prevent water intrusion.  

The Applicants have addressed the risks that the Ordinance is intending to protect against.   

 

 

 

about:blank
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As a result of the special conditions of the Property, there is no fair and substantial 

relationship between the general purposes of the restriction set forth in Section 10.628.20 of the 

Ordinance and its application to the proposed basement. 

 

ADDITIONAL CRITERIA 

Section 10.629 

 

In addition to the variance criteria above, the Applicant must satisfy the standards set forth 

in Section 10.629 of the Ordinance, as more specifically addressed below: 

 

(a) That the variance will not result in increased flood heights, additional threats 

to public safety, or extraordinary public expense;  

 

The Property is bordered by the Piscataqua River as opposed to wetlands where there could 

be a threat of water displacement. Water will not be displaced by placing the proposed basement 

at the same elevation as the existing basement.  The Property will be re-graded as part of the 

Applicants’ redevelopment plans.  In addition, the proposed basement will be slightly further from 

the water and will be designed and constructed of materials that are intended to prevent water 

intrusion.  The proposed basement will be unfinished and used for storage only and will not contain 

any mechanical or electrical equipment.  For the foregoing reasons, the variance will not result in 

any increased flood heights, additional threats to public safety, or extraordinary public expense. 

 

(b) That if the requested variance is for activity within a designated regulatory 

floodway, no increase in flood levels during the base flood discharge will result; 

and  

 

As indicated herein, there is an existing basement on the Property at the same elevation as 

the proposed basement.  Notwithstanding The requested variance does not involve any activity 

within a designated floodway.  Therefore, criteria (b) is not applicable. 

 

 

(c)  That the variance is the minimum necessary considering the flood hazard, to 

afford relief. 

 

There is a lessened risk of flooding at the basement level of the home due to the re-grading 

of the Property and the design and materials being used to construct the basement, as more 

specifically discussed above.  This condition of the Property is ultimately being improved from 

what exists 
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CONCLUSION 

 

 In conclusion, the Applicants have demonstrated that their application meets the five (5) 

criteria for granting the variance and respectfully request the Board’s approval. 

 

       Respectfully Submitted, 

 

Dated: October 23, 2024    Stephen and Katheryn Singlar 

 (revised October, 30, 2024) 

 

       

By: Derek R. Durbin, Esq. 

 DURBIN LAW OFFICES PLLC 

       144 Washington Street 

       Portsmouth, NH 03801 

       (603)-287-4764 

       derek@durbinlawoffices.com 
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