CITY OF PORTSMOUTH
Zoning Board of Adjustment Application

Department Use Only Date
Assessor Plan # Lot# Fee
Zone Lot area By

Fillin below by printing in ink or typing / Complete all Blanks or indicate “N/A” if not applicable

Applicant Deer Street Associates Owner of Record Same

Applicant Street Address P-O- Box 100 Owner Street Address

Applicant City / State / zip .YOrk Harbor, ME 03911 qyner city / State / Zip

Applicant phone(207) 363-3540 Owner phone ( )

Applicant e-mail ¢/0 tphoenix@hpgrlaw.com

Location (street address) of proposed work: LOt/Building 3, 165 Deer Street

Existing use; Retail (former Gary's Beverage)

Undersigned hereby requests:
Article and Section

0 Appeal from an Administrative Decision
See Article 2, Section 10.234.30

UJ Special Exception
See Article 2, Section 10.232.20

X variance Article 10, § 10.516.20; §10.11.14.21;
See Article 2, Section 10.233.20

[l Other §10.1114.32(a)

See Article 2, Section 10.233.20

To permit the following:
Construction of a 5-story mixed use building with associated internal parking on the Property.

The undersigned alleges that the required conditions exist for granting of this request according to the terms of the Zoning
Ordinance as demonstrated in the attached submittals.

Only complete applications will be accepted by the deadline date. A complete application shall consist of: a completely
filled out application with original signatures, the application fee, and 12 packets of required plans and any supporting
documents or photos. Incomplete applications will not be accepted. Applications received after the deadline will be
scheduled for the following month. The owner or hisher representative is required to attend the Public Hearing for the
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Applicant's Responsibilities

All applications for Variances and Special Exceptions must be submitted to the Planning Department prior to the published
deadline. In the case of Appeals from an Administrative Decision, the appeal shail be filed no later than 30 days from the date of
the action which is being appealed.

A Building Permit application must also be filed for the project for which zoning relief is being sought. The Building Permit

application can be submitted with the Board of Adjustment application or filed prior. The Planning Department may waive this
requirement when the application is for a substandard lot for subdivision purposes and no other zoning relief is reguired.

An applicant shali be one of the following: a) the owner of record of the property, or b) the holder of a valid purchase and sales
agreement for the purchase of the subject property, or c) the holder of a valid option for the purchase of the subject property.

All applications shall include a written statement explaining how the request complies with the reguirements of the Zoning
Ordinance as provided in Article 2 (see Section 10.234.30 for Administrative Appeals, Section 10.233.20 for Variances, Section
10.232.20 for Special Exceptions).

It is the obligation of the applicant to submit adequate plans and exhibits in accordance with the terms of the Zoning Ordinance for
all applications for Administrative Appeals, Variances, Special Exceptions, and Equitable Waivers.

One (1) orginal copy of a completed and signed “Board of Adjustment Application Check-List” shall accompany all applications.

For applications requesting dimensional relief, the minimum requirements for adeguate plans shall include the following:

a

Site Plan(s) showing existing and proposed conditions | o  Scale of all drawings and plans (the scale is the ratio of the
including: drawing's size relative to the actual size)
- Front, side and rear setback / yard dimensions (this o Labeled photo(s) of existing conditions

is the distance from a structure to the lot line) o Building plans and elevations of any proposed structures or
- Lot dimensions additions
- Abutting street(s) and street names o Interior floor plans for any renovations or expansion to
- Driveways / accessways existing structures
- Dimensions (size and height) of structures
- Dimensions and location of parking spaces

For applications requesting relief from land use requirements, the minimum requirements for adequate plans shall include the
following:

Site Plan showing dimensions and location of parking spaces including the scale (the scale is the ratio of the drawing’s size relative
to the actual size)

Interior floor plans and/or exterior site plans showing the location of the proposed use(s)

Labeled photo(s) of existing conditions

1.

12.

Plans should be 8 2" x 11" in size, 11" x 17" plans may be used only if the plan would otherwise be unreadable.

. The Planning Department is authorized by the Board of Adjustment to refuse applications which do not meet these minimum

requirements. The Planning Department may also require additional information and/or exhibits as needed to illustrate the scope of
the project. Public Hearings shall not be scheduled, advertised or held until such time as the minimum requirements for adequate
plans have been submitted. The Board may postpone any application requiring more information prior to any action being taken.

The applicant shall submit one (1) original and eleven (11) copies of the application and any plans, exhibits, and supporting
documents.

The applicant shall provide electronic files in Portable Document Format (PDF) of all submittals.

| have read the above list of responsibilities, have provided all required information, and such information is current, accurate, and

£

(Appucant s signdwre, uaie)

. B [Uer e rolIowINg wiien compienny ne applcaton:
Provide neat and clear plans
Use of color or highfights is encouraged in order to identify pertinent areas on plans
Applicants are encouraged to review the application with a member of the Planning Department staff prior to submittal
All applicants are encouraged to discuss the project with impacted neighbors

Oo0oQoao
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MEMORANDUM

TO: Portsmouth Zoning Board of Adjustment (“ZBA™)
FROM: R. Timothy Phoenix, Esquirc
Kevin M. Baum, Esquire
DATE: April 26, 2017
Re: Deer Street Associates, Owner/Applicant

Project Location: 165 Deer Strect, Lot/Building 3
Tax Map 125/Lot 17
Character District 5 (CD5); Downtown Overlay

Dear Chairman Rheaume and Zoning Board Members:

On behalf of Deer Street Associates (“DSA™), we are pleased to submit this
memorandum and materials in support of Zoning Relief for Building/Lot 3 of the Deer Street
Mixed Used Development Project.

I. Exhibits

1. Variance Plan Set — by ISA, Inc. and GeolInsight, Inc.
a. 4/25/17 Cover Sheet
b. 4/25/17 Character Zoning and Parking Summary Charts
c. 4/21/17 BOA Site Plan
d. 4/25/17 First Floor Plan
e. 4/25/17 Exterior Elevations (Sheets A2.01 and A2,02)
2. Qctober 2016 Existing Conditions Site Plan — by Ambit Engineering, Inc.
1/16/17 Declaration of Restrictive Covenants — granied by Boston and Maing
Corporation for the benefit of Deer Street Association.
Example Parking Lift Cut Sheets — by KLAUS Multiparking.
Site Photographs.
Tax Map 125.
Yariance Application (copy).

Lad

NO R

il. Propertyv/Project

The subject property (the “Properiy™), located at 165 Deer Street and identified as
Building/Lot 3 (Exhibit 1), is the former location of Gary’s Beverage, which was demolished
April 17, 2017, and is currently vacant, (Exhibit 2) (Existing Conditions Plan}; (Exhibit 5) (Site
Photographs). DSA proposes to erect a new [ive-story mixed use building as part of its four-lot

(Lots 3, 4, 5, 6) mixed use project (the “Project™) (Exhibit 1a.) to redevelop portions of Deer
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Deer Street Associates

Street, Hill Street and Foundry Place. The Project also intends to create community space on Lot
2, all in coordination with the construction of the new City parking garage. (Exhibit 1d.)

The proposed uses for the Property include a commercial/retail space, café and hotcl,
with associated retail and valet-only parking on the lower level, (Exhibit 1d.) Seventy-two
parking spaces arc provided within the building and twenty-five are provided in the City parking
gurage pursuant to the terms of the City-DSA Post-Closing Obligations Agreement (“PCOA”)
and as permitted by PZ0 Scction 10.1113.111." To reduce the overall parking area and maintain
commercial uscs on the first floor, pursuant to PZ0O Scction 10.5A.41.10D, DSA proposes the
usec of two-car parking lifts tor sixty-two of the in-building spaces. (Exhibit 1¢-d.) The 10 non-
lift spaces within the building will be used for one-hour parking for retail customers of the
Property during husincss hours only and then open to hotel valet use overnight. The 62 lift
spaces will be valet-only at all times with proper signage and traffic control — no guests or elher
members of the public will operate the fift systems,

The Property is located in the City’s North End, CD3 Zone, and Downtown QOverlay
District. Retall, restaurant and hotel uses are permitted in the CDS Zone, the intent of which is to
provide for higher density development and greater lot coverage.? Building 3 meets this intent
and eomplies with all applicable coverage, height and general setback requirements.’ Limited
relief is required {rom the Portsmouth Zoning Ordinance (“PZQ") due to the proximity of the
building to a railroad right of way (same distance as Building 4 and the City Parking Garage) and

to allow the usc of a parking lift system.

I, Relief Required

1. Section 10.516.20 — 1o permit a 5-fool rear vard adjoining a railroad righi of way
where 15 feet is reguired.

The proposed building mects the setback requirements for the CD3S Zonc. However,
because the Property adjoins a railroad right of way for the Boston and Maine Railroad

(“B&M™), it is subject to a 15 foot railroad setback. B&M has granted DSA a covenant

I'Per PZO § 10.1113.111, *Required parking spaces muy be located on a separate lot from the principaf use which
they serve where g munteipally owned or operated covered parking facility is constructed as part of the averall
development,

*See P20 §10.5A41.10D providing a maximum building coverage of 95% and minimum front lot line build out of
80%.

3 On April 18, 2017 the ZBA granted variances for Lot 4, which provides acesss and services benefitting Lot 5, and
relief from the 13° rafiroad yard setback.
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Deer Strect Associates

prohibiting the construction of any buildings or walled structures within 10 feet of its adjoining
property boundary. (Exhibit 3) It is unlikely that any new track will be installed in the covenant
area given the limited distance from the existing rail line. Thus, as the ZBA found in granting an
identical variance for Lot 4, B&M is satisficd that its right of way is adequately protected.
Accordingly, the resulting 10-foot no-build covenant combined with the 5 foot setback maintains
the intent of the 15 toot structure setback requirement of Section 10.516.20,

Section 10.11.14.21 — To allow 62 in-sarage spaccs utilizing a two car lift system

in each bay where the lift does not meet the parking spacc width and depth
requirements.

2

L]

Section 10.1114.32(a) — ['o permit a lift system which requircs passing over

another parking space or moving another vehicle where both requirements are
prohibited.

While the underlying spaccs, at 8.5 feet wide by 19 feet long, mcet the dimensional
requirements of PZ0 Scction 10.11.14.21, the lift dimensions are slightly smaller, requiring
relief for thesc spaces. (Exhibit 4) (Example Lift Cut Sheets).* Additionally, use of the valet-
only lift system will require passing over other spaces and/or moving another vehicle to access

the lift spaces,

IV. Varignce Requirements

1. The variances will not be contrary to the public interest,
2. The spirit of the ordinance is observed.

‘The first step in the ZBA’s analysis is to determine whether granting a variance is not
contrary to the public intcrest and 1s consistent with the spirit and intent of the ordinancc,

considered together pursuant to Malachy Glen Associates, Inc. v, ‘Town of Chichester, 155 N.H.

102 (2007) and its progeny. Upon examination, it must be determined whether granting a
variance “would unduly and to a marked degree conflict with the ordinance such that it violates
the ordinance’s basic zoning objectives”. [d. “Mere conflict with the zoning ordinance s not

enough”, Id.

1 DSA has not made & fingl determination as to its final 1ift supplier, Exhibit 4 is provided as a representative
example of the general lift dimensions. The dimensions of the final Tift system may vary slightly; regardless of the
chosen model, the 1ifi dimensions will be shightly smaller than 8.5° by 197, requiring relief from P20 Section
10.11.14.21,
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The purpose of the Portsmouth Zoning Ordinance as set forth in PZO Section 10.121 13
“to promote the health, safcty and the general welfare of Portsmouth and its region in accordance
with the City of Portsmouth Master Plan. .. [by] regulating™

1. The use of lund, buildings and structures for business. industrial. residential and

other purposes — Retail, restaurant and hotel uses are permitted in the CDD5 Zonc. The requested
relief permits higher density construction on the Property, consistent with the general intent of
the district. The railroad is protected to the extent it deems necessary by the recorded restrictive
covenant.

2. The intensity ef land use, including lot sives. building coverage, building height

and bulk, vards and open space — The Property mcets all applicable lot size, coverage, height and

and bulk, yard and open space requircments for the CDS Zone. While technically non-compliant
with the 15-tfoot railroad setback, the intent is effectively met by the B&M building covenant.
The use of parking lifts also allows the Property to meet the C1D3 density and building coverage
requirements by permitting together with spaces in the new garage, adequate parking availability
within the building structure,

3. The design of facilities for vehicular access. circulation, parking and loading —
VYehicular access to the Property is via the adjacent Lot 4, which was granted relief by the ZBA
on April 18, 2017. Adequate parking is provided through the use of lifts and the City garage,
allowing internal parking and maximizing the density of the lot consistent with the intent ol
CD5. Orderly parking and loading will be maintained through the use of a valct-only parking
service,

4, The impacts on propertic
and flooding -- None of these arc ncgatively affected by the requested relief, which provides

s of outdoor lighting, noise, vibration. stormwater runofl

intcrnal parking, thereby limiting the impact of hcadlights and vehicle noise to adjacent
properties. 1t also reduces the need for a large parking area and increases space available for
additional building size, wide sidewalks and landscaping. Relief from the 15-foot raifroad
setback only impacts B&M, which is satisficd with the recorded covenant, and allows the
proposed building to maintain a consistent setback with the City garage and abutting Building 4.

Additionally, Planning Board site review will fully vet these issucs.



Memorandum — Lot/Building 3 Page Sof 8 April 26, 2017
Deer Street Associates

5. The preservation and enhancement of the visual environment — The parking reliet

allows DSA to maintain parking within the building, visually shielding it from the surrounding
properties. Relief [rom the 15-foot railroad sctback maintains consistency with the City parking
garage and Building 4.

6. The preservation of historic districts, and buildings and structurces of historic or
architectura! interest ~ Whilc not in the Historic District, the Property i3 part of the larger Deer
Street redevelopment Project, requiring significant municipal review, including HDC review for
Lots 4 and 5. Thus, the Property has and will continue to have close review by municipal boards
with respect to its overall architectural design in conjunction with the rest of the Project.

7. The protection of natural resources, including groundwater, surface water.

wetlands. wildlile habitat and air quality — The proposal meets all lot coverage and open space
requirements. The variances requested relate to a specific setback and internal parking, which do
not impact natural resources. In fact, the reduced parking area achteved through the usc of lifts
increases the space avatlable for wide sidewalks as well as additional landscaping. Water related
issues will be vetted by TAC and tbe Planning Board in the site review process.

Based upon the forcgoing, none of the variances “in a marked degrec conflict with the
ordinance such that they violate the ordinance’s basic zoning objectives”. Malachy Glen, supra,
which also held:

One way to ascertain whether granting the variance would violate
basic zening objectives is to examine whether it would alter the
essential character of the locality.... . Another approach to
[determine| whether granting the wvariance violates basic zoning
objcctives is to examine whether granting the variance would
threaten the public health, safety or welfare. (emphasis added)

CI?3 is intended to promote higher density, imulii-use development, precisely what is
proposed for the Property. The Property abuts a railroad right of way to the rear and is to be
developed pursuant to an overall development plan with the two adjoining parcels in cooperation
with the City garage project. The proposal is consistent with the surrounding area and general
intent of the CDS zoning district. Parking, including use of the lifts, will not be seen or used by
the general public. Accordingly, granting each variance will neither “alter the essential character

of'the locality,” nor “threaten the public health, safety or welfare”.
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3. Granting the variance will not diminish surrounding property values,

The requested relief allows for the inclusion of parking within the building structure,
thereby limiting impacts to nearby properties duc to headlights ,noise, and use of public parking.
Locating the rear of the building five feet from the property boundary provides consistency of
design with the adjoining Lot 4 and the City parking garage. B&M, the only potentially
impacted party, has agreed to and conveyed a no-building covenant. That conveyance, combined
with the underlying 5-foot CDS setback requirement, is satistactory to B&M and effectively
meets the intent of the PZ0O. In light of these factors, and the redevelopment of the area as a
whole, consistent with the intent of the PZO and Master Plan (compared to the site with Gary’s

Beverage in operation), granting the variances will not diminish surrounding property values.

4. Denial of the variances results in an unnecessary hardship.

a, Snpecial conditions distinguish the property/nroject from others in the area.

‘The CD5 Zone promotes dense build-out of lots and first loor commercial use. When
viewed in light of these requirements, the actual area available for parking on the Property is
quite limited. Thus, reliel is necessary to meet the density requirements while providing
sufficient parking for the Property and the Project. The Property is also subject to a 15-railroad
right of way sctback; however, unlike a typical railroad bound parcel, the Property is bencfifted
by the 10-foot B&M no-building covenant, ‘These conditions cowmbine to create special
conditions.

b. No fair and substantial relationship exists between the general public purposes of
the ordinance and its specific application in this instance,

As noted, the intent of CDS is to promote greater density and build-out of lots. To meet
this intent, while maintaining comphance with the underlying dimensional requirements and
providing an adequate number of parking spaccs, DSA proposes the use of a parking 1ift system
within the butlding. The purpose of the relevant parking regulations — passing over other parking
spaces and providing adequate dimensions — relate to user safety and ease of use (ie.
maintaining proper traffic circulation within the parking arca). Safety and proper traffic

circulation will be maintained via the use of a valet-only service. The proposed building layout
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complics with all coverage, height, open spacc and sctback requirements, with the exception of
the 15-foot railroad setback, the intent of which is to provide adequate distance between
structures and a railroad right of way. The 10-foot no-huilding covenant together with the 5-foot
setback meets this intent and demonstrates that B&M deems itself adequately protected. The
variance also allows Building 3 to maintain a consistent rear vard setback with Building 4 and
the City parking garage. For all of these reasons, here is no fair and substantial relationship
between the general public purposes of these provisions of the PZO and their specific appiication
10 the Property,

c. T'he proposed use is reasonable,

[f the use is permitted, it is deemed reasonable. Vigeant v. Hudson, 151 MN.H. 747 (2005)

The proposed use of the Property for retail, a restaurant and a hotel is permitted and is consistent
with the overall intent of CD5 and the Master Plan to create higher density mixed use
development in the area. As such, and for all of the rcasons stated, this proposed usc is

reasonable,

5. Substantial justicc will be done by granting the variance.

If ““there is no benefit to the public that would outweigh the hardship to the applicant” this
factor is satisfied. Harborside Associates, L.P. v. Parade Residence Tlotel, [L.1..C. 162 N.H. 508

(2011), That s, “any loss to the [applicant] that is not outwceighed by a gain to the general public
is an mnjustice”, Malachy Glen, supra at 109. Granting the variances allows DSA to maintain
the required density and butld-out requircments for the Property and the Project while providing
adequate on-site parking, [t also allows for consistent rear yard setbacks with Lot 4 and the City
parking garage. Denying any of the variances provides no benefit the public. Converscly, denial
deprives DSA the reasonable use and development of the Property. There is simply no benefit to
the public that outweighs the hann to the owner if the requested variances are not granted. Denial

would result in an unreasonable and unconstitutional taking of their rights.
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Y. Conclusion

For all of the reasons stated, DSA respectlully requests that the Portsmouth Zoning Board

of Adjustment grant the submitted variance requests.

Respectfully submitted,

Decr Street Associates

By:  R. lmnothy Phoemx
Kevin M. Baum

KMB/dmw

Encl.

ce: Deer Street Associates
ISA Architects

Geolnsight, Inc,
Steve Leonard, LEED AP
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EXHIBIT
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tg DECLARATION OF RESTRICTIVE COYENANT
o
o KNOWN ALL BY THESE PRESENTS that BOSTON AND MAINE
o

CORPORATION, a corporation duly organized and existing under the laws of the State of
Delaware, with offices at Iron Horse Park, North Billerica, Middlesex County, Massachusetis,
(the *Grantor™), for consideration paid, the receipt of which is hereby acknowledged, being the
fee owner of that certain property located in the City of Portsmouth, County of Rockingham,
State of New Hampshire more particularly described on Exhibit A attached hereto {the “Grantor
Property”), which exhibit is incorporated herein and made a part hereof, hereby grants and
imposcs the following Covenant (as defined below) on said Grantor Property to and for the
benefit of DEER STREET ASSOCIATES, a New Hampshire limited partnership, with a
mailing address of P.O. Box 100, York Harbor, Maine 03911, and all other present and future
owners (collectively, the “Grantee™”) of Lots 1 through 3, inclusive (collectively, the “Lots™)
shown on that certain pian entitled “Consolidation & Subdivision Plan ~ Tax Map 125, Lot 17
& Tax Map 138, Lot 62 - Deer Street Associates ~ Bridge, Deer & Hill Streets -~ City of
Portsmouth, County of Rockingham, State of New Hampshire — Scale 17 = 50° 7 dated July,

2015 and last revised 5/18/16 recorded in the Rockingham County Registry of Deeds as Plan
D-39699, as foliows:

017JAN 18 PH 1200

1. RESTRICTIVE COVENANT. Grantor hereby covenants with Grantee that no
permanent or temporary building(s) used or intended for supporting or sheltering any use or
occupancy or any other structures with a roof or wally {collectively, the “Buildings’™) shall be
built, constructed, kept, or maintained upon the Grantor Property {the “Covenant”). Provided
that the same are not Buildings, Grantor reserves the right to build, construct, keep and maintain
within the Grantor Parcel (for the benefit of its adjacent railroad property) any infrastructure
necessary for the operation and maintenance of a rzilroad transportation cormidor, including but
not limited to tracks, transportation signage, switches, and signals along with their respective
controller equipment, together with such other non-Building infrastructure that may be necessary

if the Gruntor Property is used for non-railroad purposcs, including roadways, lighting and
utilities.

ROCKINGHAM COUNTY
REGISTRY OF DEEDS

2. COVENANTS RUNNING WITH THE LAND. The terms and provisions and
burdens and benefits of this Declaration of Restrictive Covenant shall run with the land and title
to the Grantor Property and the Lots. This Declaration of Restrictive Covenant shall be binding
upon and inure to the benefit of the owners thereof and their respective successors, legal
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representatives, and assipns. 'The Grantor Property and the Lots shall be held, conveyed,
transferred, assigned, sold, encumbered, leased, licensed, occupied and used subject to and with
the benefit of this Declaration of Restrictive Covenant. Each grantee, transfcree, assignee,
lessee, sublessee, licensee or cccupant of all or any portion of the Grantor Property and the Lots,
together with their respective heirs, successory, assigns and mortgagees, shall be deemed by their
acceptance of a deed, lease or other instrument conveying, transferring, assigning, leasing,
licensing, encumbering or creating any interest in any portion of the Grantor Property and the
Lots, or by their occupation of any portion of the Grantor Property and the Lots, to have
covenanted and agreed to fully and timely observe, comply with and be bound by the terms and
conditions of this Declaration of Restrictive Covenant, Every person or entity who owns,
oceupies or acquires any right, title, estate or interest in or to any portion of the Grantor Property
and the Lots shall be conclusively deemed to have consented and agreed to every limitation,
restniction, right, license, easement, reservation, condition and covenant contained hercin,
whether or not any reference hereto is contained in the instrument by which such person or entity
acquired an interest in such portion of the Grantor Property and the Lots,

3. TERM. The Cevenant granted hereunder is granted in perpetuity,

4, HEADINGS. Headings are for the convenience of reterence only and shall not
affect meanings or interpretations of this Declaration of Restrictive Covenunt,

s.  FURTHER ASSURANCES. The parties hereto agree to take all necessary
actions to effectuate the provisions of this Declaration of Restrictive Covenant.

6, CONSTRUCTION AND INTERPRETATION OF AGREEMENT,. This
Declaration of Restrictive Covenant shall be governed by and constrized under the laws of the
State of New Hampshire. Any action brought to enforce or interprct this Declarution of
Restrictive Covenant shall be brought in the court of appropriate jurisdiction in New Hampshire.
Should any provision of this Agreement require judicial interpretation, it is agreed that the court
interpreting or considering same shall not apply the presumption that the terms hereof shall be
more strictly construed against a party by reason of the rule or conclusion that a document should
be construed more strictly against the party who itself or through its agent prepared the same. 1t
is agreed and stipulated that all parties hereto have equally participated in the preparation of this
Declaration of Restrictive Covenant and that legal counsel was consulted by each party before
the execution of this Declaration of Restrictive Covenant.

7. SEVERABILITY. If any term or provision of this Declaration of Restrictive
Covenant or the application thereof to any persons or circumstances shall, to any extent, be
invalid or unenforceable, the remainder of this Declaration of Restrictive Covenant or the
application of such term or provision to persons or circumstances other than those as to which it
is held invalid or unenforccable shall not be affected thereby, and each other term and provision
of this Declaration of Restrictive Covenant shall be valid and enforced to the fullest extent
permitted by law.

8. ENTIRE AGREEMENT. AMENDMENTS: CANCELLATION, This
Dectaration of Restrictive Covenant embodies the cntire agreement and understanding of the
parties relating to the subject matter hercof and supersedes all prior representations, agreements,
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and understandings, oral or written, relating to such subject matter. No amendments or
modifications of this Declaration of Restrictive Covenant shall be effective without the prior
written agrecment of Grantor and Grantee and this Declaration of Restrictive Covenant may be
cancelled or terminated only by the execution and recordation of a written instrument signed by
Grantee and recorded in the Rockingham County Registry of Deeds.

IN WITNESS WHEREOY, the said BOSTON AND MAINE CORPORATION has
caused this release deed to be executed in its name and its corporate seal to be hereto affixed
by David A. Fink, its President, thereunto duly authorized this /& ™" day of January, 2017.

GRANTOR:
BOSTON AND MAINE CORPORATION

a\!*"ﬂhm
A eRPORAY .,
. P o Wit ra
- By: O/q% _-." ?’..". "nﬁ.:’" .
itnes David A. Fink, President F4 7 L Y
. 3
2y &) =

COMMONWEALTH OF MASSACHUSETTS 805w O

Middiesex, ss, » |Qﬂ|ﬂfl; 1 , 2017

On this Tha day of January, 2017, before me, the undersigned notary public, personally
appeared David A. Tink, President as aforesaid, proved to me through satisfactory evidence of
identification, which was personal knowledge, to be the person whose name is signed on the
preceding or attached document, and acknowledged to me that he signed it veluntarily for its

stated purpose.
N;tary Pubiii:g

L. . RYOLLLLE T »
My Commission Expires: \qg;tp. 3. Hi rgfa,,

PR
3!13\“‘\\

."stn-n.

T

o
U
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EXHIBIT A

GRANTOR PROPERTY
PORTSMOUTH, NEW HAMPSHIRE

Beginning at 2 point on the sountheasterly sideline of an existing railroad corridor and land of the
Boston and Muaine Corporation at the division line between Lots 3 and 4 as shown on
“Consclidation and Subdivision Plan, Deer Street Associates, July 2015”7 recorded at the
Rockingham County Registry of Deeds as Plan D-39699; thence nunning § 43°06'02" W a
distance of 595.80 feet along Lots 3, 2, and 1 and the southeasterly sideline of an existing
railroad cormidor to a point at land now or formerly of Peter Happny; thence tuming and running
across land of said Boston and Maine Corporation the following courses: N 46°09'30" W a
distance of 10.00 feet to a point; thence N 43°06'02" E & distance of 656.10 feet to a point;
thenee N 30°51'54" E a distance of 55.61 feet to a point; thence N 31°17'20" E 2 distance of
4014 feet to a point; thence N 43°06'02" E a distance of 147.46 feel to a point; thence N
31°26'32" E a distance of 17.92 feet to a point; thence N 43%07'25" I a distance of 48,84 feet to a
point at the westerly sideline of Maplewood Avenue; thence turning and ninning along
Maplewood Avenue along a curve turming to the right with an arc length of 10.03 feet, a radius
of 486.00 feet, a delta angle 01 01°10'56" to a point at the northeast comer of Lot 5 as shown on
said Consolidotion and Subdivision Plan; thence turning and running along {and of said Boston
and Maine Corporation and Lots 5 and 4 of said plan the following courses: § 43°07'25" W a
distanee of 47.08 feet to a point; S 31°26'32" W a distance of 17.92 feet to a point; thence S
43°06'02" W a distance of 147.45 feet to a point; thence S 31°1720" W a distance of 39.07 feet
to 8 point; thence § 30°51'54" W a distance of 56,64 feet to a point; thence S 43°06'02" W a
distance of 61.50 feet which is the point of beginning, having an area of 9,657 square feet, more
o less.
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CITY OF PORTSMOUTH
[ Zoning Board of Adjustment Application
. Department Use Oty Date
Assessor Plan # _ Lot # Fee
Zone Lod area By

Fill in betow by printing in ink or typing / Compilete al) Bianks or indicate "N/A" if not applicable

Applicant Deer Sireet Associates Owner of Record SaTMe

Applicent Street Address P-O. Box 100 Owner Street Address

Applicant City / State / Zip YOrk Harbor, ME 03811 guner ity / State / Zip

Applicant phone{207 y_ 363-3540 Owner phone ¢ )
.mait /0 tphoenix@hpgriaw.com

Applicant e

Location (street address) of proposed work: =OVBUilding 3, 165 Deer Street

Existing use: Retail (former Gary's Beverage)

Undersigned hereby requests:
Aricle and Segtion

[1 Appeal from an Administrative Decision
See Article 2, Section 10,234.30

O special Exception
See Aricle 2, Section 10.232.20

X variance Article 10, § 10.516.20; §10.11.14.21;
See Article 2, Section 10.233.20

O Other §10.1114.32(a)

See Article 2, Section 10.233.20

To permit the following:
Constritction of a 5-story mixed use building with associated internal parking on the Property.

The undersigned aifeges that the required conditions exist for granting of this request according to the terms of the 2ening
Ordinance as demonsirated in the attached submitlals.

Only complete applications will be accepted by the deadfine date. A complete application shall consist of. a completely
filied out application with original signatures, the application fee, and 12 packets of required plans and any supporing
docurnenis or photos. Incomnpiete applications will not be accepted. Applications received afler the deadiine will be
scheduled for the following month. The owner or histher representative is required to attend the Public Hearing for the
above appeal.

MM% %QWW Y. 2(- (7

Signature of Owner Date

Piease PRINT name here M A % ?aq s
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Applicant's Respongsibilities

1. Al applications for Varances and Special Exceptions must be submilled to the Planning Departmeni pricr to the pubiished
deadline. In the case of Appeals from an Administrative Decision, the appeal shall be filed no dater than 30 days from the date of
ihe action which i being appealad.

2. A Building Fermit application must also be fllad for the project for which zoning relief is being scught. The Building Permit

application cen be submitted with the Board of Adjustment application or filed prior. The Planning Depertment may waive lhis
requirement when the application is for @ subslandard lot for subdivision purpoges and no other zoning relief is required,

3. An applicant shall be ene of the following: a) the owner of record of the property, or b) the halder of a valid purchase and sales
agreemenl for the purchase of the subject property, or c) the hoider of a valid oplion for the purchase of the subject property,

4. Al applications shall include a written statement explaining how the request complies with the requirements of the Zoning
Ordinance as provided in Aricle 2 {see Section 10.234.30 for Administrative Appeals, Section 10.233.20 for Variances, Sedion
10.232.20 for Special Exceptions),

5. itis the obligatien of the applicant 1o submit adequate plans and exhibits in accordance with the terms of the Zoning Ondinence for
alf applications for Administrative Appeals, Variences, Special Exceptions, and Equitable Yvaivers.

£, One (1) orginal copy of & completed and signed "Boerd of Adjustment Application Check-Llst” shall accompany ai applications.

7. For applications requesting dimensional relief, the minimum requirements for adequate pians shall Include the following:

! 0 Site Plan(s) showing existing and proposed conditions | 0 Scale of ali drawings and plans (the scale is the ratio of the
including: drawing's size relalive to the aclual size)
- Front, side and rear setback / yard dimensions (his | o Labeled photo{s} of existing conditions
is the distance from a structure to the ol lina) a Building plans and elevaiions of any groposed struciures or
- Lot dimerisions additions
- Abutiing atreat(s) and sirest names o interdor floor ptans for any renovations or expansion to
- Driveways / accessways existing struclures
- Dimensions (size and height) of structures
- Dimensions and localion of parking spaces

B. For applications requesting relief from land use reguirsments, the minimum requirements for adequate plans shall include the
foliowing:

.o__ tabeled pholofs) of existing conditions

o Site Plan shawing dimensions and location of parking spaces Including the scale (the scale is the ratio of the drawing's size relilive !

t0 the actual size}
Interior floar plans andfor exterior site plans showing the location of the proposed use{s) |

]

9, Plans should be 8 1" x 11" in slze, 11" x 17" plans may be used only if the plan would otherwise be unrcadable.

10. The Planning Department is authorized by the Boeard of Adjusiment {o refuss applicalions which do not meet these minimum
raquirements. The Ptanning Department may also require additional information and/or exhibits as needed to illustrale the scope of
the project. Public Hearings shall not be scheduled, advertised or held until such time as the minimum requirements for adequate
plang have been submitted. The Board may postpone any application requiring more inforrmation prior to any action heing taken.

11. The applicart shall submit one {1) original and aleven {11) copies of the application and any plans, exhibits, and supparing
documents.

12, The applicant shall provide alectronic files in Fortable Docurnent Format (POF) of all submittals.

| have read the abova list of regponsitilities, have provided all required information, and such information is current, accurale, and

comple st of my knowledge,
Kg f e, D,é’ M%er ¢-21-z003

Q (Applicanl's Signature, date)
The Applicant is entCUraged te consider the fallowing when completing the application:

a Provide neat and clear plans

o Use of cokor or highlights is encouraged in order to identify pertinent areas on plans

o Applicants are encouraged o revisw the application with 2 member of the Planning Blepartment staff prior to submittal

a Al appllcants are encouraged to discuss the project with impacied neighbors
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