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APPLICATION OF THE DAVENPORT INN, LLC 

70 Court Street, Portsmouth, NH 

Map 116, Lot 49 

 

APPLICANT’S NARRATIVE 

 

 

I. THE PROPERTY: 

 

 

 The applicant, The Davenport Inn, LLC, acquired the Nathaniel Treadwell House 

located 70 Court Street after receiving a variance last year to convert the property into an 

inn.  All necessary approvals from the Planning Board and the Historic District were 

obtained for that purpose.  A copy of this Board’s decision in February of 2022 is 

submitted herewith.  As the Board may recall, the applicant received approval to convert 

the existing building to an inn, with eight units and an onsite caretaker’s residence. 

 

Renovations, upgrades and improvements to the property have been proceeding 

since February of last year and the inn is slated to open to the public on or about 

September 1. 

 

During the course of the renovations, the applicant determined that it was 

necessary and desirable to replace the existing condenser unit on the east side of the 

building, as shown on the existing conditions plan submitted herewith, with a bank of 

newer, more efficient mini-split condenser units in the similar location.  HDC approval 

for six units was obtained in March of this year, and a copy of the approval is submitted 

herewith. 

 

After receiving the administrative approval from the HDC for the new 

condensers, which are within the general site of the prior condenser, the applicant’s 

installer informed it  that a seventh unit would be necessary to properly service the 

building, and the applicant submitted again to the HDC for an administrative approval 

therefor in June.  It was then, subsequent to the installation of the units, the applicant was 

informed that they resided within the side yard setback and a variance would be 

necessary for the seventh unit.  As the property is in the CD4-L1 District, the side yard 

minimum is 5 feet.  However, in consultation with Planning Department staff, it was 

determined that relief from the 10 foot setback required under Section 10.515.14 should 

be requested. 

 

Section 10.515.14 specifically contemplates siting mechanical units within 

setbacks.    The neighboring law office has its own condenser units within ten feet of this 

line as well.  There is no realistic use the corridor between the two buildings, which is 12 

feet wide in total, could be put to beyond housing mechanical units in this location.   



Compliance with the ten foot requirement would require relocated the units to the rear of 

the building where they would be visible and unsightly to patrons visiting a historic inn. 

 

The applicant is seeking variance relief for all seven units.  Because the first six 

units were installed in reliance on the HDC approval in March, the applicant is 

alternatively seeking an equitable waiver for those units in the event the variance is 

denied. 

 

As the Board is aware from last year’s application, the Treadwell House has a 

most colorful history.  Originally built in 1758 by the late Charles and Mary Treadwell, it 

has at various times served as an inn or rooming house, originally at the corner of Fleet 

and State Streets.  It operated as The Davenport Inn for a number of years. It then served 

as Governor Bradstreet Gilman’s headquarters during the War of 1812.  It was an inn 

used primarily by attorneys practicing at the Portsmouth Courthouse during the mid 

1800’s.  It was the home of the Portsmouth YWCA during the mid-twentieth century.  

Faced with its demolition to make way for what is now the TD Bank on State Street, it 

was saved and painstakingly moved to its current location in the 1950s.   

 

The property boasts several significant and unique architectural features.  Features 

such as moldings, stairwells, spindles, and pendants that in other historic buildings have 

been lost forever due to significant fires in Portsmouth’s history, neighborhood 

destruction of the 70’s, and today’s development are present on this property. The 

applicant has painstakingly restored and renovated the property at enormous expense to 

facilitate its next life as an inn of the highest quality for visitors to Portsmouth.  The 

inclusion of modern, efficient HVAC systems is necessary for today’s travelers. 

 

 

II. THE VARIANCE: 

 

 

 The Applicant believes all criteria necessary to grant the requested variance is 

met. 

 

 Granting the requested variances will not be contrary to the spirit and intent 

of the ordinance nor will it be contrary to the public interest.   The “public interest” 

and “spirit and intent” requirements are considered together pursuant to Malachy Glen 

Associates v. Chichester, 152 NH 102 (2007).  The test for whether or not granting a 

variance would be contrary to the public interest or contrary to the spirit and intent of the 

ordinance is whether or not the variance being granted would substantially alter the 

characteristics of the neighborhood or threaten the health, safety and welfare of the 

public.   

 

 The essential characteristics of the neighborhood would not be altered by this 

variance.  There is a varied mixture of municipal, commercial and residential 

development in the immediate vicinity, including single and multi-family dwellings, The 



Hotel Portsmouth (formerly the Sise Inn), other inns, public housing, retail, law offices, 

the Middle School, fire station, business and professional offices.  

 

 The corridor between the buildings has been the site for HVAC units servicing 

each for several years and is not suitable space for any other significant use.  Were the 

variance to be granted, there would be no change in the essential characteristics of the 

neighborhood, nor would any public health, safety or welfare be threatened.  The siting 

and configuration of the units on the applicant’s property has been approved by the HDC, 

further assuring the public interest is maintained.    

 

  

 Substantial justice would be done by granting the variance.  Whether or not 

substantial justice will be done by granting a variance requires the Board to conduct a 

balancing test.  If the hardship upon the owner/applicant outweighs any benefit to the 

general public in denying the variance, then substantial justice would be done by granting 

the variance.  It is substantially just to allow a property owner the reasonable use of his or 

her property.    

 

In this case, there is no benefit to the public in denying the variance that is not 

grossly outweighed by the hardship upon the owner.  The corridor between the buildings 

has been the site for HVAC units servicing each for several years and is not suitable 

space for any other significant use.   The siting and configuration of the first six units on 

the applicant’s property has been approved by the HDC, further assuring the public 

interest is maintained.   There is no other reasonable location for the units on the 

property. 

 

 

 There are special conditions associated with the property which prevent the 

proper enjoyment of the property under the strict terms of the zoning ordinance 

and thus constitute unnecessary hardship.      The property boasts a unique history and 

architecture that render it particularly well suited for a place of public accommodation, as 

it was for decades.  The proposed inn will assure that this part of historic Portsmouth will 

be preserved for visitors and the public to experience and enjoy.  The 12 foot corridor 

between buildings is not suitable for any significant use beyond what is proposed here. 

 

 The use is a reasonable use.  The use of this property as an inn has been 

approved by this Board.  Amenities such as safe and efficient HVAC systems are 

expected by modern travelers and are a reasonable use of the affected portion of the 

property. 

 

 

  There is no fair and substantial relationship between the purpose of the 

ordinance as it is applied to this particular property.    Rigid application of the side 

yard setback in this instance would do nothing to promote purposes of the ordinance as 

the location has been the site of mechanical units servicing both buildings for many years 

and the area is not useful for any other significant purpose. 



 

 Accordingly, the proposed use requested here would not in any way frustrate the 

purpose of the ordinance and there is no fair and substantial relationship between the 

purpose of the ordinance and its application to this property. 

 

 

III.  THE EQUITABLE WAIVER 

 

As noted above, the applicant installed the first six units after receiving HDC  

administrative approval therefor in March of this year.  It was only when the applicant 

sought administrative approval for the seventh unit from the HDC was the applicant 

informed that the side yard setback variance was necessary. 

 

 Accordingly, should the variance be denied for any reason, the applicant is 

alternatively seeking an equitable waiver of the setback requirement for the first six units 

that were installed in reliance on the original HDC approval. 

 

 This Board is authorized to grant an equitable waiver of dimensional requirements 

pursuant to RSA 674:33-a.  The applicant maintains all the criteria imposed by the statute 

apply to this matter. 

 

a)  The setback violation was not noticed or discovered by the owner or city staff 

until after the six units were installed.  RSA 674:33-a, I (a); 

 

b) The violation is not the result of ignorance, failure to inquire, obfuscation, 

misrepresentation, or bad faith on the part of the applicant, but is instead the 

result of an error in ordinance interpretation or applicability by the municipal 

official in issuing the permit for the six units.  RSA 674:33-a, I (b); 

 

c) The setback violation does not constitute a public or private nuisance, nor 

diminish values of surrounding properties nor interfere with or adversely 

affect any present or permissible future use of such properties.  RSA 674:33-a, 

I (c); 

 

d) Due to the degree of past construction and investment made in reliance on the 

HDC approval, the cost of correction far outweighs any public benefit to be 

gained, such that it would be inequitable to require the setback to be corrected.  

RSA 674:33-a, I (d). 

 

  

IV. Conclusion. 

 

 For the foregoing reasons, the applicant respectfully requests the Board grant the 

variance as requested and advertised.  In the event the variance is denied for any reason, 

the applicant alternatively requests an equitable waiver as to the first six units installed in 

reliance on the HDC’s March 2023 approval. 



 

       

      Respectfully submitted, 

 

 

 

Dated:   September 6, 2023  By: Christopher P. Mulligan 
      Christopher P. Mulligan, Esquire 

 

 

 

 

 







CITY OF PORTSMOUTH 
Planning Department

1 Junkins Avenue
Portsmouth, New

Hampshire 03801 
(603) 610-7216 

HISTORIC DISTRICT COMMISSION
March 8, 2023

Davenport Inn, LLC
266 Middle Street
Portsmouth, NH 03801

RE: Administrative Approval for property located at 70 Court Street (LUHD-567)

Dear Owner:

The Historic District Commission, at its regularly scheduled meeting of Wednesday, March
01, 2023, considered your request for administrative approval for the installation of HVAC
equipment (6) condensers.  As a result of said consideration, the Commission voted to
grant the Administrative Approval with the following stipulations: 

1. The six proposed units shall be placed horizontally behind the second window from Court
Street, toward the rear of the building.
2. Landscaping shall be added in front of the frist unit.

The minutes and audio recording of this meeting are available by contacting the Planning
Department.

Very truly yours,

Nicholas J. Cracknell, AICP, Principal Planner
for Jonathan Wyckoff, Chairman of the Historic District Commission

cc:

Sarah Hourihane, Applicant



70 COURT STREET
THE DAVENPORT

JULY 2023

VIEW FROM COURT STREETVIEW FROM COURT STREET

EXISTING 

6 NEW CONDENSERS WERE 
PREVIOUSLY APPROVED TO BE 
LOCATED IN LOCATION OF
EXISTING CONDENSER. 
WE ARE REQUESTING APPROVAL 
FOR A 7TH CONDENSER THAT 
WOULD GO IN LINE WITH THE WOULD GO IN LINE WITH THE 
OTHERS AGAINST THE BUILDING. 
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