


STATEMENT OF AUTHORIZATION  

The undersigned, Mark McNabb, Manager of One Market Square, LLC, a New Hampshire 

limited liability company (the "Company"), owner of property located on High Street (Tax Map 

117, Lot 15) and at 1 Congress Street (Tax Map 117, Lot 14) in Portsmouth, NH, does hereby 

authorize Francis X. Bruton, III, Esquire, or any other attorney with the law firm of Bruton & 

Berube, PLLC, to prepare, sign and file any and all applications and supporting materials with the 

City of Portsmouth land use boards and departments, including, but not limited to, the Zoning 

Board of Adjustment and/or Planning Board, and does further authorize Francis X. Bruton, III, 

and any other attorney associated with the firm of Bruton & Berube, PLLC, to represent the 

Company's interests before the said land use boards with regard to the proposed project by One 

Market Square, LLC on the property located at on High Street and at 1 Congress Street in 

Portsmouth, NH. 

 

 

     One Market Square, LLC 

 

          By:         

      Mark McNabb, Manager 
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ONE MARKET SQUARE, LLC  

APPLICATION FOR VARIANCES 

 

I. INTRODUCTION 

 

The property subject to this application is located at High Street in Portsmouth, New 

Hampshire and is depicted on the Portsmouth City Tax Maps as Map 117, Lot 15 (hereinafter “Lot 

15”). Lot 15 is located in the CD4 District, and is also within the Historic District and Downtown 

Overlay Districts.  Lot 15 is owned by the Applicant and contains an asphalt parking lot.  

 

The Applicant is also the owner of the parcel located at 1 Congress Street, depicted on the 

Tax Maps as Map 117, Lot 14 (hereinafter “Lot 14”).  Lot 14 is located in the CD5 District, and 

also within the Historic District and Downtown Overlay District. Lot 14 contains an existing 

building with unique historic features that are to be preserved by the Applicant. 

 

The project will involve the merger of Lot 14 and Lot 15, the renovation of a portion of 

the existing historic structures located on Lot 14 and the new construction of an addition to the 

historic structures on Lot 14 and a new connected building in the parking lot of Lot 15. The 

renovations will involve updating the portions of the building to comply with Americans with 

Disabilities Act (hereinafter the “ADA”) and International Building Codes requiring two means of 

egress per floor.  The renovated portion of the historic structures of Lot 14 will be comprised of 

approximately 3,820 sq. ft. of the existing footprint, while the new construction on the merged lot 

will be comprised of 8,720 sq. ft. of footprint upon Lot 14 and Lot 15.  The proposed project is 

represented and depicted by the attached plans by ARCove, LLC (hereinafter “ARCove Plans”) 

and Ambit Engineering, Inc. (hereinafter “Ambit Plans”). The project will also provide for one 

level of subgrade parking.  The entire project will be comprised of commercial uses.  The new 

structure will abut Haven Court, also owned by the Applicant, which itself will be upgraded in 

order to benefit access for the general public and easement rights to an abutting property. 

 

Pursuant to Map 10.5A21B (hereinafter the “Height Map”) within the Portsmouth Zoning 

Ordinance, Lot 15 is subject to a height restriction of 2-3 stories with a concurrent height limitation 

of 40’ (this designation represents a “green” designation on the Height Map).  However, Lot 14 is 

subject to a height restriction of 2-3 (4th short) stories with a concurrent height limitation of 45’ 

(this designation represents an “orange” designation on the Height Map).  As depicted on the 

Height Map the parcels directly adjacent to Lot 15, along High Street, are designated as “orange,” 

and thus subject to a height restriction of 2-3 (4th short) with a concurrent height limitation of 45’.   

 

As set forth hereinabove, the Applicant proposes the construction of an addition to the 

retained portion of the existing historic structures on Lot 14 and a new connected building on Lot 

15 in a manner that provides for a uniform height between the buildings in order to construct an 

elevator and stair towers required to meet Americans with Disabilities Act and International 

Building Code. As depicted on the ARCove Plans, the proposed structure would be permitted to 

have 104’ 2” of building length with a short 4th story, all located on Lot 14.  That portion of the 

building length that is restricted to 3 stories, all located on Lot 15, is 68’ 7”. Thus, the Applicant 

requests a variance to the Height Map to provide that Lot 15 be considered “orange,” thus 

permitting the structure on Lot 15 to contain a “4th short” floor, with the concurrent height 

restriction of 45’. 
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Lot 15 previously contained a structure that had a 4th short story, with a height that was 

approximately the same as the existing historic buildings located on Lot 14.  The structure was 

known as the Dolphin Hotel built in approximately 1895 (see photos of the hotel in the ARCove 

Plans).  The Dolphin Hotel was destroyed by fire in 1969, resulting in the creation of the existing 

asphalt parking lot.  The Applicant thus seeks to recreate a structure that is similar to the historic 

structure as to number of stories that had existed previously on the same sight for approximately 

94 years. 

 

Lot 15 itself is unique as it is located directly adjacent to a lot not subject to the zoning 

ordinance, containing the City parking garage.  Additionally, the Lot is unique given its location 

down High Street, which generally serves more as a secondary entranceway to the City Garage 

than an actively used downtown main street.  Furthermore, it is strange that Lot 15 is the only lot 

in that immediate area subject to CD4 District when all abutting properties are in the CD5 District. 

  

 

II. REQUEST OF THE APPLICANT FOR VARIANCES 

 

For the purposes set forth herein, the Applicant is requesting the following variance: 

 

1. Relief from Map 10.5A21B (the “Height Map”) within the Portsmouth Zoning Ordinance 

to permit a 3 story (4th short) building with a concurrent height restriction of 45’  

 

Rationale for Request:  This parcel is adjacent to Lot 14, which is to be merged with Lot 

15. The Height Map permits structures on Lot 14 to be 3 stories (4th short) and concurrently 

45’ in height.  Essentially, the variance will permit an additional half story in the form of a 

4th short story, as 3 stories are permitted already on Lot 15.  The Applicant seeks the 

variance in order to create uniformity as to height with the proposed addition located on 

Lot 14, particularly in light of the proposed location of the structure adjacent to the City 

parking garage and to meet Americans With Disabilities access for an elevator and two 

new stair towers for a means of egress. 
 

III. VARIANCE CRITERIA 

 

New Hampshire RSA 674:33, I (a)(2) and Section 10.233 of the Portsmouth Zoning 

Ordinance set forth five criteria upon which variances may be granted. The application of these 

criteria to the Applicant's proposal is discussed hereafter. 

 

A. Granting the variances will not be contrary to the public interest. 

 

To be contrary to the public interest or injurious to public rights, the variances must unduly 

and in a marked degree conflict with the basic zoning objectives of the ordinance. See Chester Rod 

& Gun Club, 152 N.H. at 581. In making the determination, the Board should determine whether 

the variance would “alter the essential character of the locality or threaten public health, safety or 

welfare.” 

 

Section 10.121 of the Portsmouth Zoning Ordinance states that, “[t]he purpose of this 

Ordinance is to promote the health, safety and general welfare of Portsmouth and its region in 

accordance with the City of Portsmouth Master Plan.  
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The request is essential for a short 4th story in order for the new constructions to be uniform 

as to stories and height to that on Lot 14, with is permitted to contain a short 4th story.  Granting 

the variance would result in a building that is similar to the height of adjacent structures along 

Congress Street and High Street while remaining consistent with the massing of adjacent 

structures, as depicted on the ARCove Plans. In addition, in terms of a historical perspective, the 

proposed stories and height will be similar as to those of the historic Dolphin Hotel, a structure 

that existed on the sight for approximately 95 years.  In light of the foregoing, it is respectfully 

submitted that the grant of the variance (a 4th short story) will not alter the essential character of 

the High Street and Congress Street.  Given the above, there is no negative aspect of the request 

that could threaten public health, safety or welfare. 

 

B. The spirit of the ordinance is observed. 

 

When considering whether the granting of the variances will observe the spirit of the 

ordinance, the New Hampshire Supreme Court has indicated this review is substantially related, 

and similar to the review regarding public interest. See Harborside Associates, L.P. v. Parade 

Resident Hotel, LLC, 162 NH 508, 514 (2011). Thus, the Applicant submits that the rationale set 

forth above regarding “public interest” is equally applicable to the Board’s review as to whether 

the spirit of the ordinance is observed with the grant of the variance.  

 

C. The granting of the requested relief will do substantial justice. 

 

In Malachy Glen Associates v. Town of Chester, 155 N.H. 102, 109 (2002), the New 

Hampshire Supreme Court held that, “the only guiding rule [in determining whether the 

requirement for substantial justice is satisfied] is that any loss to the individual that is not 

outweighed by a gain to the general public is an injustice.” The Court also noted that it would look 

at whether a proposed development was consistent with the area's present use.  In this instance, the 

grant of the variance would result in substantial justice as that would allow the proposed addition 

to be uniform in stories and height. Additionally, there is no negative aspect that the public will 

suffer. Thus, denial of the variances would result in a loss to the Applicant that is not outweighed 

by any gain to the general public. As such, granting of the requested relief would result in 

substantial justice. 

 

 D. Granting the variance will not result in the diminution on value of the 

surrounding properties. 

 

It is respectfully submitted that all of the surrounding properties have a value associated 

with them which is premised upon the existence of the existing buildings and uses located upon 

the Applicant’s property.  In this instance, it is believed, and therefore averred, that the aesthetic 

and historic additions and upgrades of the property and considering the existing uses of the 

property, will not result in a diminution of surrounding property values.  Currently, on Lot 14, 

there are structures built, on a piece-by-piece basis, with an inconsistent design.  The proposed 

structure will represent an upgraded and uniform design on Lots 14 and 15, which will require 

historic review by the Historic District Commission. 
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E. Literal enforcement of the provisions of the Ordinance would result in an 

unnecessary hardship. 

 

An unnecessary hardship exists when, owing to special conditions of the property that 

distinguish it from other property, no fair and substantial relationship exists between the public 

purposes of the ordinance provisions and the specific application of those provisions to the 

property and the proposed use is a reasonable one. (Section 10.233.31 of Zoning Ordinance). 

 

As set forth with the Introduction, Lot 15 is distinguished from other properties in the area 

as it is located directly adjacent to the City parking garage. Additionally, Lot 15 is unique given 

its location down High Street, which generally serves more as a secondary entranceway to the city 

garage than an actively used downtown main street.  In addition, in terms of a historical 

perspective, the parcel was the site of the Dolphin Hotel, which contained a 4th short story, a 

structure that existed on the sight for approximately 95 years.  The historical photos of the Dolphin 

Hotel appear to suggest that the hotel had a height that exceeds the request made herein. 

 

The proposed structure will not pose a conflict with the public purpose of the ordinance as 

the additional structure will be consistent with the historical massing of a previous structure on the 

parcel and consistent with adjacent structures containing a short 4th story along High Street and 

Congress Street. In addition, the structure will present an updated and uniform design for this 

location, providing a sense of symmetry and congruent design of the integrated building from 

Congress Street and up to Haven Court to the general public.  The designs reflect a massing that 

is consistent with the overall goals of the zoning ordinance in the specific area.  The Applicant 

respectfully submits, for all of the reasons set forth herein, the denial of the requested variance 

would result in an unnecessary hardship to the Applicant.   

     

For the specific reasons set forth above, the Applicant respectfully submits that the uses 

proposed are reasonable. 

 

IV. CONCLUSION 

 

For all of the reasons set forth above One Market Square, LLC respectfully requests that 

the relief requested herein be granted.  
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COVER
ONE MARKET SQUAREA0.0

RENOVATION & ADDITIONS
ONE MARKET SQUARE

1 CONGRESS STREET
ONE MARKET SQUARE, LLC

HISTORIC DISTRICT COMMISSION 
WORK SESSION 1

DRAWING INDEX

A0.1 CONTEXT MAP
A0.2 EXISTING BUILDING PHOTOS
A0.3 CONTEXT PHOTOS
A0.4 HISTORIC CONTEXT
A0.5 HISTORIC CONTEXT
A1.0 SITE PLAN, EXISTING
A1.1 SITE PLAN, PROPOSED
A2.1 MASSING STREET SECTIONS
A2.2 MASSING STREET SECTIONS

PROJECT NARRATIVE

REHABILITATION AND ADAPTIVE REUSE OF FOCAL 
EXISTING HISTORIC STRUCTURES ON LOT 15, WITH A 
NEW ADJACENT STRUCTURE ON LOT 14 (CURRENTLY 
A SURFACE PARKING LOT, AND PRIOR TO 1969 THE 
LOCATION OF A 3-1/2 STORY C. 1895 HOTEL).

ONE LEVEL OF BELOW GRADE PARKING IS 
PROPOSED. 

HAVEN COURT, A PRIVATE EASEMENT RIGHT OF WAY 
IS PROPOSED TO BE SIGNIFICANTLY IMPROVED AND 
REGRADED PROVIDING PUBLIC ACCESS CONNECTING 
MARKET STREET TO FLEET STREET. THIS WOULD BE 
AN INTEGRAL LINK BETWEEN THE MCINTYRE'S PUBLIC 
SPACES, THROUGH COMMERCIAL ALLEY, LADD 
STREET AND HAVEN COURT TO A SMALL COURTYARD 
ON FLEET STREET. LANDSCAPING, PAVERS, SITE 
AMENITIES AND OUTDOOR LIGHTING WOULD BE 
PROVIDED TO MAKE THIS SPACE A WELCOMING 
BENEFIT TO THE COMMUNITY.

A LOT MERGER WILL BE PURSUED TO COMBINE LOTS 
14 & 15 INTO ONE SINGLE LOT, WITH A VARIANCE FOR 
UNIFORM APPLICATION OF LOT 14 HEIGHT AND 
STORIES FOR THE WHOLE MERGED LOT. 

EXISTING FOCAL BUILDINGS ON CONGRESS AND HIGH 
STREETS WILL BE REPAIRED, RESTORED AND 
BROUGHT UP TO CURRENT BUILDING AND LIFE 
SAFETY CODES.THE SMALLER WOODEN SHED 
ADDITIONS TO THE REAR OF THESE BUILDINGS WILL 
BE REPLACED WITH NEW CONSTRUCTION.
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FLEET STREET AT HAVEN COURT

LADD STREET

HAVEN COURT
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HISTORIC CONTEXT
ONE MARKET SQUAREA0.5

The Jarvis Bock, originally known as the Fay Block, is at the northwest corner of Congress and High Streets.  This 
block consists of several connected buildings and housed a wide variety of businesses over the years including 
banks, insurers, printers, clothing, dentist, bakery/sweets, restaurant, photographers, and toys, with some 
residences above. The Roman Catholic Church held its first religious service in Portsmouth in the wooden building, 
which was torn down in 1890.
1 Congress Street  - The current three story brick and brownstone building was constructed in 1892 for National 
Mechanic and Traders Bank.  It was designed by Portsmouth architect William Ashe in a Richardsonian 
Romanesque style. Unique gabled dormers, and one of the earliest skylights in Portsmouth adorn the mansard 
roof.  Brownstone lintels, cornice & frieze band, and terracotta rosettes, a pressed metal classical roof curb (partially 
covered with contemporary flashing). The storefront corner was significantly altered in the mid 20th century. The 
current building replaced a late 18th century three-story wood hip-roofed structure, along a much taller brick parti 
wall, suggesting a taller previous structure. 
3-5 Congress Street - A stucco Italianate structure constructed in 1860, the first and second floor storefront and 
fenestration has been significantly altered. The upper floor lintels and pronounced bracketed cornice remain intact, 
with a shallow gable roof beyond. The modified second floor windows were stained glass at mid-20th century.
18 High Street - New-baroque 3 story wooden structure with unusually elaborate and ornate trim detailing.  The 
façade is topped with a distinctive shallow arched pediment. 
0 High Street (Lot 14 parking lot) – was previously the National Hotel, later known as the Dolphin Hotel, built in the 
mid 19th century. This 3 and a half story gable structure had a high level of wood detailing, trim, coining and 
brackets. It was destroyed by fire in 1969.

SANBORN MAP, 1887

SANBORN MAP, 1920

.

DOLPHIN HOTEL / NATIONAL HOTEL, C.1895

DOLPHIN HOTEL / NATIONAL HOTEL, C.1912
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MASSING STREET SECTIONS
ONE MARKET SQUAREA2.1
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MASSING STREET SECTIONS
ONE MARKET SQUAREA2.2
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