
CITY OF PORTSMOUTH

NARRATIVE TO VARIANCE APPLICATION

Eric Benvin & James C. Dozier
(“Applicants”)

49 Cass Street Portsmouth, NH
Tax Map 156, Lot 10

INTRODUCTION

Eric Benvin & James C. Dozier own the property located at 49 Cass Street (the
“Property” or the “Applicants’ Property”). The Property is 0.09 acre in size.
There is a two story single-family home on the Property that the Applicants reside in.
It is zoned General Residence C (“GRC”). The home on the Property was built in 1880
according to City records. The Property deed is included in the submittal for your
review and for full legal description- labeled Exhibit A.

Existing Nonconformities

Non-Conformity Requirement Existing Condition Feature

Left Yard Setback 10 feet Ranging 3 feet to 6
Feet

Single Family
Residence

PROPOSED CONDITIONS

Construct a 10 ft by 14 ft Addition on Rear of Home:
The Applicants would like to extend the Property footprint in the rear of the home by
adding a 10 foot by 14 foot two story addition. This would accommodate a larger
kitchen, add a kitchen pantry and expand the existing living space currently above to
achieve a larger bonus room/office space. The addition would match the existing
roofline and design of the existing home.

ZONING RELIEF SUMMARY

The Applicants seek the following variances from the Portsmouth Zoning Ordinance
(the“Ordinance”):

Section 10.521: To allow 13.8 foot (+/-) rear setback where 20 feet (+/-) exists and is
allowed. And to allow for a continued 3 foot (+/-) side setback on the left, rear side of
the home. The current residence sits 3 feet from the property line as it stands now.



Section 10.321: To allow a nonconforming building or structure to be extended,
reconstructed or enlarged without conforming to the requirements of the
Ordinance.

VARIANCE CRITERIA

Sections 10.233.21 & 10.233.22 - Granting the variances will not be contrary to the
public interest and will observe the spirit of the Ordinance

In the case of Chester Rod & Gun Club, Inc. v. Town of Chester, the Court observed
that the requirements that a variance not be "contrary to the public interest" or
"injure the public rights of others" are coextensive and are related to the requirement
that the variance be consistent with the spirit of the ordinance. 152 N.H. 577 (2005).
The Court noted that since the provisions
of all ordinances represent a declaration of public interest, any variance will, in some
measure, be contrary to the ordinance, but to be contrary to the public interest or
injurious to public rights of others, "the variance must 'unduly, and in a marked
degree' conflict with the ordinance such that it violates the ordinance's 'basic zoning
objectives.” “Id. “There are two methods of ascertaining whether granting a variance
would violate an ordinance’s basic zoning objectives: (1) examining whether granting
the variance would alter the essential character of the neighborhood or, in the
alternative; and (2) examining whether granting the variance would threaten the
public health, safety, or welfare.” Harborside Assoc v. Parade Residence Hotel, 162 N.H.
508, 514 (2011).

In the present instance, the Applicants are seeking a 6.2 foot (+/-) deviation from
what is allowed by the Ordinance. The Applicants would like this expansion of their
home in order to gain more space in their kitchen and to add more room in the
room currently above the kitchen. The Applicants plan on residing in the home
long-term and this expansion would make that possible by giving them the space
they need to accommodate their needs, adding more storage and increasing the
functionality of their home.

What the Applicants have proposed is consistent with the prevailing character of the
neighborhood. The properties that comply with the GRC Zone setback limitation in
this area of Cass Street are the outliers.
The neighborhood itself is characterized by substandard single-family home lots that
have structures that encroach into one or more setbacks - see Exhibit C.

The additions will have no negative impact upon the light, air and space of any
abutting property, consistent with the objectives of the Ordinance.
For the foregoing reasons, granting the variances will not alter the essential
character of the neighborhood or otherwise have any negative impact upon the
public’s health, safety or welfare.



The Applicants have included Letters of Support from their neighbors showing they
are in favor of this proposal - see Exhibit D.

Section 10.233.23 - Substantial justice will be done

Any loss to the individual that is not outweighed by a gain to the general public is an
injustice. New Hampshire Office of State Planning, The Board of Adjustment in New
Hampshire, A Handbook for Local Officials (1997); Malachy Glen Assocs., Inc. v. Town
of Chichester, 155 N.H. 102 (2007).

The public would not realize any gain by denying this variance. This addition to the
home is reasonable and in keeping with the character of the neighborhood. The
decrease in the rear building setback coverage below what is permitted by the
Ordinance is minimal and will not overcrowd or otherwise overburden the Property
or any neighboring properties. Denying the variances would constitute a loss to the
Applicants.

Section 10.233.24 - The values of surrounding properties will not be diminished

As stated above, what is proposed is in keeping with the character of the
neighborhood and other homes within it. The addition is tasteful and will integrate
naturally with the existing design of the home. The improved appearance of the
home should only add value to surrounding properties. Granting the variance will
certainly not take value away from surrounding properties.

Section 10.233.25 - Literal enforcement of the provisions of the Ordinance would
result in an unnecessary hardship

Current zoning does not reflect the character of the neighborhood, which consists
primarily of small lots that exceed the GRC District’s setback requirements.
Municipalities have an obligation to have their zoning ordinances reflect the current
character of neighborhoods. Belanger v. Nashua, 121 N.H. 389 (1981). Absent this, the
Board must consider the prevailing character of a neighborhood as part of its
hardship analysis.

The Property has minimal non-conformities as it stands now compared to other
properties in the neighborhood. The Applicants have investigated another option for
expansion of their kitchen but that option proved to pose a much more substantial
financial hardship for them. For these reasons, there is no fair and substantial
relationship between the general purposes of the Ordinance provisions and their
application to the Property.



The proposed use is reasonable. The Applicants will continue to use the Property as a
single-family residence which is permitted and encouraged in the GRC Zoning
District.

CONCLUSION

In conclusion, the Applicants have demonstrated why their application meets the
criteria for granting the variance requested and respectfully request that the Board’s
approval of the same.

Respectfully Submitted,

Dated: September 19th, 2024 Eric Benvin
James C. Dozier

By and Through Their
Authorized Representative,

Generation Homes, INC.

Melanie Bisson
By: Melanie Bisson, Owner

Generation Homes, INC.
400 The Hill Suite 1

Portsmouth, NH 03801
603-978-5404

Hello@GenerationHomes207.com
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City of Portsmouth, NH September 19, 2024

Property Information

Property ID 0156-0010-0000
Location 49 CASS ST
Owner BENVIN ERIC

MAP FOR REFERENCE ONLY
NOT A LEGAL DOCUMENT

City of Portsmouth, NH makes no claims and no warranties,
expressed or implied, concerning the validity or accuracy of
the GIS data presented on this map.

Geometry updated 09/18/2024
Data updated 3/9/2022

Print map scale is approximate.
Critical layout or measurement
activities should not be done using
this resource.

1" = 78.76800182778595 ft
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