
REVISED MEMORANDUM 
 
TO:  Portsmouth Zoning Board of Adjustment (“ZBA”) 
FROM: R. Timothy Phoenix, Esquire  
  Monica F. Kieser, Esquire 
DATE: August 30, 2023 
RE:   Caleb & Samantha Ginsberg (303 Bartlett Street/Map 162, Lot 13)  

Peter & Donna Splaine (295/299 Bartlett Street/Map 162, Lot 14) 
General Residence A Zone 

 
Dear Chair Eldredge and Zoning Board Members:  
 

On behalf of Caleb & Samantha Ginsberg (“Ginsbergs”) & Peter & Donna Splaine 

(“Splaines”) collectively (the “Parties”), we are pleased to submit this memorandum and 

attached exhibits in support of Ginsberg’s request for zoning relief to be considered by the 

Zoning Board of Adjustment (“ZBA”) at its September 19, 2023 meeting in anticipation of the 

Parties’ request for a Lot Line Adjustment. 
 
I. EXHIBITS 
 

A. – Rev. 2 Plan Set – issued by Ross Engineering, LLC.  
B. Architectural Plan Set – issued by Charles Hoyt Designs.  
C. Site Photographs.  
D. Abutter Support Letters. 
E. Tax Map 162.  
 

II.  PROPERTY/PROJECT 
 
 303 Bartlett Street (Map 162 Lot 13) is 4,906 s.f.  narrow, existing single-family house 

lot with 36 ft. of frontage on Bartlett Street belonging to Ginsberg (the “Property” or “Lot 13”).  

The Property contains a single-family home occupying an approximate 1,085 s.f. footprint, 

including porches and rear deck and a detached 251 s.f. garage.  The home and rear deck 

encroach on the left side yard setback and garage is located 0.6 ft. from the right side boundary 

line.  295/299 Bartlett Street is a 4,802 s.f. corner lot with a long existing duplex belonging to 

Splaine (“Splaine Lot” or “Lot 14”).  Ginsbergs purchased Lot 13 in 2021 and seek to expand 

their home to connect with a new garage increasing living area to accommodate their growing 

family (the “Ginsberg Project”).  They worked with the Splaines, their direct abutter to come up 

with an acceptable garage addition.  Ginsbergs then commissioned a survey which revealed that 
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the City Tax and GIS Maps incorrectly reflected the actual ownership of the land Ginsbergs, 

Splaines, and their respective predecessors had occupied for decades.    

Below is the intersection of Bartlett Street and Meredith Way as depicted in the City’s 

MapGeo GIS Mapping.  Ginsberg’s Lot (Lot 13) is outlined in green with Lot 14, belonging to 

Splaine on the right. 

 
The zoomed in area of the preliminary survey reveals a light-blue, T-shaped parcel with 22.70 ft. 

of frontage on Bartlett vested in the Heirs of Martineau (See also Exhibit A): 

 

    
Ginsbergs and Splaine have acquired title of the T-shaped parcel of land from the Heirs 
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of Martineau and now seek to divide it between their respective lots to reflect the historical usage 

of the T-shaped parcel, and accommodate the Ginsberg garage.  Each lot will be rendered more 

conforming with respect lot size, lot size/dwelling unit and lot frontage as indicated below:   

 
Lot Existing Lot Area/Frontage Proposed Lot Area/Frontage 

 
Lot 13 (Ginsberg) 
(single family) 
 

 
4, 906 s.f./36.00’ on Bartlett 
 

 
6,665 s.f./37.00’ on Bartlett 
  
 

 
Lot 14 (Splaine) 
(duplex) 

 
4,802 s.f./36.00’ on Bartlett, 134’ on 
Meredith 
 

 
8,640 s.f./57.70’ on Bartlett and 
160’ on Meredith 

 

This unique set of circumstances and the Ginsberg Project has been reviewed by City 

Staff who directed the Parties to apply to the ZBA for the required dimensional relief for the 

Ginsberg Project in advance of a Planning Board the T-Shaped parcel between the Parties’ 

respective lots.  Staff has opined that the following relief is required: 
 
III. RELIEF REQUIRED: 

 
Variance Section/Requirement Existing Proposed 

 
PZO §10.520/Table §10.521: 
Dimensional Standards 
10’ Side Yard 

 

 
 

3.6’/7.0’ house (left) 
9.3’ deck (left) 
0.6’ garage (right) 
 

 
 

3.6/7.0’/10.8’ house (left)  
2.0’ garage addition (right) 

 

 
PZO §10.520/Table §10.521: 
Dimensional Standards 
25% Building Coverage1 

 

 
1,397 s.f. / 4,906 s.f. lot  
or 28.5% 

 
1,810 s.f. / 6,665 s.f. lot 
Or 27.2% 

 
PZO §10.321 
Nonconforming Structures 
No expansion 
 

 
Remove existing 250 s.f. garage and construct addition with the 
setbacks and coverage proposed above. 
 

 

 
1 We question whether zoning relief is required where the acquisition of the additional land, accommodates the 
new addition and reduces coverage compared to existing conditions.  We include the request in an abundance of 
caution. 



Memorandum      Page 4 of 7   August 30, 2023 
303 & 295/299 Bartlett 
 

 

 

IV. OTHER PEMITS REQUIRED 
 

• Planning Board Subdivision/Lot Line Adjustment 
• Building Permit 

V. VARIANCE REQUIREMENTS   
 

1. The variances will not be contrary to the public interest. 
2. The spirit of the ordinance is observed. 

 
The first step in the ZBA’s analysis is to determine whether granting a variance is not 

contrary to the public interest and is consistent with the spirit and intent of the ordinance, 

considered together pursuant to Malachy Glen Associates, Inc. v. Town of Chichester, 155 N.H. 

102 (2007) and its progeny.  Upon examination, it must be determined whether granting a 

variance “would unduly and to a marked degree conflict with the ordinance such that it violates 

the ordinance’s basic zoning objectives”.  Id.  “Mere conflict with the zoning ordinance is not 

enough”.  Id.  

In considering whether variances “in a marked degree conflict with the ordinance such 

that they violate the ordinance’s basic zoning objectives”.  Malachy Glen, supra, also held: 

One way to ascertain whether granting the variance would violate 
basic zoning objectives is to examine whether it would alter the 
essential character of the locality…. . Another approach to 
[determine] whether granting the variance violates basic zoning 
objectives is to examine whether granting the variance would 
threaten the public health, safety or welfare.  (emphasis added)  
 

 Here, the Ginsberg and Splaine homes exist on very narrow lots with each family 

occupying a portion of a T-Shaped parcel located between the respective lots.  The Project 

divides the T-Shaped parcel between the lots making each lot more conforming, as well as 

adding a garage addition for Ginsbergs.  The area of the Ginsberg addition within the left side 

yard is essentially in the same location as the existing rear deck.  The right-side yard setback to 

the garage increases to 2 ft. from approximately half a foot. All abutters approve of the proposal.  

(Exhibit D).   The acquisition of the T-shaped parcel and the construction of Ginsberg’s garage 

addition will neither “alter the essential character of the locality nor threaten the public health, 

safety or welfare.”  

 
 



Memorandum      Page 5 of 7   August 30, 2023 
303 & 295/299 Bartlett 

3. Substantial justice will be done by granting the variance.   
 

If “there is no benefit to the public that would outweigh the hardship to the applicant” this 

factor is satisfied. Harborside Associates, L.P. v. Parade Residence Hotel, L.L.C, 162 N.H. 508 

(2011).  That is, “any loss to the [applicant] that is not outweighed by a gain to the general public 

is an injustice”.  Malachy Glen, supra at 109.  Ginsbergs are constitutionally entitled to the use of 

the lot as they see fit; including redevelopment of the Property for a permitted single-family 

home with an incorporated garage, fully zoning compliant except for lot size which cannot be 

changed.  “The right to use and enjoy one's property is a fundamental right protected by both the 

State and Federal Constitutions.” N.H. CONST. pt. I, arts.  2, 12; U.S. CONST. amends.  V, 

XIV; Town of Chesterfield v. Brooks, 126 N.H. 64 (1985) at 68.  Part I, Article 12 of the New 

Hampshire Constitution provides in part that “no part of a man's property shall be taken from 

him, or applied to public uses, without his own consent, or that of the representative body of the 

people.”  Thus, our State Constitutional protections limit the police power of the State and its 

municipalities in their regulation of the use of property.  L. Grossman & Sons, Inc. v. Town of 

Gilford, 118 N.H. 480, 482 (1978).  “ Property” in the constitutional sense has been interpreted 

to mean not the tangible property itself, but rather the right to possess, use, enjoy and dispose of 

it.  Burrows v. City of Keene, 121 N.H. 590, 597 (1981).  (emphasis added).   The Supreme 

Court has held that zoning ordinances must be reasonable, not arbitrary and must rest upon some 

ground of difference having fair and substantial relation to the object of the regulation.  Simplex 

Technologies, Inc. v. Town of Newington, 145 N.H. 727, 731 (2001); Chesterfield at 69.   

Because the proposed addition matches existing conditions on the left side and increases 

the right-side yard setback, there is no benefit to the public from denying the variances. In 

comparison, Ginsbergs will suffer great harm because they will be unable to construct a garage 

addition with the assent of Splaine and all other abutters.  Splaine and Ginsbergs will suffer great 

harm because they will be unable to present the Subdivision application to the Planning Board 

which will increase their respective lots. Clearly, there is no benefit to public outweighing the 

hardship to the applicant if the variances are denied.   
 

4. Granting the variance will not diminish surrounding property values.   
 
Ginsbergs have taken great pains to consult each abutter obtaining assent from all.  Many 

homes in this neighborhood are constructed on small lots with homes or garages located in the 

side or rear yard setback.  (Exhibit E).  The proposed addition will improve the functionality of 
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the Ginsberg home, while the subsequent subdivision will increase the side of both Parties’ 

respective lots improving zoning compliance.  Under these circumstances, it is clear that granting 

a variance for a garage addition with a greater right-side setback than then existing garage will 

not diminish surrounding property values. 
 

5. Denial of the variances results in an unnecessary hardship.  
 

a. Special conditions distinguish the property/project from others in the area.  
 

At 4,906 s.f., the Ginsberg Property is significantly less than the required lot size and lot 

area per dwelling unit requirement of 7,500 s.f., Application of the 10 ft. side yard setback to the 

lot (36 ft. wide at the front increasing to 40 ft. at the rear) results in a building envelope only 16-

20 ft. wide.  These circumstances combine to create special conditions and drives the request for 

side yard setback relief.  Ginsberg’s existing home, if built today, would require similar relief.  

Splaines’ existing lot conforms to frontage requirements, but its present size is even less 

conforming than Ginsbergs’ given the long-existing duplex.  Here, both lots will be increased in 

size and become more conforming, with the Ginsberg lot increasing to 6,665 s.f. gaining a larger 

backyard.  The Splaine lot will reach a conforming lot size of 8,640 s.f. and retain the parking 

needed to accommodate the duplex.    

b. No fair and substantial relationship exists between the general public purposes of 
the ordinance and its specific application in this instance.  

 
 Yard setbacks exist to promote air, light, separation between neighbors and to provide 

space for stormwater treatment.  The existing garage is 0.6 ft. from the existing lot line and 

pitched to shed 50% of its stormwater very close to the existing lot line.  Proposed conditions 

increase the distance the abutting lot and the roof sheds water toward the front and rear of the 

Ginsberg Lot, including onto a proposed pervious patio area which can infiltrate stormwater.  

Because the proposal improves over existing conditions, the purposes of these regulations are 

met, so there is no reason to apply the strict side setback requirements of the zoning ordinance.   

c. The proposed use is reasonable. 
 

 If the use is permitted, it is deemed reasonable.  Vigeant v. Hudson, 151 N.H. 747 (2005). 

Proposed is an addition to improve live-ability of a modest single-family home in the GRA 

District accompanied by a Subdivision of land long utilized and now owned by Ginsbergs and 

Splaines. Accordingly, the use is reasonable.  
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July 2023 

Re: Abutter Support of Lot Line Adjustment and Home Addition Project (299/303 Bartlett Street) 

 

To Whom It May Concern,  

We are Portsmouth residents and homeowners currently living at 97 Meredith Way. Our property 

directly abuts 299 and 303 Bartlett Street. We have been informed as to the details of the proposed 

(1) lot line adjustment between the Splaine and Ginsberg residences at 299 and 303 Bartlett Street, 

and (2) home addition project the Ginsberg family is planning at 303 Bartlett Street. We offer this 

letter to confirm our full support of both proposals. We think that both the lot line adjustment and 

the Ginsberg’s home addition project are in the best interest of the neighborhood at large. 

Thanks very much your time and consideration of our perspective. Please let us know if you have 

any questions or concerns.  

 

Sincerely,  

 

David & Jennifer Chapnick 

97 Meredith Way 

Portsmouth, New Hampshire 03801 

DocuSign Envelope ID: 393A15D9-61BF-4EE9-A28E-459CDBC20038



July 2023 

Re: Abutter Support of Lot Line Adjustment and Home Addition Project (299/303 Bartlett Street) 

 

To Whom It May Concern,  

I am a Portsmouth resident and homeowner currently living at 314 Bartlett Street. My property 

abuts 299 and 303 Bartlett Street (I am directly across Bartlett Street from 303). I have been 

informed as to the details of the proposed (1) lot line adjustment between the Splaine and Ginsberg 

residences at 299 and 303 Bartlett Street, and (2) home addition project the Ginsberg family is 

planning at 303 Bartlett Street. I offer this letter to confirm my full support of both proposals. I 

think that both the lot line adjustment and the Ginsberg’s home addition project are in the best 

interest of the neighborhood at large. 

Thanks very much your time and consideration of my perspective. Please don’t hesitate to reach 

out with any questions or concerns.  

 

Sincerely,  

 

Becky Vardell 

314 Bartlett Street 

Portsmouth, NH 03801 

DocuSign Envelope ID: A54C9358-9AA7-411B-9093-696B55C5BAB3



July 2023 

Re: Abutter Support of Lot Line Adjustment and Home Addition Project (299/303 Bartlett Street) 

 

To Whom It May Concern,  

I am a Portsmouth resident and homeowner currently living at 302 Bartlett Street. My property 

abuts 299 and 303 Bartlett Street (I am directly across Bartlett Street from 303 and 299). I have 

been informed as to the details of the proposed (1) lot line adjustment between the Splaine and 

Ginsberg residences at 299 and 303 Bartlett Street, and (2) home addition project the Ginsberg 

family is planning at 303 Bartlett Street. I offer this letter to confirm my full support of both 

proposals. I think that both the lot line adjustment and the Ginsberg’s home addition project are in 

the best interest of the neighborhood at large. 

Thanks very much your time and consideration of my perspective. Please don’t hesitate to reach 

out with any questions or concerns.  

 

Sincerely,  

 

Louie Prince 

302 Bartlett Street 

Portsmouth, NH 03801 

DocuSign Envelope ID: 7E783826-3809-4EB7-A430-588A02AE9E25
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