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VARIANCE APPLICATION OF
Chinburg Development, LLC (the “Applicant”) for property located at 686 Maplewood
Avenue, Portsmouth, NH 03801, which is further identified as City Assessor Map 220, Lot 90
(the “Property”). The Property is located within City’s Single Residence B District (the “SRB
District”) and the Highway Noise Overlay District.

A. Introduction and Factual Context

i. Development Team and Application Materials

The Applicant’s development team consists of John Chagnon, PE, LLS, of Ambit
Engineering, Inc. (“Ambit”), Carla Goodknight, AIA, NCARB of CJ Architects, and The Gove
Group Real Estate, LLC (“Gove”). Included herewith are the following enclosures:

e Aerial Photograph, Zoning Map and Assessor Map 220. See Enclosure 1.

e Proposed Site Plan, Residential Development, 686 Maplewood Avenue, Portsmouth,
New Hampshire, Permit Plans, from Ambit, dated July 2023, to include an Existing
Conditions Plan on C1 (the “Existing Conditions Plan”), and a Variance Plan on C2 (the
“Variance Plan’). See Enclosure 2.

e Floor Plans & Elevations, with renderings, from CJ Architects, dated 26 July 2023. See
Enclosure 3.

e [Landscaping and Screening Plan from Chinburg Development, LLC dated 25 July 2023
(the “Landscape and Screening Plan”). See Enclosure 4.

e Neighborhood Density Calculation and Map from Gove (the “Density Calculation™).
See Enclosure 5.

e Trip Generation Memorandum from Ambit, dated 23 April 2023 (the “Trip Generation
Memo”). See Enclosure 6.

e Property Value Impact Letter from Gove, dated July 2023. See Enclosure 7.

e Previous Variance Plan from Ambit. See Enclosure 8.

e Minutes of the Board of Adjustment Meeting June 21, 2023. See Enclosure 9.

ii, Fisher v. Dover, 120 N.H. 187 (1980) Analysis

As a foundational matter, the Applicant addresses the Fisher v. Dover doctrine which is
rooted in the notion of administrative finality, and submits to the Board of Adjustment that it
should consider this application because it is materially different than the application the
Applicant formerly filed with Board of Adjustment in April of 2023. Further, the revised
application addresses concerns expressed by the Board regarding the incorporation of two-family
dwellings on the Property and the overall density of the former proposal.

In April of 2023, the Applicant filed a variance application with the Board of Adjustment
to accommodate a multi-family condominium project on the property consisting of four (4) two-
family dwellings and one (1) single family dwelling (one of which was proposed to be an
affordable unit) with associated site improvements. See Enclosure 8. At its 21 June 2023 public
meeting, the Board denied three (3) of the four variances requested by the Applicant. In so
doing, and as depicted in that meeting’s minutes, several of the Board members stated that the



density (9 units) of the proposal was too great and expressed displeasure with the Applicant’s
proposal to incorporate two-family units within the SRB District. See Enclosure 9.

In New Hampshire, unless a Board of Adjustment application presents a “material change
of circumstances affecting the merits of the application ... or the application is for a use that
materially differs in nature and degree from its predecessor, the [Board of Adjustment] may not
lawfully reach the merits of the petition.” See 15 Loughlin, New Hampshire Practice, Land Use
Planning and Zoning, 4™ Ed., § 21.20. The burden of proving a material change of
circumstances is on the applicant. Id. Further, applicants who submit a new proposal in an effort
to meet the municipality’s concerns are generally not barred from doing so under Fisher v.
Dover. See id. citing Bois v. Manchester, 113 N.H. 339 (1973) (subsequent petition was found
to be sufficiently different; first petition was to change two-family dwelling into lodging house
for 18 persons; subsequent application was to change two-family dwelling into residential use
center for no more than 15 boys with a trained staff of three) and Morgenstern v. Town of Rye
147 N.H. 558 (2002).

In this case, the Applicant’s new proposal materially differs in nature and degree from the
original proposal and constitutes a response to the observations and opinions of the Board of
Adjustment at its 21 June 2023 hearing. More specifically, the new proposal does not
contemplate any two-family dwellings and reduces the density of the proposal by a third (from 9
proposed units to 6 proposed units). The result of the new proposal is a density on the Property
01 10,462 sf per unit, which is higher than the average density in the Immediate Neighborhood
(7,361 sf per unit), higher than the average density in the Expanded Neighborhood 1 (7,995 sf
per unit) and higher than the average density in the Expanded Neighborhood 2 (9,359 sf). See
Enclosure 5.

Because the new proposal does not contemplate any two-family dwellings, and because
the new proposal reduces by a third the proposed density on the Property, the new proposal is
materially different than the original proposal and the Board of Adjustment ought to consider the
merits of same.

iii. Property Description, Existing Conditions and Applicable Zoning Regulations

As depicted in Enclosure 1, at 62,776 sf (1.4411 acres) in size, the Property is unique
due to its size, which is larger than all other SRB District Properties in the surrounding area, and
its awkward configuration. See id; Enclosure 2. More specifically, the Property enjoys only
47.31 ft of frontage. Id. The Property is bound to the north by Route 95, to the east by
Maplewood Avenue, to the south by the property located at 650 Maplewood Avenue (City
Assessor Map 220, Lot 88) which is located within the City’s Business Zoning District and is
immproved by a wholesale/retail business use, and to the south by 64 and 74 Emery Street (City
Assessor Map 220, Lots 87-2 and 87-3), both of which are improved with two-family duplexes.
See Enclosures 1 and 2; See also pictures of Property filed with application. The Property is
unimproved and largely cleared in the central portion of same, though there exists a mature
vegetative buffer along the northern boundary and the majority of the western and southern
boundaries as well. Id. A 100 ft easement (45 ft of which is located on the Property) to



accommodate a public electric utility and its overhead electrical wires, is located on the southern
portion of the Property. See Enclosure 2, Existing Conditions Plan.

The Property is among the first lots situated to the west of the Business District Area
along the Route 1 By-Pass to be zoned within the SRB District, the purpose of which is to
“provide areas for single-family dwellings at low to medium densities (approximately 1 to 3
dwellings per acres) and appropriate accessory uses.” See Zoning Ordinance, Section 10.410.
As such, the Property is uniquely situated as a transition between the more densely situated
downtown area with its associated mixed uses, and less dense residential areas to the west. The
grade and topography of the Property also presents unique circumstances, as depicted on the
Existing Conditions Plan. See Enclosure 2. More specifically, the Property rises from a 40 ft
elevation at the Maplewood Avenue level, to 60 feet at the back (south) portion of the Property
before it slopes down to the surrounding properties.

The SRB District has the following dimensional requirements:

e Lot area: 15,000 sf
e Lot area per dwelling unit: 15,000 sf
e Continuance street frontage: 100 ft

e Depth: 100 ft

e Minimum front yard: 30 ft

e Minimum side yard: 10 ft

e Minimum rear yard: 30 ft

e Max Structure Height: 35ft

e Max roof appurtenance: 8 ft

¢ Max Building Coverage: 20%

e Minimum open space: 40%

See Zoning Ordinance, Section 10.520.
iv. Revised Project Proposal

In light of the Board’s response to the original application, the Applicant has revised its
proposal. The Applicant now proposes to develop the Property into a multi-family condominium
consisting of six (6) single-family dwellings with associated site improvements (the “Project”).
See Variance Plan. None of the proposed dwellings are proposed to be affordable in nature.
Like the original proposal, the aesthetic of the Project will be traditional / colonial to
complement the existing historic character of the City. See Enclosure 3. The proposed single-
family dwellings will have a lower-level two-car garage, second floor kitchen, dining room,
living room and office, and third floor master bedroom and bathroom, with two additional
bedrooms and a bathroom. Id. See Enclosures 2, 3.

The Project will be served by a single driveway from Maplewood Avenue which will
be complemented by a 5 ft sidewalk to facilitate pedestrian foot-traffic to/from the proposed
dwelling units. The Project will comply with all setback requirements, building coverage



requirements and open space requirements. See Enclosure 2, Variance Plan. Further, the
Project satisfies the off-street parking requirement of 9 spaces via the provision of 16 spaces. Id.

V.

The Project proposes a robust landscaping and screening program as depicted on the
Landscape and Screening Plan. See Enclosure 4. Collectively, the proposed landscaping plan
will provide tasteful screening of the Property from abutting properties and Maplewood Avenue
alike, and it will provide insulation barrier from the noise of Route 95.

Finally, the Project incorporates a 6,500 sf recreation area as depicted on the Variance
Plan, which area will serve as an amenity to residents of the neighborhood. This area will
provide green space, dog walking and additional passive recreational opportunities for residents.

Requested Relief

The Applicant requests the following variance relief to accommodate the Project:

One Dwelling Per Lot: The Applicant requests variance relief from Article 5, Section
10.513 of the Zoning Ordinance to permit six (6) free-standing buildings with dwellings,
as depicted on the plans, where no more than one free-standing dwelling is permitted in
the SRB District.

Density Relief: The Applicant requests variance relief from Article 5, Section 10.520 of
the Zoning Ordinance to permit 10,462 sf of lot area per each of the six (6) dwelling
units, where 15,000 sf of lot area per dwelling unit is required in the SRB District.

e By way of additional context, the Applicant conducted a density calculation of the
immediate and expanded neighborhoods around the Property and determined the
following foundational facts regarding density in this area of Portsmouth:

Of the 14 residential properties in the immediate neighborhood, which is
located to the east of Route 95, four (4) include two-family dwellings, to
include 64 and 74 Emery Street which are immediate abutters to the
Project, and one (1), which abuts the Property to the east and is located at
678 Maplewood Avenue, includes a 3-unit multi-family dwelling. See
Enclosure 5.

The average square footage of lot area per dwelling unit in the Immediate
Neighborhood is 7,361 sf. Id.

As you head west on Maplewood Ave, the average square footage of lot
area per dwelling unit in the Extended Neighborhood 1, on the southern
side of Maplewood is 7,995 sf. Id.

The average square footage of lot area per dwelling unit in the Extended
Neighborhood 2, on the northern side of Maplewood is 9,359 sf.



e The proposed square footage of lot area per dwelling unit in the Project is
10,462 sf, which is 3,101 sf (29%) more square footage per dwelling unit
than the properties in the Immediate Neighborhood; 2,467 sf (24%) more
square footage per dwelling unit than the properties in the Extended
Neighborhood 1; and 1,103 sf (10%) more square footage per dwelling
unit than the properties in the Extended Neighborhood 2. Id.

e Frontage Relief: The Applicant requests variance relief from Article 5, Section 10.520
of the Zoning Ordinance to permit development of the Project with 47.31 ft of frontage
where 100 ft is required in the SRB District. (NOTE: This variance request is added in
an abundance of caution. The Board granted a frontage variance with regard to the 9 —
unit proposal previously presented to the Board and as such, this relief may not be
required).

vi. Previous Proposals and Additional Permitting

In February of 2017, the Property received a Special Exception to construct a religious
place of assembly (the Islamic Society of the Seacoast Area) and a variance from the above
referenced frontage requirement. Thereafter, in April of 2019, the City’s Planning Board granted
a corresponding Site Plan Review Application for the proposal, which was ultimately abandoned
by the owner of the Property. Of note, and as detailed in Ambit’s Trip Generation Memo, the
Mosque proposal contemplated considerably more traffic than this Project. See Enclosure 6.

Prior to that, we understand that a 28-unit multi-family proposal and a 6,000 sf
warehouse proposal were unsuccessful in obtaining necessary entitlements to be developed.

As noted above, in June of 2023, the Applicant’s nine-unit proposal, which incorporated
four (4) two-family dwellings, was denied by the Board of Adjustment.

To the extent that the Applicant receives the variance relief it seeks by this application, it
will pursue Site Plan Review and a Highway Noise Overlay District Conditional Use Permit
from the City’s Planning Board.

vii. Statutorv Variance Criteria

Pursuant to Article 2, Section 10.233 of the City’s Zoning Ordinance and RSA 674:33, to
obtain a variance in Portsmouth, an applicant must show that: (1) the variance will not be
contrary to the public interest; (2) the spirit of the ordinance is observed; (3) substantial justice is
done; (4) the values of surrounding properties are not diminished; and (5) literal enforcement of
the provisions of the ordinance would result in an unnecessary hardship, where said term means
that, owing to special conditions of the property that distinguish it from other properties in the
area: no fair and substantial relationship exists between the general public purposes of the
ordinance provision and the specific application of that provision to the property; and the
Proposed use is a reasonable one; or if, and only if, owing to special conditions of the property
that distinguish it from other properties in the area, the property cannot be reasonably used in



strict conformance with the ordinance, and a variance is therefore necessary to enable a
reasonable use of it. See RSA 674:33, 1 (b).

Because the Applicant’s Project will be consistent with the essential character of the
surrounding area, will not compromise the public health in any way, will provide substantial
justice, will not compromise the property values of surrounding properties, and because there is
no rational connection between the intent of the underlying ordinance provisions and their
application to the Property under the unique circumstances of this case, as outlined below, we
respectfully request that the requested variance be granted.

viii.  Analysis
1. The variances will not be contrary to the public interest.

The New Hampshire Supreme Court has indicated that the requirement that a variance
not be “contrary to the public interest” is coextensive and related to the requirement that a
variance be consistent with the spirit of the ordinance. See Chester Rod & Gun Club v. Town of
Chester, 152 N.H. 577, 580 (2005); Malachy Glen Associates. Inc. v. Town of Chichester, 155
N.H. 102, 105-06 (2007); and Farrar v. City of Keene, 158 N.H. 684, 691 (2009). A variance is
contrary to the public interest only if it “unduly, and in a marked degree conflicts with the
ordinance such that it violates the ordinance’s basic zoning objectives.” Chester Rod & Gun
Club, 152 N.H. at 581; Farrar, 158 N.H. at 691. See also Harborside Associates. L.P. v. Parade
Residence Hotel, LLC, 162 N.H. 508, 514 (2011) (“[m]ere conflict with the terms of the
ordinance is insufficient.”) Moreover, these cases instruct boards of adjustment to make the
determination as to whether a variance application “unduly” conflicts with the zoning objectives
of the ordinance “to a marked degree” by analyzing whether granting the variance would “alter
the essential character of the neighborhood” or “threaten the public health, safety or welfare” and
to make that determination by examining, where possible, the language of the Zoning Ordinance.
See supra.

The requested variances derive from Article 5, Sections 10.513 or 10.520 (the Table of
Dimensional Standards — Residential and Mixed Residential Districts), all of which pertain, in
this case, to the intended aesthetic of the SRB District. The specific purpose of the SRB District
is to “provide areas for single-family dwellings at low to medium densities (approximately 1 to 3
dwellings per acre), and appropriate accessory uses.” Zoning Ordinance, Article 4, Section
10.410. The general purpose of the Zoning Ordinance as a whole is to “promote the health,
safety and the general welfare of Portsmouth and its region in accordance with the City of
Portsmouth Master Plan” via the regulation of, among other things, the intensity of land use and
the preservation and enhancement of the visual environment. Zoning Ordinance, Article 1,
Section 10.121. To summarize. the objectives of the SRB District and the dimensional and use
restrictions inherent to same which are implicated by this application. are to provide low to
medium density and aesthetically consistent development in the area between downtown and the
commercial Gateway Corridor along Woodbury Avenue.

Here, as a foundational point, the Applicant’s proposal does not create any marked
conflict with the underlying provisions of the Zoning Ordinance because, on the contrary, and



due to the Property’s unique configuration, physical characteristics, and the existing built
environment that surrounds the Property, the Project is consistent with the existing neighborhood
and ultimately advances the purpose of the ordinance to provide low to medium density in a
transitional area that generally has more density that that which is proposed. See Enclosure 5.

More specifically, the Project contemplates less density than the Immediate
Neighborhood, Extended Neighborhood 1 and Extended Neighborhood 2. See Enclosures 1, 5.
The proposed square footage of lot area per dwelling unit in the Project is 10,462 sf, which is
3,101 sf (29%) more square footage per dwelling unit than the properties in the Immediate
Neighborhood; 2,467 sf (24%) more square footage per dwelling unit than the properties in the
Extended Neighborhood 1; and 1,103 sf (10%) more square footage per dwelling unit than the
properties in the Extended Neighborhood 2. Id. As such, the Project contemplates the perfect
transitional compromise between the more densely settled downtown area, and the less dense
SRB District area located to the west of the Property and proposes less traffic than previously
approved proposals for the Property. See Enclosure 6. For these reasons, there is no “marked
conflict” between the Project proposal, and the objectives of the zoning ordinances in question.

For the same reasons, the Project also plainly satisfies the case law requirements because
the essential character of the neighborhood will not be affected for the reasons explained
throughout this narrative. The density and multiple buildings per lot variances will not alter the
essential character of the neighborhood because the Property the density all around the Property,
to include the two-family and multi-family properties which abut the Property, are higher than
what the Project proposes. See Enclosures 1 — 6.

As the Applicant’s Project will be consistent with the intent of the SRB District and the
general purposes of the Zoning Ordinance, and because the Project will not alter the essential
character of the neighborhood or threaten the public health or safety, it would be reasonable and
appropriate for the Board of Adjustment to conclude that granting the Applicant’s variance
requests will satisfy the public interest prong of the variance criteria.

2. The spirit of the Ordinance is observed.

As referenced above, the requested variances observe the spirit of the Zoning Ordinance
and New Hampshire jurisprudence regarding the “public interest” prong of the variance criteria
because the Applicant’s Project will be consistent with the general and implied purposes of the
Zoning Ordinance provisions at issue in this case. Further, the Project will not compromise the
character of the neighborhood or threaten the public health, safety, or welfare. As the New
Hampshire Supreme Court has indicated in both Chester Rod & Gun Club and in Malachy Glen,
the requirement that the variance not be “contrary to the public interest” is coextensive and is
related to the requirement that the variance be consistent with the spirit of the ordinance. See
Chester Rod & Gun Club, 152 N.H. at 580. A variance is contrary to the spirit of the ordinance
only if it “unduly, and in a marked degree conflicts with the ordinance such that it violates the
ordinance’s basic zoning objectives.” Chester Rod & Gun Club, 152 N.H. at 581; Farrar, 158
N.H. at 691. As discussed above, the requested variances are consistent with the general spirit of
the Ordinances in question and with the character of the surrounding neighborhood. As a result,
for the reasons stated above, the Applicant respectfully asserts that it would be reasonable and




appropriate for the Board of Adjustment to conclude that the requested variance will observe the
spirit of the Zoning Ordinance.

3. Substantial justice is done.

As noted in Malachy Glen, supra, “‘perhaps the only guiding rule [on this factor] is that
any loss to the individual that is not outweighed by a gain to the general public is an injustice.””
Malachv Glen, supra, citing 15 P. Loughlin, New Hampshire Practice. Land Use Planning and
Zoning § 24.11, at 308 (2000) (quoting New Hampshire Office of State Planning, The Board of
Adjustment in New Hampshire, A Handbook for Local Officials (1997)). In short, there must be
some gain to the general public from denying the variance that outweighs the loss to the
applicant from its denial.

In this case, the public does not gain anything by denying the requested variance. The
Property has been the site of several development proposals, none of which have materialized.
The Project contemplates the perfect transitional development between the downtown area and
the SRB District to the west of the Property and proposes residential density which is less than
the density of the surrounding area, all in an aesthetic which compliments the historic charm of
the greater Portsmouth area. See Enclosures 1 — 3. The public benefits from a Project which
will create housing, advance the essential character of the area and generate additional tax
revenue.

On the contrary, if the variances are denied, the Project will not be developed and will not
generate additional tax revenue. Further, the Applicant will not be able to reasonably use
property it intends to purchase for a use which is consistent with the surrounding area and which
will have a de minimis impact on the neighborhood.

Certainly, the Applicant will benefit from the variance, if granted, as they will facilitate
the reasonable use of the Property in furtherance of the Applicant’s goals, which has been
encouraged by the New Hampshire Supreme Court.

As the requested variances benefit the Applicant and do not detriment the public, there is
no gain to the general public from denying the request that outweighs the loss to the Applicant
from its denial. and this prong of the variance criteria is satisfied.

4. The proposal will not diminish surrounding property values.

Given the nature of the proposed conditions of the Property and the surrounding area, as
discussed above and depicted in the Enclosures, the Applicant’s proposal will not diminish
surrounding property values. The proposed residential development will be substantially
consistent with the surrounding area (albeit less dense) and will otherwise be situated on a hill
adjacent to Route 95. See Enclosure 7. The Applicant’s Project will obviously enhance the
value of the Property, thereby enhancing the value of surrounding properties in turn. Certainly,
there is no evidence in the record that could reasonably support the conclusion that the proposed
Project will diminish surrounding property values. As the weight of the evidence supports the
conclusion that the Project will not diminish the value of surrounding properties, it would be



reasonable for the Board of Adjustment to conclude that this prong of the variance criteria is
satisfied.

5. Literal enforcement of the provisions of the ordinance would result in an
unnecessary hardship.

a. Legal Standard

As set forth in the provisions of RSA 674:33, I, there are two options by which the Board
of Adjustment can find that an unnecessary hardship exists:

(A)  For purposes of this subparagraph, “unnecessary hardship” means that, owing to
special conditions of the property that distinguish it from other properties in the area:

(1) No fair and substantial relationship exists between the general public purposes of
the ordinance provision and the specific application of that provision to the property; and

(i1) The Proposed use is a reasonable one.

(the “First Hardship Test”)
or,

(B)  If'the criteria in subparagraph (A) are not established, an unnecessary hardship
will be deemed to exist if, and only if, owing to special conditions of the property that
distinguish it from other properties in the area, the property cannot be reasonably used in strict
conformance with the ordinance, and a variance is therefore necessary to enable a reasonable use
of it. (the “Section Hardship Test”).

The Applicant respectfully reminds the Board of Adjustment that the mere fact that the
Applicant is seeking a variance from the express provisions of the Zoning Ordinance is not a
valid reason for denying the variance. See Malachy Glen Associates. Inc. v. Town of Chichester,
155 N.H. 102, 107 (2007); see also Harborside Associates, 162 N.H. at 2011 (“mere conflict
with the terms of the ordinance is insufficient”).

b. Summary of Applicable Legal Standard

The first prong of the First Hardship Test requires the Board to determine whether there
are special conditions on the underlying property which is the subject of a variance request. This
requirement finds its origins in the Standard State Zoning Enabling Act of the 1920s “since it is
the existence of those ‘special conditions’ which causes the application of the zoning ordinance
to apply unfairly to a particular property, requiring that variance relief be available to prevent a
taking.”! The Supreme Court has determined that the physical improvements on a property can
constitute the “special conditions” which are the subject of the first prong of the First Hardship
Test. Harborside, 162 N.H. at 518 (the size and scale of the buildings on the lot could be
considered special conditions); Cf Farrar, 158, N.H. 689 (where variance sought to convert large,

115 Loughlin, New Hampshire Practice, Land Use Planning and Zoning, §24.20 (4™ Ed.) citing The Standard State
Zoning Enabling Act.



historical single use residence to mixed use of two residence and office space, size of residence
was relevant to determining whether property was unique in its environment).

The second prong of the First Hardship Test analysis, pertaining to the relationship
between the public purpose of the ordinance provision in question, and its application to the
specific property in question, is the codified vestige of a New Hampshire Supreme Court case
called Simplex Technologies. Inc. v. Town of Newington (“Simplex™).? To summarize, the
Board’s obligation in this portion of its hardship analysis is to determine the purpose of the
regulation from which relief is being sought and if there is no specific purpose identified in the
regulation, then to consider the general-purpose statements of the ordinance as a whole, so that
the Board may determine whether the purpose of said ordinance is advanced by applying it to the
property in question.

The final prong of the First Hardship Test analysis is whether the proposed use is
“reasonable.”

The Applicant respectfully reminds the Board of Adjustment of the New Hampshire
Supreme Court’s substantive pivot in Simplex. The Simplex case constituted a “sharp change in
the New Hampshire Supreme Court’s treatment of the unnecessary hardship requirement.” The
Simplex Court noted that under the unnecessary hardship standard, as it had been developed by
the Court up until that time, variances were very difficult to obtain unless the evidence
established that the property owner could not use his or her property in any reasonable manner.”
This standard is no longer the required standard in New Hampshire. The Applicant does not
have an obligation to affirmatively prove that the underlying Property cannot be reasonably used
without the requested variance modification. Rather, the critical question under the First
Hardship Test is whether the purpose of the Zoning Ordinance is fairly and substantially
advanced by applying it to the Applicant’s Property considering the Property’s unique setting
and environment. This approach is consistent with the Supreme Court’s pivot away from the
overly restrictive pre-Simplex hardship analysis “to be more considerate of the constitutional

right to enjoy property”.*

The Second Hardship Test, which we will not focus on in this narrative, is satisfied by
establishing that owing to special conditions of the property that distinguish it from other
properties in the area, the property cannot be reasonably used in strict conformance with the
ordinance, and a variance is therefore necessary to enable a reasonable use of it.

¢. Analysis

The first prong of the First Hardship Test requires the Board to determine whether there
are special conditions on the underlying Property which distinguish it from others in the area.
Here, as discussed at length in Section A above, which is incorporated herewith by reference, the
Property does have special conditions that distinguish it from others in the area to specifically
include the fact that it its substantially larger than all other residential properties in the area

2 145 N.H. 727 (2001).
315 Loughlin, 24.16.
4 Id. citing Simplex, 145 N.H. at 731.
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within the SRB District, the Property’s configuration which creates only 47.31 ft of frontage, the
Property’s existence immediately adjacent to Route 95, and the grade and topography of the
Property which slopes up from Maplewood Avenue and makes the Property difficult to observe
from Maplewood Avenue. Through these unique characteristics, the Property is uniquely
situated to accommodate the proposed Project which will constitute the highest and best use for
this parcel.

As there are special conditions of the Property, the first prong of the First Hardship Test
1s satisfied.

The second prong of the First Hardship Test pertains to the relationship between the
public purpose of the ordinance provisions in question, and their application to the specific
property in question. To summarize, the Board of Adjustment must determine whether the
purpose of the underlying ordinances are advanced by applying them to the property in question.

Here, as discussed above, the requested variances derive from Article 5, Sections 10.513
or 10.520 (the Table of Dimensional Standards — Residential and Mixed Residential Districts),
and they pertain to the intended aesthetic of the SRB District, which was designed to “provide
areas for single-family dwellings at low to medium densities (approximately 1 to 3 dwellings per
acre), and appropriate accessory uses.” Zoning Ordinance, Article 4, Section 10.410. Further,
the general purpose of the Zoning Ordinance is to “promote the health, safety and the general
welfare of Portsmouth and its region in accordance with the City of Portsmouth Master Plan” via
the regulation of, among other things, the intensity of land use and the preservation and
enhancement of the visual environment. Zoning Ordinance, Article 1, Section 10.121. To
summarize, the objective of the SRB District and the dimensional and use restrictions inherent to
same which are implicated by this application, are to provide low to medium density and
aesthetically consistent development in the area between downtown and the commercial
Gateway Corridor along Woodbury Avenue.

In this case, denying the variance will not advance the purposes of these ordinances
because the opposite is true: granting the requested variances will facilitate development of the
Property in a way that is consistent with the surrounding neighborhood, but which ultimately has
less density than the surrounding area and which advances the core objectives of the SRB
District and the general purposes of the Zoning Ordinance by enabling reasonable development
of land in a manner that advances the aesthetic of the neighborhood and the zoning district. See
Enclosures 1 5.

The Applicant’s proposal would advance the general and implied purposes of the Zoning
Ordinances in question for all the reasons detailed in this narrative and denying the requested
variance would only serve to frustrate the same. As such, the second prong of the hardship
criteria is satisfied in this case.

11



The final analysis under the First Hardship Test is to determine whether the proposed use
is reasonable. Here, the proposed Project is reasonable because it constitutes residential
development that is substantially similar (albeit development with less density) to the
surrounding neighborhood. As explained above, the essential character of the neighborhood will
remain the same. As such, the Applicant’s proposal is reasonable.

On these facts, the Applicant respectfully submits that its variance request satisfies the
final prong of the statutory variance criteria.

ix. Conclusion

The Applicant respectfully submits that they have satisfied the statutory variance criteria
in this matter and its Application should be approved.

12
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ENCLOSURE 3
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ENCLOSURE 5

Address Map Lot Unit(s) Lot Size
e - Immediate Neighborhoo -
209 13 1 0.22 For Immediate Only
209 14 1 0.11 AVERAGE OF ABOVE
209 15 2 0.11 7361 Sq Ft per unit
209 16 1 0.11 0.168 acres per unit
209 18 2 0.33
209 11 1 0.22
209 1 1 0.11
209 2 1 0.22
209 10 1 0.37
209 9 1 0.06
209 8 1 0.12
220 89 3 0.17
220 87-3 2 0.49
220 87-2 2 0.74
ExpandediNeighboiiaad ]
168 Naplewoad Al 220 75 1 0.29 For Immed & Exp 1
230 EdinonaiAve 220 76 1 0.15 AVERAGE OF ABOVE
257 Edmond Ave 220 72 1 0.25 7,995 sq ft per unit
AT Fairviewr Ave 220 71 1 0.25 0.18 Acres per unit
S32\taplewaad Ave 220 73 1 0.23
43 Fariview Ave 220 70 1 0.14
360 Maplewoad /Avi 220 74 1 0.3
ESUEAIV WA 220 66 1 0.14 currently vacant prev 1
138 Faiview AV 220 67 1 0.11
1S Faliview Av 220 68 1 0.11
ST Faliview Ave 220 69 1 0.34
B J J
219 65 1 0.73 For Immed, Exp 1&2
219 64 1 0.54 AVERAGE OF ABOVE
219 62 1 0.26 9,359 sq ft per unit
219 61 1 0.37 0.21 Acres per unit
219 60 1 0.25
219 59 1 0.11
37 7.95

Our proposed density is 6 units in 1.44 Acres
10,462 Sq Ft per unit
0.24 Acres Per Unit
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Enclosure 6

{AMBIT ENGINEERING, INC.

J A DIVISION OF HALEY WARD, INC. KA

200 Griffin Road, Unit 3, Portsmouth, NH 03801
Phone (603) 430-9282 Fax 436-2315

27 July, 2023

Trip Generation

Proposed Residential Development
686 Maplewood Avenue
Portsmouth, NH

On behalf of Chinburg Development, LLC, we hereby submit this Trip Generation in support
of the applicant’s filing with the Portsmouth Zoning Board for a Variance, as allowed in the
Portsmouth Zoning Ordinance. The Variance seeks to develop the property into 6 residential
dwelling units. The site has been vacant for some time but previously approvals were granted
to construct a Mosque, which had a proposed peak trip generation of 76 trips in the PM peak
hour.

The base trip generation for the proposed 6-unit development is based on a review of the
Institute of Transportation Engineers (ITE), Trip Generation Manual, 11" Edition. The land
use code (LUC) that best resembles the proposed use is LUC 270 — Planned Unit
Development. Using that description, the proposed use the site generates the following peak
hour trips:

Weekday Morning Peak Hour: 4 Trips (23% entering; 77% exiting)
Weekday Evening Peak Hour: 5 Trips (64% entering; 36% exiting)

The applicant believes that the added trip generation from the site is not excessive, will not
impact the adjacent street networks, and represents a significant decrease from the previous
approval.

Please feel free to call if you have any questions or comments about this application.

Sincerely,

3

John R. Chagnon, PE
Ambit Engineering, Inc. — Haley Ward



Land Use: 270
Residential Planned Unit Development

Description

A residential planned unit development (PUD), for the purposes of trip generation, is defined as
containing any combination of residential land uses. These developments might also contain
supporting services such as limited retail and recreational facilities.

Additional Data

Caution—The description of a PUD is general in nature because these developments vary by
density and type of dwelling. It is therefore recommended that when information on the number
and type of dwellings is known, trip generation should be calculated on the basis of the known
type of dwellings rather than on the basis of Land Use 270. Data for this land use are provided as
general information and would be applicable only when the number of dwellings is known.

The sites were surveyed in the 1980s, and the 1990s, and the 2000s in Minnesota, South Dakota,
and Virginia.

Source Numbers
111,119, 165, 169, 357

Ite= General Urban/Suburban and Rural (Land Uses 000-399) 489
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Residential Planned Unit Development
(270)

Vehicle Trip Ends vs:
On a:

Setting/Location:
Number of Studies:

Avg. Num. of Dwelling Units:
Directional Distribution:

Dwelling Units
Weekday,
AM Peak Hour of Generator

General Urban/Suburban
7

1115
23% entering, 77% exiting

Vehicle Trip Generation per Dwelling Unit

Average Rate

Range of Rates

Standard Deviation

0.58 0.49 -

0.77 0.10

Data Plot and Equation
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Trip Gen Manual, 11th Edition
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Residential Planned Unit Development
(270)

Vehicle Trip Ends vs:
On a:

Setting/Location:
Number of Studies:

Avg. Num. of Dwelling Units:
Directional Distribution:

Dwelling Units
Weekday,
PM Peak Hour of Generator

General Urban/Suburban
7

1115
64% entering, 36% exiting

Vehicle Trip Generation per Dwelling Unit

Average Rate

Range of Rates

Standard Deviation

0.72 0.60-0.92 0.1
Data Plot and Equation
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00 500 1,000 1,500 2,000
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Fitted Curve Equation: Ln(T) = 0.93 Ln(X) + 0.17 R2= 0.97

Trip Gen Manual, 11th Edition

https://www.itetripgen.org/printGraph
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:GOVE GROUP
REAL ESTATE

July 2023

Members of the Partsmouth Zoning Board,

In regard to the impact this project will have on the surrounding property values it is our opinion that it
will cause no decrease but will instead only increase the value of the surrounding properties.

In general, we have found that new construction lifts the values of surrounding properties by creating a
desirable neighborhood setting. In many cases, the existing construction homes reap the benefits of new
construction in their neighborhood as people invest in the existing home stock and update them
continuing to raise values.

We think this would be especially true at this site which is walking distance to downtown and has a mix
of existing construction and new construction. Specifically, this site is currently a cleared gravel lot that
has been most recently used as a staging area for construction and is bounded by Interstate 95, a three-
unit property, a large commercial lot with an industrial building and two newer duplexes. Transforming
this vacant gravel lot into a residential development will blend with the surrounding properties and bring
a more cohesive feel to the area.

Sincerely,

Colton Gove

Director of Land Development

The Gove Group Real Estate, LLC | Licensed in NH & ME
Cell: 603-686-3188

Office: 603-778-6400

Email: cgove@thegovegroup.com

70 Portsmouth Avenue, Stratham, NH 03885
www.thegovegroup.com

70 Portsmouth Avenue | Stratham, NH 03885 | 603.778.6400 | TheGoveGroup.com



ENCLOSURE 8

MINUTES OF THE
BOARD OF ADJUSTMENT MEETING
EILEEN DONDERO FOLEY COUNCIL CHAMBERS
MUNICIPAL COMPLEX, 1 JUNKINS AVENUE
PORTSMOUTH, NEW HAMPSHIRE

7:00 P.M. June 21, 2023

MEMBERS PRESENT:  Phyllis Eldridge, Chair; Beth Margeson, Vice Chair; David Rheaume;
Paul Mannle; Thomas Rossi; Jeffrey Mattson; ML Geffert, Alternate

MEMBERS EXCUSED: Jody Record, Alternate

ALSO PRESENT: Stefanie Casella, Planning Department; Jillian Harris, Planning
Department

Chair Eldridge called the meeting to order at 7:03. She introduced City Staff Planner Jillian Harris,
who will be assisting Ms. Casella moving forward. She briefly reviewed the items that would be
heard at the June 27 meeting. She stated that Alternate Ms. Geffert would take a voting seat for all
petitions and approvals.
I. APPROVAL OF MINUTES

A. Approval of the May 16, 2023 minutes.
The May 16 minutes were approved as submitted by unanimous vote.

B. Approval of the May 23, 2023 minutes.

The May 23 minutes were approved as amended by unanimous vote.

(The amendments were to reflect that the SRA zone should be the SRB zone on page 10, and Mr.
Rossi’s name was missing the ‘I’ in at the beginning of the minutes).

II. OLD BUSINESS
A. Request for 1-year extension - 420 Pleasant Street (LU-21-126)

DECISION OF THE BOARD

Mpr. Rossi moved to grant the request for the 1-year extension, seconded by Mr. Mannle.
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Mr. Rheaume said he would support the motion but cautioned that the pandemic was starting to run
its course as an excuse for not getting a project done that had a building permit.

The motion passed by unanimous vote, 7-0.

B. Request for rehearing on the appeal of 1 Raynes Avenue - As ordered by the
Superior Court on February 2, 2023, the Board will “determine, in the first instance,
whether it has jurisdiction over the issues presented” by Duncan MacCallum
(Attorney for the Appellants) in the January 14, 2022 appeal of the December 16,
2021 decision of the Planning Board for property located at 31 Raynes Avenue, 203
Maplewood Avenue, and 1 Raynes Avenue which granted the following: a) site
plan approval b) wetlands conditional use permit; and c) certain other, miscellaneous
approvals, including an approval related to valet parking. Said properties are shown
on Assessor Map 123 Lot 14, Map 123 Lot 13, Map 123 Lot 12, Map 123 Lot 10 and
lie within the Character District 4 (CD4) District, Downtown Overlay District
(DOD), Historic District, and the North End Incentive Overlay District. (LU-21-54)

DISCUSSION AND DECISION OF THE BOARD
Vice-Chair Margeson moved to deny the rehearing, seconded by Mr. Rossi.

Vice-Chair Margeson said she wasn’t sure if the Board was allowed to do a motion for a rehearing
on a remand from the Superior Court, but pursuant to Paragraphs 1 through 9 of the motion that
related to Mr. Rheaume’s participation and the rehearing, she said it wasn’t a matter that she
thought was in the Board’s purview to weigh in on. She said the ZBA was a board of statutory
Jjurisdiction and the administrative code of the City and beyond the Board’s jurisdiction. She said
the issues raised in Paragraphs 11 through 13 as to the participation of Mr. Pezzullo was something
dealt with in the remand from Superior Court and that she didn’t find that the ZBA had jurisdiction
over that matter as well. She said the rest of the appeal had to do with the parking that was a matter
on the remand from the Superior Court but thought it wasn’t well pleaded and didn’t think it was
appropriate to supplement the record at this time, given the limitations the Board was given when
they first looked at it. Lastly, she said the issue of Paragraph 13 about the possible contamination of
the site with hazardous waste was not something that was part of the remand from the Superior
Court. Therefore, she said she did not find that the Board had any need to or were even allowed to
hear the motion for rehearing. Mr. Rossi said he did not attend that meeting but familiarized himself
with the facts of the matter and concurred with Vice-Chair Margeson’s statements.

The motion passed by unanimous vote, 7-0.
C. Request for Rehearing - 170 Aldrich Road (LU-23-47)

DISCUSSION AND DECISION OF THE BOARD
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Mr. Rheaume said he wasn’t at the meeting but watched the proceedings on the video. He said that,
due to the communication issues with the applicant and his presentation, one of the key factors that
seemed to turn the Board’s opinion about the case was the presentation by the attorney for an
abutter who presented a lot of information and the applicant didn’t have an effective opportunity to
rebut that opinion due to technical issues. He said the applicant was attending remotely and the
testimony by the opposing attorney was an influential discussion and that the applicant would
normally have an opportunity to come back during the ‘to, for, or against’ section to rebut the
information from the opposing attorney but wasn’t able to due to technical issues. He said it made
sense to rehear the case out of fairness. Ms. Geffert said the Board should encourage the applicant
to be present in person for the rehearing. Mr. Mattson said he normally wouldn’t take granting a
rehearing lightly but thought the situation with the remote technical difficulties was unique. Chair
Eldridge noted that the Board had questions for the applicant that they were not able to get answers
to due to the technical difficulties. Ms. Casella said the applicant is always encouraged to
participate in any way that they can, but in the past there had not been technical issues, so moving
forward she thought presentations from a virtual source should be reconsidered.

Mr. Mattson moved to grant the rehearing, with the stipulation that the applicant be required to
attend in person. The motion was seconded by Mr. Rheaume. The motion passed by a vote of 6-1,
with Mr. Rossi voting in opposition.

Mr. Rossi and Mr. Rheaume recused themselves from the following request.

D. Request for Rehearing - 635 Sagamore Avenue (LLU-22-209)

DECISION OF THE BOARD
Vice-Chair Margeson moved to grant the rehearing.

She said the process of the Board was perhaps not the cleanest that it could have been, but the
reliance on Walker v. City of Manchester in terms of finding the abutting properties nonconforming
was misplaced. She said Sagamore Court was property zoned General Apartment Mobile Home,
and although the Tidewatch Condominiums was in the SRA zone, it was a planned unit
development because it was over 10 acres.

No one seconded the motion.
Mr. Mattson moved to deny the rehearing, seconded by Mr. Mannle.

Mr. Mattson said Vice-Chair Margeson made an interesting point but that he hadn’t received any
extra information regarding Walker v. City of Manchester, so he was not convinced to change his
previous position of not granting the rehearing. Mr. Mannle said he thought there were a few
confusing parts of trying to single the parcel out and that it was unrelated to Tidewatch
Condominiums. He said Tidewatch was a new development with ten acres, and if the applicant’s
parcel was 10.2 acres, the Board would be dealing with the same thing. He said it was in the SRA
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zone and the zoning request was for a living unit. He said it could have been a duplex or triplex. He
said if the applicant had a petition for two buildings with garages that were two units each and
copied the same style and floorplan as Tidewatch, the Board would be doing this again. He said the
original decision to deny was proper and that he would support the motion. Ms. Geffert said she
appreciated the observation by Vice-Chair Margeson of the Walker v. City of Manchester case but
thought the Board was looking at the character of the area on each side of Sagamore Avenue and
the character of the current use, which was a dilapidated industrial nonconformance, so honoring
the zoning ordinance took on a broader perspective based on the current nonconforming use. She
thought the Board correctly assessed the four-unit residential development following the spirit of
the ordinance and one of the things that swayed her was that the applicant changed it from five units
to four to make it more in keeping with the surrounding area and lot coverages in the existing
zoning. She said she understood how the Walker v. City of Manchester case could be interpreted
but thought the applicant’s parcel was a special one and its current nonconforming use made the
Board’s consideration different than the Walker case. Chair Eldridge said the request for rehearing
relied on seeing the development as overly crowded when in fact each house was on about a half-
acre and met all the setback requirements, and she felt that the Board judged it correctly.

The motion passed by a vote of 4-1, with Vice-Chair Margeson voting in opposition.

Mr. Rossi and Mr. Rheaume returned to their voting seats. Mr. Mattson recused himself from the
following petition.

E. The request of The Islamic Society of the Seacoast Area ISSA (Owner), and
Chinburg Development, LL.C (Applicant), for property located at 686 Maplewood
Avenue whereas relief is needed to construct four (4) duplexes and one (1) single
living unit to create a total of nine (9) living units which requires the following: 1)
Variance from Section 10.440, Use # 1.30 to permit four (4) two-family unit
structures where they are not permitted, 2) Variance from Section10.513 to permit
five (5) free standing buildings with dwellings where not more than one is permitted,
3) Variance from Section 10.520 to allow a) 6,975 square feet of lot area per
dwelling unit where 15,000 square feet is required; and b) 47 feet of frontage where
100 feet is required. Said property is located on Assessor Map 220 Lot 90 and lies
within the Single Residence B (SRB) District and the Highway Noise Overlay
District. (LU-23-57)

SPEAKING TO THE PETITION

[Timestamp 33:05] Attorney Justin Pasay was present on behalf of the applicant, with project

engineer John Chagnon, architect Carl Goodnight, and realtor Colton Gove of the Gove Group.
Attorney Pasay briefly reviewed the application and seven exhibits. He said nine condominium
units were proposed, with one affordable unit, and he described what the units would look like.

[Timestamp 38:35] Mr. Chagnon reviewed the site plan and said they would meet with the
Technical Advisory Committee (TAC) to review landscaping, utilities, and other features.
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In response to Mr. Rossi’s questions, Mr. Chagnon said the parking area at the back of the lot
encroached into the easement and would be paved. He said it would require a joint use agreement
with Public Service that would be part of future approvals.

[Timestamp 45:03] Attorney Pasay reviewed the criteria and said they would be met. In response to
Mr. Rheaume’s questions, Attorney Pasay said the development would be a multi-family
condominium one, and each of the units would be for sale and the owners would be part of the
condo association. He said the timeframe and the proposed affordable unit were issues addressed at
the site plan review. He said they hadn’t designed which unit would be the affordable one but if the
variance was granted, they would put a more formal proposal together regarding the specific nature
of the affordable unit and reference the Statute with the Planning Board. It was further discussed.

Attorney Pasay said the recreation area was stated as an amenity to the neighborhood residents but
would only be utilized by the owners for the condominiums. Mr. Rheaume said that was something
different than stating that it would be open to the neighborhood residents. Mr. Rheaume referred to
the square foot per dwelling units. He said if the units were reduced to eight, the calculation would
be 7,847 sf per dwelling unit, which would be around 7,995 sf per unit. He said it was also a bit
above the 7,500 sf per dwelling unit for the GRA district. He said the closest other residential area
was all GRA, which would be at 7,500 square feet. He asked why the ninth unit was needed and
what the negative impacts would be if the Board felt that eight units were more appropriate.
Attorney Pasay said the proposal had already gone from 10 units to nine, and one of the units would
be affordable. Mr. Gove said they could get rid of the affordable unit and the 7,800 square feet but
figured that the affordable unit was more important to everyone. Mr. Mannle said the development
would be in character with the rest of the neighborhood. Attorney Pasay said four units out of 14 in
the immediate vicinity were multi-family or two-family units. Mr. Mannle said the chart stated that
there were five multi-family units, and out of those six extra units, he asked how many were 2,100
square feet. Attorney Pasay said he didn’t have that information. Mr. Mannle asked why the
applicant would compare it with an ADU or an apartment that was 400 square feet and say it was
the same. Attorney Pasay said they were comparing the number of units to the size of the lots and
suggesting that their proposal with nine units was roughly equivalent to the density.

Mr. Rossi said the density calculations were perplexing to him, like having multiple units per
structure v. one unit per structure, or two v. three and so on. He said how it would change if it were
looked at in terms of the number of structures on the property as opposed to the number of units.
He said he didn’t see anything in the immediate area with that dense of an allocation or use of
multiple structures on a similar-sized property. Attorney Pasay said it went to the uniqueness of the
property, a 1.44 acre parcel that had an odd configuration. He said when the available upland on the
property was contracted and the ability to develop it made economic sense against the idea of
proposing a subdivision road and making lot sizes that were consistent, it became a question of
feasibility and viability, and the result was a condo proposal. He said it was a novel approach to
developing the property that avoided tons of impervious surface in the form of a big road that the
City wants to accept and also avoided a subdivision process. He said they focused on the dwelling
unit per lot area calculation because it was the most reasonable approach to comparing the density
of the properties. Mr. Rossi said when seeking variances from both the number of dwelling units per
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building and the number of square feet per dwelling unit, it got a bit hard to compare on an apples-
to-apples basis with surrounding properties.

Vice-Chair Margeson commented that the most problematic part of the application was the two-
family dwelling units, which were not allowed in the SRB zone, and the five freestanding buildings
and the density relief. She said the parcel was about 1-1/2 acres, and an argument could be made
that the applicant might have a hardship due to the small frontage from the street for putting three
single-family dwellings on the property. Attorney Pasay said the basis and the law behind the
hardship analysis went to whether there were unique circumstances of the property and whether or
not applying the specific ordinance in question to the property due to the unique circumstances
accomplished the goal of the ordinance. He said they had an ordinance that prohibited on some level
multiple buildings and prohibited two-family dwellings. In that context, he said the question was
whether or not applying the ordinance accomplished the prohibition on those types of uses in the
zoning ordinance, and he said the answer had to be no. He said there were duplexes that surrounded
the property and the purpose of the ordinance was not being satisfied by applying it to the property.
He said the same applied to the density analysis, which he further explained. [Timestamp 1:05:58]

Vice-Chair Margeson said the property was subdivided and enough street frontage would be needed
to access all three of the dwellings. She asked for further explanation about subdividing the property
even with the 47-ft front line. Attorney Pasay said at some level, there needed to be a private road
proposal or a condo development or relief to accommodate a city road so that the lots interior to the
property had frontage in a manner consistent with the zoning ordinance. He said it would require a
lot of relief. Mr. Chagnon said the existing lot was oddly shaped and if it were properly configured
in a way that could be subdivided, it would be an equivalent area of property to a similar block. He
said there were eight or nine units in that block and by today’s standards, it couldn’t be subdivided
in the same way but by past standards it would have worked out to nine lots.

Ms. Geffert asked the applicant to address the noise overlay by creating dense housing units so
close to a highway and to also address parking on the lot. Attorney Pasay said the design accounted
for the fact that there would have to be additional design criteria and standards met. Mr. Chagnon
said the driveways were at least 20 feet from the curb line, so each unit would have a garage space
and room to park a car outside. He said other spaces could be dedicated for additional parking if
TAC felt that there should be more.

Chair Eldridge opened the public hearing.

SPEAKING TO, FOR, OR AGAINST THE PETITION

No one spoke, and Chair Eldridge closed the public hearing.

DISCUSSION AND DECISION OF THE BOARD

Mr. Rheaume said it came down to an SRB lot and whether a single residence was an appropriate

use for the lot. He said the board previously on two occasions said no and agreed that a single
residence use was not a proper use for the property. He said the Board generally didn’t want
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duplexes in an SRA district, but in that case the property was remote and not visible to most people,
so he found that it was less of an issue. He said the property was in some ways misplaced in the
SRB district because it was surrounded by businesses or other duplexes and was more akin to the
GRA zone. He said he felt more comfortable putting the parcel into that envelope. He said the issue
he most struggled with was the density issue. [Timestamp 1:19:50] Mr. Mannle said he thought nine
units were too much for the lot. He noted that the applicant said they could get rid of the affordable
unit if they lost a unit, and he said it didn’t work that way. Mr. Rossi said he didn’t place much
value on the affordable unit because it was a difficult location for residential use and he couldn’t see
the units commanding a premium in the market.

Vice-Chair Margeson said she would not support the application because the request was turning
the lot into something more like the GRA, GRB, and GRC zones, and that was moderate to high
density. She said the GRA and GRB zones were not really contiguous to the lot but were more
contiguous to the SRB lot across the street. She said in terms of the previous variances and special
exceptions granted for the lot, the places of religious assembly are allowed by special exception for
the SRB zone and the variance was for the 47 feet of street frontage. She said if the applicant didn’t
get it, they would not be able to build on the lot. She said she didn’t think the applicant
demonstrated hardship for the two-family dwellings and the amount of dwellings on the lot. She
said she could probably find a hardship, given the street frontage and the size of the lot, for three
single-family dwellings but couldn’t find it for the two-family dwelling relief and the density relief.
She said it was a large lot that could probably get three lots for the SRB calculation, which would
bring it down to below what was allowed under the GRA, GRB or GRC zones. For those reasons,
she said she could not support it but could support the frontage relief because if that was denied, the
applicant would not be able to build. Mr. Rossi said he concurred in general. Chair Eldridge said it
was a great project and if the rules were followed, it would be an exceptionally large lot for one
home, but she couldn’t see the hardship. She said the uniqueness of the property wasn’t really
driving the way that the applicant proposed to use it.

Mr. Mannle moved to grant only the variance for the 47-ft variance (Item 3.b). Vice-Chair
Margeson seconded.

Mr. Mannle said approving the 47-ft variance request would not be contrary to the public interest
because the frontage was big enough for cars but not big enough for zoning. He said it was an
access point for a 1-1/2 acre lot. He said it would observe the spirit of the ordinance and substantial
justice would be done because access to the property was needed. He said it would not diminish the
values of surrounding properties because they would not be affected. He said literal enforcement of
the provisions of the ordinance would result in an unnecessary hardship, noting that the lot’s
hardship was having the remnants of subdivisions that took effect when Route 95 was built. He said
the original size of the lot went across the street and further down. He said the parcel was one huge
one at the time and got cut up, and the sliver with 47 feet of frontage was left over. He said not
granting the variance for it would result in a hardship. Vice-Chair Margeson said the special
conditions of the property is that it has just 47 feet of street frontage, so owing to those special
conditions, it can’t be reasonably used and there is no fair and substantial relationship between the
purposes of the zoning ordinance and its application to the property.
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The motion passed by unanimous vote, 6-0, with Mr. Mattson recused.

Vice-Chair Margeson moved to deny the request to construct four duplexes and one single living
unit to create a total of nine living units which requires relief from Section 10.440 (use 1.30) to
permit four two-family structures where they are not permitted, and Section 10.513 to permit five
Jreestanding dwellings where not more than one is permitted, and Section 10.520 for 6,975 square
feet of lot area per dwelling unit where 15,000 square feet is required. Mr. Mannle seconded the
motion.

Vice-Chair Margeson said the two-family dwelling relief, the one dwelling per lot relief, and the
density relief were contrary to the public interest and the spirit of the ordinance. She said the
purpose and intent of the SRB district was to have one freestanding dwelling unit on the property
and not to have any two-family dwellings on the subject lot. As far as the density relief request, she
said the lot was big and the relief would bring the lot size down to 6,975 sf where 15,000 sf per
dwelling unit was required, which was also directly contrary to the purpose and intent of the SRB
district that required 15.000 sf of lot. She said the application failed the hardship test because the
applicant did not demonstrate hardship for having a two-family dwelling unit and more than one
dwelling unit per lot for the density relief. Mr. Mannle concurred and had nothing to add.

The motion passed by unanimous vote, 6-0, with Mr. Mattson recused.
Mr. Mattson returned to his voting seat.

III. NEW BUSINESS

A. The request of Charles Silva Jr and Margaret Moran (Owners), for property
located at 434 Marcy Street whereas relief is needed to construct an addition to the
rear of the existing structure, remove the existing shed, and construct a new shed
which requires the following: 1) Variance from Section 10.521 to allow: a) 8 foot left
yard setback where 10 feet is required; and b) 43% building coverage where 30% is
allowed. 2) Variance from Section 10.321 to allow a nonconforming building or
structure to be extended, reconstructed, or enlarged without conforming to the
requirements of the Ordinance. 3) Variance from Section 10.573.20 to allow a) 1foot
rear yard where 11 feet is required; and b) 1foot right side yard where 11 feet is
required. Said property is located on Assessor Map 102 Lot 41 and lies within the
General Residence B (GRB) and Historic District. (LU-23-53)

SPEAKING TO THE PETITION

Architect Anne Whitney was present on behalf of the applicant. She said the three immediate
abutters were in support of the project. She reviewed the petition and the criteria. In response to Mr.
Rheaume’s questions, Ms. Whitney said the residents at 28 South Street had a 6-ft fence toward the
back of the applicant’s property that went down to around four feet. She said the existing shed
became the fence on that side. She said the applicant would fill in that fence to keep it at the 6-ft



Minutes of the Board of Adjustment Meeting June 21, 2023 Page 9

height and that the abutter agreed. She said the new shed would be about 11 feet tall and have a
small gable roof that would stick up above the fence a bit, so the neighbors would see some siding
and some roof. She said the ordinance’s maximum for a fence was six feet.

Chair Eldridge opened the public hearing.

SPEAKING TO, FOR, OR AGAINST THE PETITION

No one spoke, and Chair Eldridge closed the public hearing.

DECISION OF THE BOARD

Mr. Mattson moved to grant the variances for the petition, seconded by Mr. Mannle.

Mr. Mattson said granting the variances would not be contrary to the public interest because the
proposed use was not in conflict with the explicit and implicit purposes of the ordinance and would
not alter the essential character of the neighborhood, threaten public health, safety or welfare or
otherwise injure public rights. He said it would observe the spirit of the ordinance because it was a
small and modest addition that would be minimally visible from the street and entirely within the
character of the neighborhood. He noted that it would also be going before the Historic District
Commission. He said granting the variances would do substantial justice because the benefit to the
applicant would not be outweighed by any harm to the public or other individuals. He said it
wouldn’t really be visible from the street, and the improvements to the property would benefit the
applicant and do no harm to others. He said granting the variance would not diminish the values of
surrounding properties, noting that there was no suggestion that this would be the case. He said
literal enforcement of the provisions of the ordinance would result in an unnecessary hardship. He
said the property had special conditions that distinguished it from others in the area, and owing to
those special conditions, a fair and substantial relationship does not exist between the general public
purposes of the ordinance’s provision and the specific application of that provision to the property.
He said it was a reasonable proposed use of the single family residence on a small, undersized lot
that was half the size of what was permitted in the already dense zone. He said the purpose of
preserving air, light and privacy would be preserved with the very modest change to the structure.
Mr. Mannle concurred. He said the property was in the south end, where nothing conformed. He
said the request was small except for the shed, but the existing shed would be gotten rid of, which
was a tradeoff that didn’t bother him. Vice-Chair Margeson said she would not support the motion.
She said the proposed shed brought the right and rear setbacks way out of conformance and thought
a smaller shed could have been put in the existing footprint.

The motion passed by a vote of 6-1, with Vice-Chair Margeson voting in opposition.

B. The request of David Hugh Mason and Lisa Ann Mason (Owners), for property
located at 239 Cass Street whereas relief is needed to demolish a single story
addition on the rear of the primary structure, construct a two (2) story rear addition to
the primary structure, and demolish and enlarge existing garage which requires the
following: Variance from Section 10.521 to allow: a) 1 foot right yard where 10 is
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required for the primary structure; b) 3 foot left yard where 10 is required for the
accessory structure; ) 4 foot rear yard where 20 is required for the accessory
structure; d) 37% building coverage where 30% is allowed on the lot. Said property
is located on Assessor Map 147 Lot 4 and lies within the General Residence C
(GRC) District. (LU-23-69)

SPEAKING TO THE PETITION

Project designer Amy Dutton was present on behalf of the applicant and reviewed the petition and
the criteria. [Timestamp 2:03:50]

Mr. Rheaume said the proposal was to get a full two stories in the descending topography as
opposed to continuing the 1-1/2 story roofline. He said the request was for a lot more than what
currently existed and asked if the applicant contemplated continuing the 1-1-2 story roofline and
using some selective dormering, particularly on the side away from the neighbor. Ms. Dutton said
they had 3°9” knee walls so they would have to do an addition and then dormer it. She said they
were trying to not hit the 50 percent rule and impact the existing structure the least amount as
possible. She explained that if they were to take 50 percent or more, they would have to comply
with the building code 100 percent. She said they proposed about 30 percent, which meant that they
would not have to take everything up to the current 2008 building code. She said they could
improve the staircase but didn’t have to bring it all the way up to a full code staircase. Mr. Rheaume
asked why the proposed more substantial structure would be less impactive than a 1-1/2 story
roofline. Mr. Dutton said they couldn’t get the living square footage out of the existing house. She
said if the dormered out the existing house, they’d touch that roof and not gain anything. She said
there was the issue of hitting the code in the bathroom. Mr. Rheaume said the floor plan indicated
that the bathroom would be swapped over from the 1-ft setback side to the driveway side and a new
bath would be added, which he thought was a decent size in that new extension, but there was the
compromise of what the applicant wanted v. what was fair to the neighbors in terms of the new
structure being built one foot from the property line.

Mr. Mattson said the only variance the applicant would need would be for the right yard setback if
they weren’t changing the garage. Ms. Dutton said the existing garage sat one foot and two feet
from the property lines and it would still be nonconforming. Mr. Mattson said it would be the
expansion of a nonconforming structure. Ms. Dutton said the house didn’t comply. Mr. Mattson
asked Ms. Dutton to clarify how a 1-ft setback would be gained. Ms. Dutton said they would just be
straightening out the foundation. The setback relief requests were further discussed. Vice-Chair
Margeson said she shared Mr. Rheaume’s concerns about the addition on the back, noting that other
homes on the street would not have that addition on the back. She said she was concerned about the
character of the neighborhood, given the extension on the back, but wasn’t sure if there was any
basis in the application for that concern. Ms. Geffert confirmed that the applicant would experience
a hardship if they weren’t able to take the addition up to the proposed height.

Chair Eldridge opened the public hearing.

SPEAKING TO, FOR, OR AGAINST THE PETITION
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No one spoke, and Chair Eldridge closed the public hearing.
DECISION OF THE BOARD

Mr. Rossi moved to grant the variances for the petition as presented and advertised, seconded by
Ms. Geffert.

Mr. Rossi referred to Sections 10.233.21 and .22 of the ordinance and said granting the variances
would observe the spirit of the ordinance and there would be no loss to the public interest by
allowing an extension to the rear of the home. Referring to Section 10.233.23, he said granting the
variances would do substantial justice because there would be no loss to the community or the town
in general that would outweigh the loss to the applicant if the variances were to be denied. Referring
to Section 10.233.24, he said granting the variances would not diminish the values of surrounding
properties. He noted that the abutters were notified and had the opportunity to express any concerns
as to massing and the impact on their properties but didn’t. Referring to Section 10.233.25 of the
ordinance, he said the existing conditions of the lot are the 1-ft clearance to the right side lot line for
the primary structure, so any change to the structure to bring it up to contemporary standards for
livability would require a variance, which was a special condition of the property. He said it already
existed with essentially a zero lot line clearance that would be increased to one foot and would
bring it closer into compliance. He said the same was true for the variances related to the garage and
the setback, noting that they were either within the requirements or decreased the amount of
noncompliance. He said the current location of the garage was a special condition that allows the
new garage to be less noncompliant than the current condition.. Ms. Geffert concurred.

Mr. Rheaume said he would not support the motion. He agreed that the existing 1-1/2 story was one
foot off, and the addition on the back bowed out a bit and the applicant was correcting that, but he
thought going up a whole story on a 1-1/2 story house wasn’t warranted. He said the spirit of the
ordinance was to prevent the imposition of light and air on abutters’ properties. He said he was fine
with the garage but thought the one-foot property line asked for was more than necessary to meet
the fundamental objectives of having a larger house. Mr. Mannle agreed but thought the garage was
the problem because it was driving three out of 4 variance requests. He said the request was to
demolish the garage and have a clean slate. He said the applicant was only going down by a foot for
a bigger garage and that he would want to see something more conforming with the zoning. Chair
Eldridge said she would support the motion because the fact that the garage would be taller would
keep its windows from looking into the neighbors’ windows, and the view of the garage from the
street would be the same.

The motion passed by a vote of 5-2, with Vice-Chair Margeson and Mr. Rheaume voting in
opposition.

C. The request of Danielle Okula, Dennis Okula, and Irinia Okula (Owners), for
property located at 2 Sewall Road whereas relief is needed to install a 6 foot fence
where along the front of the property which requires a Variance from Section
10.515.13 to allow a 6 foot fence where 4 feet is allowed. Said property is located on



Minutes of the Board of Adjustment Meeting June 21, 2023 Page 12

Assessor Map 170 Lot 22 and lies within the Single Residence B (SRB) District.
(LU-23-71)

SPEAKING TO THE PETITION
The applicant was not present.
DECISION OF THE BOARD

Mpr. Rossi moved to postpone the petition to the July meeting, seconded by Mr. Mannle. The motion
passed by unanimous vote, 7-0.

IV. OTHER BUSINESS

There was no other business.

V. ADJOURNMENT

The meeting adjourned at 9:28 p.m.
Respectfully submitted,

Joann Breault
BOA Recording Secretary
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