
 
 

REGULAR MEETING 
BOARD OF ADJUSTMENT 

EILEEN DONDERO FOLEY COUNCIL CHAMBERS 
MUNICIPAL COMPLEX, 1 JUNKINS AVENUE 

PORTSMOUTH, NEW HAMPSHIRE 
 

Members of the public also have the option to join the meeting over Zoom  
(See below for more details)* 

 
 

7:00 P.M.                                                        September 15, 2026 
                                                                 

AGENDA 
 

 

I. APPROVAL OF MINUTES 

A.  Approval of the August 18, 2026 meeting minutes. 

B.  Approval of the August 25, 2026 meeting minutes. 

 

II. OLD BUSINESS 

A. The request of Hope for Tomorrow Foundation (Owner), for property located at 315 
Banfield Road whereas relief is needed to construct an addition to the existing school 
on the property, which requires the following: 1) Variance from Section 10.334 to allow 
the existing primary and secondary school use (Use #3.21) to be extended to another 
part of the remainder of the land. Said property is located on Assessor Map 266 Lot 5 
and lies within the Industrial (I) District. (LU-26-41) 

B. The request of Ann Marie Wiley Revocable Trust (Owner), for property located at 64 
Woodworth Avenue whereas relief is needed to construct an addition to the existing 
structure which requires the following: 1) Variance from Section 10.521 to allow a) 8.5 
foot left yard where 10 feet are required, and b) 26% building coverage where 20% is 
the maximum. Said property is located on Assessor Map 243 Lot 42 and lies within the 
Single Residence B (SRB) District. (LU-26-102) 

C. The request of Michael J Ferrelli (Owner), for property located at 0 Joffre Avenue 
and 18 Barberry Lane whereas relief is needed to construct a single-family home on a 
vacant lot which requires the following: 1) Variance from Section 10.521 to a) allow for 
0 feet of street frontage where 100 feet is required; b) allow for 12,185 square feet of lot 
area where 15,000 square feet is required; c) allow for 12,185 square feet of lot area per 
dwelling where 15,000 square feet is required; and 2) Variance from Section 10.1114.31 
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to allow for two driveways on a single lot where one is permitted. Said properties are 
located on Assessor Map 233, Lot 135 and Lot 131 and lie within the Single Residence 
B (SRB) District. (LU-26-92) 

D. The request of Kathleen B. and Kent A. Logan, Susan E. Lassen, Scott A. Lupkas, 
and Guy D. and Elizabeth R. Spiers (Appellants), for appeal of decision of 
administrative officials to classify the art studio attached to the side of the third dwelling 
unit as an R2 non-transient sleeping unit for property located at 28 Blossom Street. Said 
property is located on Assessor Map 111 Lot 40 and lies within the General Residence B 
(GRB) and Historic Districts. (LU-26-114) 

 

III.   NEW BUSINESS 

A. The request of Christopher H Daniell (Owner), for property located at 50 Whidden 
Street whereas relief is needed to construct a rear addition and cantilevered deck which 
requires the following: 1) Variance from Section 10.521 to allow a 9.5 foot rear yard 
where 25 feet are required. Said property is located on Assessor Map 102 Lot 66 and lies 
within the General Residence B (GRB) and Historic Districts. (LU-26-15) 

 
IV.  ADJOURNMENT 
 
*Members of the public also have the option to join this meeting over Zoom; a unique meeting 
ID and password will be provided once you register. To register, click on the link below or copy 
and paste this into your web browser: 
 
https://us06web.zoom.us/webinar/register/WN_nag3y0QOSXilkwdFPUXTqA   

https://us06web.zoom.us/webinar/register/WN_nag3y0QOSXilkwdFPUXTqA


MINUTES OF THE 
BOARD OF ADJUSTMENT MEETING 

EILEEN DONDERO FOLEY COUNCIL CHAMBERS 
MUNICIPAL COMPLEX, 1 JUNKINS AVENUE 

PORTSMOUTH, NEW HAMPSHIRE 
 
7:00 P.M.                       August 18, 2026                                                                                                                                  
 
MEMBERS PRESENT: Beth Margeson, Chair; Jeffrey Mattson, Vice Chair; David Rheaume; 

Thomas Nies; Robert Sullivan; Mike Lucas, Alternate 
 
MEMBERS EXCUSED: Thomas Rossi 
 
ALSO PRESENT: Stefanie Casella, Planning Department  
                                                                                             
 
Chair Margeson called the meeting to order at 7:00 p.m. She read the petitions that were postponed 
or withdrawn into the record.     

I. APPROVAL OF MINUTES 
 

A. Approval of the July 21, 2026 meeting minutes.  
 

Mr. Rheaume moved to approve the July 21 minutes as submitted, seconded by Mr. Nies. The 
motion passed with all in favor, 5-0, with Vice-Chair Mattson abstaining. 
 

II. OLD BUSINESS 

A. POSTPONED TO SEPTEMBER The request of Hope for Tomorrow Foundation 
(Owner), for property located at 315 Banfield Road whereas relief is needed to construct 
an addition to the existing school on the property, which requires the following: 1) 
Variance from Section 10.334 to allow the existing primary and secondary school use (Use 
#3.21) to be extended to another part of the remainder of the land. Said property is located 
on Assessor Map 266 Lot 5 and lies within the Industrial (I) District. POSTPONED TO 
SEPTEMBER (LU-26-41)  

The petition was postponed to the September 15 meeting. 
 

B. WITHDRAWN The request of Madison Commercial Group (Owner), for property 
located at 72 Mirona Road whereas relief is needed to establish a 5,049 square foot 
Pilates/exercise studio which requires the following: 1) Special Exception from Section 
10.440 Use #4.42 to allow a 5,049 square foot health club, yoga studio, or similar use 
where more than 2,000 square feet are allowed by Special Exception. Said property is 
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located on Assessor Map 253 Lot 3 and lies within the Gateway Center (G2) District. 
WITHDRAWN (LU-26-76) 

The petition was withdrawn by the applicant. 
 

C. The request of Jonah Goldblatt and Gabrielle Dell’Aquilo (Owners), for property 
located at 292 Wibird Street whereas relief is needed to demolish the existing detached 
garage and construct a new two-story attached garage addition and enlarged rear deck, 
which requires the following: 1) Variance from Section 10.521 to a) allow a building 
coverage of 31% where 25% is the maximum; b) allow a left side yard setback of 4.5 feet 
where 10 feet is required; and c) allow a right side yard setback of 2.5 feet where 10 feet is 
required. Said property is located on Assessor Map 149 Lot 25 and lies within the General 
Residence A (GRA) District. (LU-26-88) 

SPEAKING TO THE PETITION [Timestamp 4:40] 
 
Attorney Colby Gamester was present on behalf of the applicant, with the owners Jonah Goldblatt 
and Gabrielle Dell’Aquilo, builder Shawn Peters, and engineer Eric Weinrieb (on Zoom).  Attorney 
Colby reviewed the nonconformities and the history of the lot and structures and said the proposal 
was to demolish the existing garage and exterior stairs, shorten the driveway, build a 2-car garage 
with a mudroom, enlarge the rear deck, convert the 2-family home into a single-family one, and 
install stormwater improvements. He reviewed the criteria. He said he met with some of the abutters 
and neighbors, who were in favor of the project.  
 
[Timestamp 20:39] Mr. Rheaume said the survey identified that the neighboring property on Lot 24 
had a shed that was over the property line, but a separate note stated that it was removed after the 
survey. Attorney Gamester agreed. Mr. Rheaume said the double-length garage was an unusual 
feature and asked if there were examples of it in the neighborhood. Attorney Gamester said he could 
not think of any but that the garage was the size of the house and the lot was driving the design. Mr. 
Rheaume said there was a sentence in the packet stating that the proposed garage would keep 
potential pollutants inside and out of the elements. Attorney Gamester said it meant that a car of any 
age housed inside the garage would remain inside the garage. Mr. Nies said Attorney Gamester had 
said that the letter in the packet referred to the height of the garage as 16-1/2 feet, but the elevations 
showed the height at 14 feet. He said he assumed the letter referred to the top of the gable and the 
architect referred to the height measure in the zoning ordinance. Attorney Gamester agreed and said 
the actual peak height was 16-1/2 feet. Chair Margeson said there used to be a turning radius in the 
driveway. Mr. Weinrieb explained that it was 58 feet from the front face of the garage to the street 
line. He said previously it was much deeper and there was no way to turn around because it was 
about 120 feet to the front line of the curb line from the existing garage. 
 
Chair Margeson opened the public hearing. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
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No one spoke, and Chair Margeson closed the public hearing. 
 

DISCUSSION AND DECISION OF THE BOARD [Timestamp 29:04] 
 
Mr. Rheaume said it was a reasonable project. He said the setback for 2.8 feet was really to a deck, 
so it was not impactful, and there was the 4-ft proposed setback for the garage on the opposite side. 
He said his only concern was the double-length garage that would be very visible. He said the 
narrowness of the lot was a good argument for needing relief. 
 
Vice-Chair Mattson moved to grant the variances to the petition as presented and advertised, 
seconded by Mr. Sullivan. 
 
Vice-Chair Mattson said granting the variances would not be contrary to the public interest and 
would observe the spirit of the ordinance. He said the proposed use would not conflict with the 
explicit or implicit purposes of the ordinance or alter the essential characteristics of the 
neighborhood,  threaten the public’s health, safety, or welfare, or otherwise injure public rights. 
He said it was true that the double-length tandem garage was uncommon, but from Wibird Street it 
would appear as a single garage in terms of width and height. He said it would do substantial justice 
because there was no reason to think that any harm would be done to the public or individuals, and 
the renovations would also benefit the applicant. He said the values of surrounding properties would 
not be diminished, noting that there was no reason to think that the tastefully-done new construction 
would do so. He said literal enforcement of the ordinance would result in unnecessary hardship, and 
due to the special conditions of the property that distinguish it from others, there was no fair and 
substantial relationship between the purpose of the ordinance and its specific application to the 
property. He said the proposed use was a reasonable one and it was a modest ask for relief on 
building coverage. He said it was reasonable and also had the proposed stormwater improvement 
plan with a drywell and some management that did not currently exist. He said the existing lot and 
structure were built before zoning and the lot was narrow, so any type of garage aligned with the 
driveway would need to be somewhat in the setback. He said it was an improvement based on the 
existing garage, which was a zero foot setback from the side yard, and on the other side, the only 
portion that was in the side left yard setback was an open deck, which was reasonable. Mr. Sullivan 
concurred and had nothing to add. Mr. Rheaume confirmed that the right yard setback was 2-1/2 
feet and that the staff memo stating something different was corrected and no longer applicable.  
 
The motion passed by a vote of 4-2, with Mr. Rheaume and Chair Margeson voting in opposition. 
 

D. The request of Michael J Ferrelli (Owner), for property located at 0 Joffre Avenue and 
18 Barberry Lane whereas relief is needed to construct a single-family home on a vacant 
lot which requires the following: 1) Variance from Section 10.521 to a) allow for 0 feet of 
street frontage where 100 feet is required; b) allow for 12,185 square feet of lot area where 
15,000 square feet is required; c) allow for 12,185 square feet of lot area per dwelling 
where 15,000 square feet is required; and 2) Variance from Section 10.1114.31 to allow for 
two driveways on a single lot where one is permitted. Said properties are located on 
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Assessor Map 233, Lot 135 and Lot 131 and lie within the Single Residence B (SRB) 
District. (LU-26-92) 
 

SPEAKING TO THE PETITION [Timestamp 38:20] 
 
Attorney Darcy Peyser was present on behalf of the applicant Michael Ferrelli, along with Mr. 
Ferrelli and project engineer John Chagnon. Attorney Peyser said the applicant wanted to create an 
access to his lot by building a 15-ft wide driveway across his abutting property at 18 Barberry Lane 
and connecting it to the back lot. She said the 0 Joffre lot was a legal lot of record on the 1918 
subdivision plan and that Lots 37 and 38 were merged before the owner bought the property. She 
explained why the City considered it a paper street. She said she felt that an easement did exist but 
the abutters did not want the driveway constructed across their properties, so Mr. Ferrelli wanted to 
build the driveway across his property, thereby conveying himself an easement. She said letters of 
support were submitted. She reviewed the criteria. 
 
[Timestamp 48:55] Mr. Rheaume asked if there was anything in writing relating to the City 
regarding the street a paper one. Attorney Peyser said the City said so in a work session meeting 
between the Planning Staff and the City Deputy Attorney McCourt. Mr. Rheaume asked if there 
was a plan or a deed that included the additional area allowed by the RSA, the half of the paper 
street, or if there was an intent to create such a deed. Mr. Chagnon said he attended that meeting and 
that the City felt that it would not make sense to construct that street as a City street because there 
would not be a nice terminus at the end of it for maintenance. Mr. Rheaume asked what would 
constitute the front yard if the zoning changed in the future. Mr. Chagnon said the applicant’s letter 
noted that the southerly boundary could be used as a street. It was further discussed. Mr. Chagnon 
said if the driveway were built, it would be an impervious area, so they did a calculation showing 
that the lot area was 17,295 sf. Mr. Rheaume said the additional lot area allowed by the RSA of the 
paper street would increase it by 14,152 sf, which was more than twice the requirement for lot area 
for the two lots. He asked if a lot line revision was discussed with the client that would put the 
driveway property as part of the rear lot and reworking some of the property lines instead of making 
it an easement across the existing lot. Mr. Chagnon said the applicant’s issue was being able to 
know that he could build on that lot. It was further discussed. Mr. Sullivan asked when and how 
would the access be created. Attorney Peyser said it would not be until the rear lot was conveyed, 
and if the relief were granted, it would be maintained in common ownership for some time. It was 
further discussed. Attorney Peyser said the eventual new owner could just record the variance plan 
with a declaration of easement. Mr. Nies asked if the driveway would provide adequate access for 
emergency vehicles. Ms. Casella said the Fire Department said they were comfortable with it.  
 
[Timestamp 1:01:55] Mr. Rheaume said the legal notice included two variances, the zero ft street 
frontage and 12,195 sf that applied to Lot 135, and the two driveways that applied to Lot 131. The 
easement was further discussed as well as whether the applicant would have to go to the Planning 
Board for anything other than the wetland CUP. Ms. Casella asked Mr. Chagnon what triggered the 
Planning Board review. Mr. Chagnon said he believed it was in the driveway permit regulations. 
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Chair Margeson opened the public hearing. 
 
SPEAKING IN FAVOR OF THE PETITION 
 
John Whiteman of 26 Foch Avenue said he was the son of the resident who could not make the 
meeting but wrote a letter in support of allowing access to the proposed new house from the foot of 
Barberry Lane. He read the letter into the record. 
 
SPEAKING IN OPPOSITION OR SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one spoke, and Chair Margeson closed the public hearing. 
 
DISCUSSION OF THE BOARD [Timestamp 1:08:30]  
 
Ms. Casella said the Board could send the petition to the Technical Advisory Commission (TAC) 
for specific review. Vice-Chair Mattson said he did not recall the Board discussing a separate 
Planning Board meeting for second driveway petitions from other applicants. He said it seemed like 
a Catch-22 situation because if the only reason against granting the variance was the access issue, 
the access could not be created unless the variance were permitted. Mr. Nies said there was an 
existing lot that had no access to it, so a lot with no access was not being created. He said the 
applicant proposed to get access to that lot by using an easement across his other lot, which seemed 
reasonable. He said the Board’s purview was to figure out if the easement made sense and if the 
access across that made sense. Mr. Sullivan said if the relief were granted, a house could be built on 
that lot tomorrow, and the lot had no access. It was further discussed. Mr. Nies suggested 
disapproving the application without prejudice so that the applicant could return and explain how 
legal access would be provided and present a review on whether the driveway access would meet 
the requirements. Ms. Casella said she heard from the Planning Department Manager who said a 
second driveway would not go to the Planning Board for a residential single-family home. She said 
it would be simpler to reopen the public hearing and postpone and ask the applicant to return with 
more information as to how they would provide access. Chair Margeson agreed. 
 
DECISION OF THE BOARD [Timestamp 1:26:20] 
 
Mr. Sullivan moved to 1) postpone the public hearing and the petition to the September 15 meeting, 
and request that the applicant return to the Board with answers to how and when the driveway 
access would be provided to Lot 125, and 2) have the applicant present why it would be more 
advisable to adopt the approach suggested by Mr. Rheaume and utilize the portion of the property 
that is a part of Joffre Avenue. Mr. Rheaume seconded the motion but proposed the following 
amendment to the second part of the motion by saying that the applicant would present his plan for 
adopting the portion of the paper street Joffre Avenue to add to the square footage of the 
applicant’s lot.   
 
Mr. Sullivan accepted Mr. Rheaume’s amendment.  
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The amended motion was as follows: Mr. Sullivan moved to 1) postpone the public hearing and the 
petition to the September 15 meeting, and 2) the applicant shall present his plan for adopting the 
portion of the paper street Joffre Avenue to add to the square footage of the applicant’s lot.   
 
The motion passed by a vote of 5-1, with Chair Margeson voting in opposition. 
 

E. The request of Kaitlyn O and Brendan A West (Owners), for property located at 315 
Bartlett Street whereas relief is needed to demolish the existing home and construct a new 
home on the lot which requires the following: 1) Variance from Section 10.521 to a) allow 
a 9.5-foot left side yard where 10 feet is required; b) a 7-foot right side yard where 10 feet 
is required; and c) 60 feet of street frontage where 100 feet is required. Said property is 
located on Assessor Map 162 Lot 12 and lies within the General Residence A (GRA) 
District. (LU-26-93) 

SPEAKING TO THE PETITION [Timestamp 1:33:32]  
 
Attorney Chris Muligan was present on behalf of the applicant, along with the owners Kaitlyn and 
Brendan West. He said the existing home was small, dated, and substandard but the foundation was 
still usable for the new structure. He said they were also asking for a right yard setback that was 7.2 
feet and not 7 feet as advertised. He said the lot was narrow and deep and exceeded the required lot 
line, so it had a large backyard and a lot of unused space. He said there were letters of approval 
from all the abutters and the neighbor across the street. He said they would replace the existing 
house with a more modern, functional, and larger dwelling. He reviewed the criteria in detail. 
 
[Timestamp 1:46:04] Mr. Nies said the packet stated that the property may have been held in 
common ownership before 1966 and that the applicant was not convinced that the relief was 
necessary. He said he was bothered by the word “may”. Attorney Mulligan said the variance was 
for the frontage, and whether the property was owned in common or not, the applicant could not 
ameliorate the frontage requirement. Mr. Rheaume said a lot of the argument was that the applicant 
needed the relief for the right yard setback due to the foundation being reused, but additional 
foundation was proposed to be added, so the home would be taller, longer, and more encroaching.  
 
Chair Margeson opened the public hearing. 

 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one spoke, and Chair Margeson closed the public hearing. 

 
DECISION OF THE BOARD [Timestamp 1:49:02] 
 
Mr. Nies moved to grant the variances for the petition as presented and advertised, seconded by 
Mr. Sullivan.  
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Mr. Nies said there were conditions that could not be changed, one of which was the frontage of the 
lot. He said there were other lots in the neighborhood that had similar frontage. He said the only real 
change from existing conditions would be in the right yard setback, which was minor. He said 
granting the variances would not adversely affect the health, safety, and welfare of the 
neighborhood, would have no effect on light and air, and would not alter the essential characteristics 
of the neighborhood. He said all the homes in the neighborhood would be similar and the 
applicant’s home would be a better one. He said substantial justice would be done, noting that he 
could not see any benefit to the public by denying the small relief being requested that would 
outweigh the harm to the applicant if the variances were denied. He said granting the variances 
would not diminish the value of surrounding properties, noting that there was no evidence presented 
that it would do so and that the issue was not raised in the letters of support from all the abutters. He 
said the special conditions of the lot was that it predated the development of the ordinance and it 
was a narrow and long one that exceeded the lot size for the area. He said the frontage could not be 
corrected but was nearly 2,000 sf larger than the minimum lot size, so lot coverage even with the 
minor setback relief would not be an issue. He said, due to all those special conditions, there was no 
fair and substantial relationship between the purpose of the ordinance and its specific application to 
the property. Mr. Sullivan concurred and had nothing to add. Mr. Rheaume said he would support 
the motion because, even though it was a substantial increase in height and length in the left yard 
setback, the actual encroachment into the side yard setback was very minor. Chair Margeson said 
she had similar concerns but it was within all the zoning limits. Mr. Nies said he saw some homes 
across the street similar in height and structure, so that was why he felt that the essential 
characteristics of the neighborhood would not be affected.  
 
The final motion as restated by the Chair is to postpone the public hearing and request to the 
September 15th meeting, so that the applicant can provide information on how and when driveway 
access will be provided to lot 233-135 and information on adopting the portion of Joffre Avenue to add 
square footage to the applicant’s lot.  
 
The motion passed with all in favor, 6-0    
 

F. The request of Brian and Martha Ratay (Owners), for property located at 475 Broad 
Street whereas relief is needed to construct a detached garage which requires the 
following: 1) Variance from Section 10.521 to a) allow 30% building coverage where 25% 
is allowed; b) a 5-foot right side yard where 10 feet are required; and c) 5.5-foot rear yard 
where 14 feet are required. Said property is located on Assessor Map 221 Lot 96 and lies 
within the General Residence A (GRA) District. (LU-26-95) 

SPEAKING TO THE PETITION [Timestamp 2:01:13] 
 
The owners Brian and Martha Ratay were present. Mr. Ratay said they asked for six variances two 
years ago to build the house and garage that were approved, but they recently discovered that they 
had to return to the Board to discuss the changes to the garage that they made, not knowing that 
approval was needed because the garage was smaller. He said the 2-story garage was now a single 



Minutes of the Board of Adjustment Meeting, August 18, 2026 Page 8                               
 

garage with a traditional gable roof and no longer had a staircase in the back. He said the height was 
18 feet tall and it was 320 square feet. He reviewed the criteria.  
 
The Board had no questions. Chair Margeson opened the public hearing. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one spoke, and Chair Margeson closed the public hearing. 
 
DECISION OF THE BOARD [Timestamp 2:09:33] 
  
Mr. Nies moved to grant the variances for the petition as presented and advertised, seconded by 
Mr. Sullivan. 
 
Mr. Nies said there was discussion about the garage’s height two years ago but the variances were 
still approved. He said the project was now smaller and the relief required was roughly the same. He 
said granting the variances would not be contrary to the public interest and would observe the spirit 
of the ordinance because the changes would not affect the health, safety, and welfare of the 
neighborhood, would have no effect on light and air, and would not alter the essential characteristics 
of the neighborhood. He said the garage would be similar to others in the area and would fit in well. 
He said substantial justice would be done because he could not see any benefit to the public by 
denial that would outweigh the benefit to the applicant. He said granting the variances would not 
diminish the values of surrounding properties, noting that no evidence was presented that it would 
do so. He said it was a small lot and the project would make it similar to other developed properties 
in the neighborhood, and it was also a better design than the previously-approved one. He said the 
special conditions were that the lot was undersized for the zone and subject to a bit of a driveway 
easement on the left side of the lot, and there were not a lot of good places to place a garage other 
than what the applicant chose. He said, due to those special conditions that distinguish it from 
others in the area, there was no fair and substantial relationship between the purpose of the 
ordinance and its specific application to the lot. Mr. Sullivan concurred. Mr. Rheaume said he voted 
against the relief being granted two years before due to the size and configuration of the garage, but 
he thought the new structure was much more conforming. 
 
The motion passed with all in favor, 6-0. 
 
III.   NEW BUSINESS 

 
A. The request of Boston and Maine Corporation (Owner) and OUTFRONT Media 

(Applicant), for property located at 0 Bartlett Street whereas relief is needed to replace a 
one-sided static billboard with an animated billboard which requires the following: 1) 
Variance from 10.1224.10 to allow an animated sign where it is not allowed; 2) Variance 
from Section 10.1224.90 to allow an off-premise sign where it is not allowed; 3) Variance 
from Section 10.1234 to allow a sign not specifically allowed in a sign district; 4) Variance 
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from Section 10.1241 to allow a sign not permitted in a sign district; 5) Variance from 
Section 10.1251.20 to allow sign area of 378 sq feet where the maximum is not specified; 
6) Variance from Section 10.1253 to allow a sign height of 25 feet and sign setback of 1.5 
feet where the minimums and maximums are not specified; 7) Variance from Section 
10.1262 to allow 24 hours of illumination throughout the day. Said property is located on 
Assessor Map 165 Lot 14 and lies within the Transportation Corridor. (LU-26-87) 

SPEAKING TO THE PETITION [Timestamp 2:15:28] 
 
Attorney Eli Leno was present on behalf of the applicant, along with Jenna Fischer and Jim Norton 
of OUTFRONT Media. He reviewed the photometric study plan. He said a limited portion of the 
property was in front of the Pet Medic and near Buffalo Wild Wings and was not a situation where 
the sign would be visible. Ms. Fischer said OUTFRONT Media wanted to modernize the billboard 
by replacing it with a modern digital display in the Transportation Corridor and that the height 
would stay the same. She said the digital display would use an internally illuminated LED screen 
that would decrease the light significantly. She said the sign would have a static display every 10 
seconds and there would be no scrolling, flashing, or video. She said it would provide more 
affordable advertising opportunities for local businesses. Attorney Leno reviewed the criteria. 
 
[Timestamp 2:30:01] Mr. Sullivan asked if whether the only people who would see the sign would 
be drivers heading southbound on Route One and Buffalo Wild Wings. Attorney Leno explained 
that the proposed sign would be more controllable and would be dimmer at night but brighter during 
the day. He said it would prevent eyestrain in the drivers but would remain visible. Mr. Rheaume 
asked if someone sat at a computer and updated what was shown and what got transmitted through 
cell towers. Ms. Fischer agreed. Mr. Rheaume said the sign would provide public service messages 
to the New Hampshire Department of Transportation (NHDOT) but that Ms. Fischer said the City 
could make use of it as well. He asked for more detail. Ms. Fischer said safety content would be 
provided, e.g. messages that showed “Don’t crowd the plow” and “Get Off Your Phone”. Mr. 
Rheaume asked if the service was for free. Ms. Fischer agreed and said the percentage of the 
business concentrated on local signage was about 70 percent in New Hampshire. Mr. Nies said the 
Transportation Corridor was not in any of the existing sign districts, so there were no specific 
dimensions that applied in that area, but the existing sign was nearly twice the size of any 
freestanding sign in any sign district, and it was proposed to increase the size 21/2 times. He asked 
why. Ms. Fischer said the proposed LED sign face was 10-1/2 feet tall by 38 feet wide, which was 
the standard bulletin size used throughout the industry. She said the additional width would allow 
businesses to display copy that was easy to read along that roadway. She said the sign would still be 
25 feet higher because the 2-3’ tall apron underneath it would be removed. Chair Margeson clarified 
that the sign on the other side of the roadway was not part of the application.  
 
Chair Margeson opened the public hearing. 

 
SPEAKING IN FAVOR OF THE PETITION  
 
No one spoke.  
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SPEAKING IN OPPOSITION TO THE PETITION [Timestamp 2:40:00]  
 
Jacob Scarpaci of 50 Cate Street said the applicant was asking for seven variances, which bypassed 
the intent of the Portsmouth sign ordinance to protect the neighborhood’s characteristics. He said 
the justifications for the variances were not demonstrated. He said the zoning ordinance did not 
merely regulate animated signs but placed them in a category prohibited in all districts. He said no 
hardship was demonstrated and that the desire to replace the sign with an animated one was a 
commercial preference to increase revenue. He said animated dynamic screens were engineered to 
command a driver’s attention. He explained why the petition did not meet the other criteria. 
 
Other people who lived at 50 Cate street who were opposed were: Amy Cadugan, Celine Gribbin, 
William Clark, Patricia Donaldson, and Michelle and Wayne Ronchetti. 
 
Michael Thiel of 767 Islington Street (via Zoom) verified that it was the sign on the Route One 
Bypass and not the one at the Islington and Bartlett Street intersection. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION [Timestamp 2:48:45] 
 
Attorney Leno referred to the Department of Transportation study that stated that between 73 and 
85 percent of drivers devoted their visual attention to the road ahead of them.  
 
Wayne Ronchetti of 50 Cate Street asked if it would set a precedent for other locations. Chair 
Margeson said the Board could speak only to the proposed location. Mr. Sullivan asked why anyone 
on Cate Street would care about the sign. Mr. Ronchetti said there was a lot of vehicular activity on 
Cate Street and that the sign would add more distraction. 
 
Patricia Donaldson of 50 Cate Street said the given address was 0 Bartlett Street, and what people 
saw was not one sign but the entire property. She said since the 1950 signage, the City had declared 
that illuminated billboards were not allowed She said the area was not a residential one in 1950.    
 
Attorney Leno said it was a dangerous precedent to say that there could not be a sign because it was 
now 3-acre lots instead of one. 
 
No one else spoke, and Chair Margeson closed the public hearing. 
 
DISCUSSION OF THE BOARD [Timestamp 2:57:04] 
 
Mr. Nies said the applicant was changing an existing sign to an animated one, which was prohibited 
by the zoning ordinance. He said he found it difficult to reconcile allowing an animated sign just 
because it was an upgrade, given the length prior discussion and decision by the Planning Board 
several years before. He said the Planning Board should revise the zoning ordinance if animated 
signs are now going to be allowed. He said he was also concerned about the size increase because 
the maximum size for a freestanding sign in any sign district was 150 feet. He said the existing sign 
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was 288 sf and the applicant wanted to go up to 378 sf just because it was the standard animated 
sign size. He said the Transportation Corridor did not allow any signs. Vice-Chair Mattson said the 
sign was technically animated but there were different levels of animation that at some point 
became motion. He said he understood why the ordinance would be against animated signs that are 
changing fast enough so that they did not seem static. He said a lot of signs might be considered to 
be the name of a place as opposed to a billboard advertising to a traffic corridor. He said the 
applicant’s situation was unusual because there was already a grandfathered sign in that location 
and the parcel was unusually shaped and unprecedented anywhere else in the City. Mr. Rheaume 
said sign technology had changed but that most of the sign applications in the past were for a 
specific business and the variance requests were reasonable. He said the ordinance was stating that 
new billboards could not be placed in new places, but the applicant was asking for an intensification 
of an existing sign and offsite advertising was not something the City wanted because it was 
promoting something that was remote to the sign’s location. He said the intensification request was 
a big one and that he saw nothing unique about the applicant’s situation and did not find that it met 
any of the Board’s criteria. Chair Margeson said the zoning ordinance was very clear and that there 
was an extensive community discussion. She said the application violated the zoning ordinance in 
many ways and she did not see any hardship.  
 
DECISION OF THE BOARD [Timestamp 3:08:15]    
 
Mr. Rheaume moved to deny the requests as presented and advertised because they fail the following 
criteria: 10.233.21 granting the variance would not be contrary to the public interest, 10.233.22 
granting the variance would observe the spirit of the Ordinance, 10.233.23 granting the variance would 
do substantial justice, and 10.233.25 the hardship criteria.  Mr. Sullivan seconded. 
 
Mr. Rheaume said there was nothing especially compelling in the petition that met the Board’s 
criteria. He said the applicant stated that they were not changing the general characteristics of the 
neighborhood, but the criteria was broader than that. He said it was argued that the locality had 
changed over the past 70 or so years since the billboard was put up. He said there were changes in 
the nature of the community and what the City expected out of signage in that community, and the 
applicant proposed to intensify the grandfathered use and would alter the essential character of the 
locality. He said there were multiple things that needed variances because the ordinance stated that 
they do not want signs that are not related to the property or in the Transportation Corridor. He said 
the proposed size of the sign was outside of what would be allowed in any district. He said the 
petition failed the first two criteria. Related to substantial justice, he said the benefits that the 
applicant discussed did not necessarily need that location because there were several ways to get 
information out as a society that were separate from saying that this billboard would make a 
substantial enough improvement in that balancing test. He said part of the hardship criteria might be 
satisfied, but the petition failed on whether the proposed use is a reasonable one. He said it was 
outside the scope of the vision for the Transportation Corridor and was not a permitted use in that 
zone. Mr. Sullivan concurred. 
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The motion to deny passed by a vote of 4-2, with Vice-Chair Mattson and Mr. Lucas voting in 
opposition.      
 

B. POSTPONED TO AUGUST 25, 2026 The request of Road to the West, LLC (Owner), 
for property located at 140 West Road whereas relief is needed to establish an indoor 
recreation space, restaurant, event  space, and outdoor dining area which requires the 
following: 1) Variance from Section 10.440 to allow a) Use #9.43, a restaurant and function 
room with an occupant load from 250 to 500 where it is not allowed, b) Use #4.30, indoor 
recreation use where it is not allowed, and c) Use #19.50, outdoor dining as accessory use 
to a permitted principal use. Said property is located on Assessor Map 252 Lot 2-1301 and 
lies within the Industrial (I) District. POSTPONED TO AUGUST 25, 2026 (LU-26-107) 

 

C. POSTPONED TO SEPTEMBER The request of Ann Marie Wiley Revocable Trust 
(Owner), for property located at 64 Woodworth Avenue whereas relief is needed to 
construct an addition to the existing structure which requires the following: 1) Variance 
from Section 10.521 to allow a) 8.5 foot left yard where 10 feet are required, and b) 26% 
building coverage where 20% is the maximum. Said property is located on Assessor Map 
243 Lot 42 and lies within the Single Residence B (SRB) District. POSTPONED TO 
SEPTEMBER (LU-26-102) 
 

IV.   ADJOURNMENT 
 
The meeting adjourned at 10:15 p.m. 
 
Submitted, 
Joann Breault 
BOA Meeting Minutes Taker 



MINUTES OF THE 
BOARD OF ADJUSTMENT MEETING 

EILEEN DONDERO FOLEY COUNCIL CHAMBERS 
MUNICIPAL COMPLEX, 1 JUNKINS AVENUE 

PORTSMOUTH, NEW HAMPSHIRE 
 
7:00 P.M.                August 25, 2026                                                                                                                                  
 
MEMBERS PRESENT: Beth Margeson, Chair; Jeffrey Mattson, Vice Chair; David Rheaume; 

Thomas Nies; and Thomas Rossi 
 
MEMBERS EXCUSED: Mike Lucas, Alternate; Robert Sullivan 
 
ALSO PRESENT: Stefanie Casella, Planning Department  
                                                                                             
 

Chair Margeson called the meeting to order at 7:00 p.m. The applicant said they would go forward 
with the petition even though there were only five Board members present. 
 
I. NEW BUSINESS 

A. The request of Road to the West, LLC (Owner), for property located at 140 West Road 
whereas relief is needed to establish an indoor recreation space, restaurant, event space, and 
outdoor dining area which requires the following: 1) Variance from Section 10.440 to allow 
a) Use #9.43, a restaurant and function room with an occupant load from 250 to 500 where 
it is not allowed, b) Use #4.30, indoor recreation use where it is not allowed, and c) Use 
#19.50, outdoor dining as accessory use to a permitted principal use; 2) Variance from 
Section 10.1113.20 to allow parking spaces between the principal building and street; and 
3) Variance from Section 10.1113.41 to allow a 2 foot parking space setback where 50 is 
required. Said property is located on Assessor Map 252 Lot 2-1301 and lies within the 
Industrial (I) District. (LU-26-107) 
 

SPEAKING TO THE PETITION [Video timestamp 4:33]  
 
Attorney John Bosen was present on behalf of the owner and applicant, along with Alex Choquette, 
owner of Road to the West and the Black Rock Social Club; project engineer Alex Ross; project 
architect Mark Gianniny; Black Rock Social Club General Manager Chris Hollis; and Executive 
Director of Programming Christine Schindler. Attorney Bosen said the Black Rock Social Club is a 
venue that supports local charities and aims to raises over $1 million dollars annually for local 
nonprofit organizations.  He said in 2022 they received approval from the Board to convert the prior 
use at 140 West Road from a trampoline park to the Black Rock Social Club. He said it was 
currently fit out for live music and had a restaurant and bar for members and guests. He said a 
variance was also approved to allow parking. He said the 2022 plans included a restaurant and bar 
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but an oversight occurred because the applicant did not ask permission for them. He said things 
became complex in November 2022 when the building permit application was filed. He said the 
amended site plan was approved by the Planning Board and a building permit was issued in June 
2023. He said the applicant was informed in November 2023 that the plans to convert the two floors 
were cost prohibitive, so the applicant sought a refund for some of the fees and a waiver was signed 
that abandoned the prior approval. He said permits were then received for the kitchen and bar to be 
installed and the parking lot was repaved. He said the 2022 approval did not anticipate all the 
activities that Black Rock Social Club has or outdoor dining, and the permit did not specifically 
reference a fundraiser using a comedy show or a band. He said the applicant was now addressing 
the fact that they did not ask for the restaurant use and were requesting variances for outdoor dining 
and parking. He reviewed the variance criteria.  
 
[Timestamp 17:19] Mr. Rheaume asked what the outdoor dining would look like. Mr. Gianniny said 
there were currently 10 picnic tables in front of a container that would be converted to serve drinks 
and that they wanted to add a patio for additional seating. He said there was a hatched area for 
crossing the driveway and the seating area would be closed off to regular vehicular traffic by fences. 
Mr. Rheaume asked if the grass area would be made into an impervious surface. Mr. Gianniny said 
the area with the picnic tables would stay grass and the only impervious would be what exists now. 
Mr. Rheaume asked how the parking was calculated. Mr. Gianniny said the Staff Report had a 
parking count of 78 spaces based on the requested use, but he had 95 spaces because he broke up 
the indoor recreation, restaurant, and office space. He said the parking lot was striped for 78 spaces 
and that more striped spaces could be added. Mr. Rheaume ensured that City Staff was confident 
that the requested relief from Use # 9.43, a restaurant and function room with an occupant load from 
250 to 500 where it is not allowed, would cover everything that the applicant described as well as 
the kinds of events, and that it would be covered by the restaurant use.  
 
[Timestamp 23:30] Mr. Nies said a place of assembly is not called out in the Legal Notice. He said 
a place of assembly is allowed to have entertainment, comedy, or music but is not listed in the 
ordinance as an accessory use for a restaurant. He said if the Board granted the restaurant and 
function room variance as listed in the Legal Notice, he asked if it would cover the applicant’s 
intent to have entertainment as well. Ms. Casella said that, unless the applicant had a different 
version of a place of assembly, she was confident that it would. Mr. Nies asked how the fence 
would not affect the parking spaces behind the building. Mr. Gianniny said they those parking 
spaces would be used by the staff and others. Mr. Nies asked if there would be music and 
entertainment in the outdoor dining area. Attorney Bosen said there currently wasn’t but there was 
plenty of room inside to do so. Mr. Nies said the application stated that the hours of operation were 
late afternoon into the evening, and he asked if there was an intent to have daytime conferences or 
meetings in the function room. Attorney Bosen agreed. Mr. Rheaume asked where the fence would 
go. Mr. Gianniny said it would start at the corner of the building and then go across the property. He 
said there would be several gates and described what they were and in what locations. Chair 
Margeson asked Attorney Bosen how the benefit to the applicant would outweigh the loss to the 
public by granting the variance for substantial justice. Mr. Bosen said there would be no benefit to 
the public if the variance were denied because it was the Industrial Zone. 
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Chair Margeson opened the public hearing. 
 
SPEAKING IN FAVOR OF THE PETITION [Timestamp 30:21]  
 
Owner Alex Choquette said their main mission was to raise money for nonprofits.  
 
Kevin Watt of Metropolitan Pipe & Supply Co. said they were the neighbor to the proposed patio 
seating and that he had 24 parking spaces that the applicant could use. 
 
Michael Blackman of 27 Albany Street said Black Rock raised money for workforce housing.  
 
Shawn Tracy of 24 Johnson Court said Black Rock was community oriented and created a lot of 
local jobs, and he did not think the variances would inconvenience anyone.  
 
Kevin Dodge of 99 Hanover Street said he met Mr. Choquette in 2017 when he was sponsoring an 
event for veterans and that he joined Black Rock because they support veterans and other charities. 
 
Larry Vannatta of 5 Wood Road, Durham, said he owned several entertainment venues in the area 
and knew what it was like to run a business like Black Rock. He said he attended several of Mr. 
Choquette’s fundraisers and thought the place was inviting and a great asset to the community.  
 
Anna Hayes of 1 Cate Street said Black Rock had affordable membership options for everyone. 
 
Attorney Frank Cimler of Dover said he had produced a lot of big Boston acts like Aerosmith and 
that Black Rock’s interior was one of the nicest venues in New England. He said his son was 
serving in Iraq and asked that the Board support Mr. Choquette because he supports veterans. 
 
Patrick Kane of 213 Gates Street said he was a partner at High Street Insurance and Financial 
Services and thought Mr. Choquette was one of the finest gentlemen he knew.  
 
SPEAKING IN OPPOSITION OR SPEAKING TO, FOR, OR AGAINST THE PETITON 
 
No one spoke. Chair Margeson closed the public hearing. 
 
DISCUSSION OF THE BOARD [Timestamp 42:24]  
 
Mr. Rheaume said it was like dividing the application up into two pieces, dimensional variances 
related for parking and the parking between the principal building and the street. He said the 
building had two front yards in the sense that it was on a curve, so parking on both those sides 
would require variance relief. He said the Board recognized that the desire to have parking behind 
the structure was an aspirational goal in the zoning ordinance, but at the same time they realized 
that having the applicant relocate all  his parking and doing the building over would be an undue 
burden on him, with very little public benefit. He said none of the properties along West Road had 
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all their parking behind them and not many properties complied with the 2 feet where 50 ft is 
required. He said the applicant had an existing condition and the ask was reasonable. Related to the 
use variances, he said the neighborhood was zoned Industrial from West Road to Peverly Hill Road 
but the Gateway 1 District was across the street from the applicant’s building and Gateway 2 was 
just up the street. He said the Eversource building was in the G1 District even though it probably 
had the most industrial use in the neighborhood, but nothing  immediately adjacent to the 
applicant’s parcel was heavily industrial. He said some of the applicant’s proposed uses would be 
allowed by special exception and that dining was a permitted use in the G1 and G2 Districts. He 
said the area in the future might change to match some of what is between West Road and Lafayette 
Road. He said those factors weighed in favor of the applicant. He said the Planning Board would 
consider partitioning some of the parking at the Site Plan review. Chair Margeson said she would 
not support the application because it was an expansion of uses with respect to the property. She 
said in 2013, the Board granted the request to convert the industrial building to a health club and 
then a private indoor recreation facility, and now the applicant was asking for a restaurant, a place 
of assembly, and an outdoor dining area.  She said it just kept going on and on. She said it was up to 
the City Council to perhaps rezone the area but she did not find that the area supported this kind of 
use. She said granting the variance would introduce a use of nighttime events, which apparently was 
already happening on the applicant’s parcel. Vice-Chair Mattson said it seemed reasonable to allow 
the parking to be maintained as it is because it was the Industrial Zone and the neighborhood was 
not built up like the downtown area. As for the uses, he said they were not allowed in an industrial 
zone but they were reasonable. He said the Industrial Zone would be more imposing on the 
applicant’s establishment than the establishment’s impact on the Industrial Zone. He said the uses 
were compatible with each other and could be justified. Mr. Nies said he was concerned about 
expanding the use to an outdoor area. Mr. Rossi said he would support the variance requests. He 
said sometimes things require a fine-toothed analysis of the pros and cons, but this was not one of 
those cases and it was largely variances to reflect the current conditions on the ground, which are 
operating in harmony with the surrounding area, and he did not think there was any rationale for 
taking it apart further than that. It was further discussed. Mr. Rheaume said the variance requests for 
an outdoor restaurant and recreation use would run with the land. He said the outdoor use was 
something new from the original application but it was a situation where the applicant was 
somewhat there and he was more comfortable with it than he normally would be.  
 
DECISION OF THE BOARD [Timestamp1:01:18] 
 
Vice-Chair Mattson moved to grant the variances for the petition as advertised and presented. Mr. 
Rheaume seconded.  
 
Vice-Chair Mattson said granting the variances would not be contrary to the public interest and 
would observe the spirit of the ordinance. He said the proposed use was allowed in the ordinance 
but it was just in this specific industrial zone that it was not allowed. He said however that it is on 
the edge of that zone near another zone where it is allowed and was only separated by a street, 
which he thought is a special condition. He said the essential character of the neighborhood would 
not be altered because the building and use already exist and the neighborhood is somewhat eclectic 
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from an industrial standpoint. He said it would not threaten the public’s health, safety or welfare or 
otherwise injure public rights. He said the parking already exists and does not have a negative 
impact. He said granting the variances would do substantial justice because the benefit to the 
applicant would not be outweighed by harm to other individuals. He said the values of surrounding 
properties would not be diminished, noting that the Board did not hear expert testimony but had no 
reason to think the way the property is being utilized would be detrimental to the neighboring 
properties. He said literal enforcement of the ordinance would result in unnecessary hardship. He 
said there were special conditions that distinguish it from other properties, including the physical 
reality of the property being on the sharp bend in West Road that was somewhat unique and the 
existing structure’s location with the parking where it is. He said it would be an unnecessary 
hardship to demolish the building and move it closer to the street and put the parking in the back. 
He said the revision to the zoning was more recent and seemed to be more applicable to future 
builds. He said the area was zoned Industrial but was on the edge of the zone. In terms of the 
neighborhood, he said it is obviously more or less industrial than perhaps other places where this 
type of use would be allowed. He said the proposed use is a reasonable one and noted that it has 
been a reasonable use and should continue to be one. 
 
Mr. Rheaume said he agreed with almost everything Vice-Chair Mattson said. He said that Vice-
Chair Mattson thought there was nothing de minimis about the requests, but Mr. Rheaume thought 
they were justified. He said the fact that the property is right up to the Gateway Zone would allow 
most of the uses and it is uniquely situated in the Industrial Zone because the long side of the 
property is up against the Gateway District. He said the shape and configuration of the lot 
contributes to the idea that it is not perfectly suited for the Industrial Zone and gives it leeway for 
being on the edge right up against the Gateway District. He said the Board was not inventing 
something new but saying that these were things that would essentially be allowed with special 
exceptions and works in favor of the applicant. He said the outdoor use is an expansion of what was 
previously reviewed and granted by the Board but he thought it would ultimately be very limited. 
He said what the applicant was asking for is a small portion of the property and the physical 
constraints of the property would prevent further expansion. He said the application still had to go 
through a few more land board reviews, but for the purposes of the Board he thought the application 
met the five criteria. Mr. Rossi said he appreciated the public who made their statements and tapped 
into some deep emotions, which the Board did not see often in a positive sense. Vice-Chair Mattson 
said he accepted Mr. Rheaume’s comments. 
 
The motion passed by a vote of 4-1, with Chair Margeson voting in opposition. 

 

II. ADJOURNMENT 
 
The meeting adjourned at 8:10 p.m. 
 
Submitted, 
Joann Breault 
BOA Meeting Minutes Taker 
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September 15, 2026 Meeting 

II. OLD BUSINESS 
A. POSTPONED The request of Hope for Tomorrow Foundation (Owner), for 

property located at 315 Banfield Road whereas relief is needed to construct an 
addition to the existing school on the property, which requires the following: 1) 
Variance from Section 10.334 to allow the existing primary and secondary school 
use (Use #3.21) to be extended to another part of the remainder of the land. Said 
property is located on Assessor Map 266 Lot 5 and lies within the Industrial (I) 
District. (LU-26-41) POSTPONED 

Planning Department Comments 
Applicant has postponed consideration to the October BOA meeting   
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September 15, 2026 Meeting 

II. OLD BUSINESS 
B. The request of Ann Marie Wiley Revocable Trust (Owner), for property located at 

64 Woodworth Avenue whereas relief is needed to construct an addition to the 
existing structure which requires the following: 1) Variance from Section 10.521 to 
allow a) 8.5 foot left yard where 10 feet are required, and b) 26% building coverage 
where 20% is the maximum. Said property is located on Assessor Map 243 Lot 42 
and lies within the Single Residence B (SRB) District. (LU-26-102) 

Existing & Proposed Conditions 
 Existing   Proposed  Permitted / 

Required   
Land Use: Residential  Construct an addition to the 

existing structure 
Primarily 
Residential  

Lot area (sq. ft.): 5,541 5,541 15,000 min.  

Lot Area per Dwelling  
Unit (sq. ft.):  

5,541 5,541 15,000 min. 

Primary Front Yard (ft.): 10.9 Addition: 10.9 7.5 min.  
Secondary Front Yard (ft.): 12.5 12.5 10 min. 
Left Side Yard (ft.): 20.8 8.5 10 min.  
Rear Yard (ft.): 34.6 34.6 30 min.  
Building Coverage (%):  20.3 26 20 max.  
Open Space Coverage (%):  69.4 62.8 40 min.  
Height (ft.): 20 20 35 max. 
Estimated Age of Structure:  1932 Variance request(s) shown in red.   

Other Permits/Approvals Required 
• Building Permit 
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September 15, 2026 Meeting 

Neighborhood Context  

 
 

  

Aerial Map 

Zoning Map 
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September 15, 2026 Meeting 

Previous Board of Adjustment Actions 
No previous history found 

Planning Department Comments 
The applicant proposes to construct an addition to the left side of the existing home. 
Requested variances are left side and building coverage. 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 
 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance.  
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September 15, 2026 Meeting 

II. OLD BUSINESS 

D. The request of Michael J Ferrelli (Owner), for property located at 0 Joffre Avenue 
and 18 Barberry Lane whereas relief is needed to construct a single-family home 
on a vacant lot which requires the following: 1) Variance from Section 10.521 to a) 
allow for 0 feet of street frontage where 100 feet is required; b) allow for 12,185 
square feet of lot area where 15,000 square feet is required; c) allow for 12,185 
square feet of lot area per dwelling where 15,000 square feet is required; and 2) 
Variance from Section 10.1114.31 to allow for two driveways on a single lot where 
one is permitted. Said properties are located on Assessor Map 233, Lot 135 and Lot 
131 and lie within the Single Residence B (SRB) District. (LU-26-92) 

Existing & Proposed Conditions 
 Existing   Proposed  Permitted / 

Required   
Land Use: Vacant lot Construct new SFR on 

vacant lot & driveway access 
from 18 Barberry Lane* 

Primarily 
Residential  

Lot area (0 Joffre) (sq. ft.): 12,185 12,185 15,000 min.  

Lot Area per Dwelling  
Unit (sq. ft.):  

12,185 12,185 15,000 min.  

Frontage (ft.): 0 0 100 min. 

Depth (ft.):  >100 >100 100 min. 

Front Yard (ft.): N/A   >30  30 min.  
Right Side Yard (ft.):  N/A >10  10 min. 
Left Side Yard (ft.):  N/A   >10  10 min.  
Rear Yard (ft.):  N/A   >30  30 min.  
Building Coverage (%):   N/A  <20 20 max.  
Open Space Coverage (%):   100  >40 40 min.  
Height (ft.):  N/A  <35 35 max. 
Parking   0  1 1   
Estimated Age of Structure:  1961 Variance request(s) shown in red.   

*Variance from Section 10.1114.31 to allow for two driveways on a single lot 

Other Permits/Approvals Required 
• Wetland CUP / Planning Board 
• Building Permit  
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September 15, 2026 Meeting 

Neighborhood Context  

 
 

 
  

Aerial Map 

Zoning Map 
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September 15, 2026 Meeting 

Previous Board of Adjustment Actions 
No Previous BOA history was found. 

Planning Department Comments 
The applicant is proposing to construct a new single-family residential dwelling on a vacant 
lot that does not conform to the minimum frontage or lot area requirements. The City was 
unable to find evidence to suggest that Joffre Avenue was formally accepted as a public way 
and the abutting landowners may have rights to claim to the centerline of the paper street. 
The applicants plan includes the area of Joffre Avenue to the centerline of the paper street 
abutting the property. To provide access to the lot, the applicant is proposing a second 
driveway on 18 Barberry Lane with a 16’ driveway easement.  
 
Update for the September 15th meeting: 
 
The applicant has submitted a supplemental memo which outlines a potential solution to the 
questions raised at the August 18th meeting. In addition, the Deputy City Attorney has 
provided the following statement. 
 
Message from Deputy City Attorney Trevor McCourt 

“I can confirm that, based upon my own extensive research of City records, the City 
has never, by affirmative act or by implication, accepted the paper street known as 
Joffre Avenue. Due to the date of dedication, the City has no legal interest in Joffre 
Avenue at this time.” 

 
Additionally, for the Boards reference, I have provided a statement on the proposed 
driveway width from Assistant Deputy Fire Chief Chad Putney below. 

“Given Barberry Lane is not quite 16, a 16 foot wide driveway in this case is not 
unacceptable. It would be preferred to be 20 feet.” 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
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September 15, 2026 Meeting 

Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance.  



Derek R. Durbin, Esq.   
603.287.4764  

derek@durbinlawoffices.com  

 

Durbin Law Offices, P.L.L.C.    154 Maplewood Avenue, Portsmouth, NH 03801    www.durbinlawoffices.com 

 

 

BY:  VIEWPOINT & HAND DELIVERY 

 

August 28, 2026  

 

City of Portsmouth 

Zoning Board of Adjustment 

1 Junkins Avenue 

Portsmouth, NH  03801 

 

RE:  Supplemental Letter 

 Variance Application - Tax Map 233, Lot 135 

 LU-26-92  

 

Dear Zoning Board Members, 

 

 At your August 18, 2026 meeting, you voted to postpone consideration of the above 

referenced variance application to your September 15, 2026, meeting “so that the applicant can 

provide information on how and when driveway access will be provided to Lot 233-135 and 

information on adopting the portion of Joffre Avenue to add square footage to the applicant’s lot.” 

I offer the following response below. 

 

 Driveway Access  

 

 I attended a meeting with Peter Stith, Stefanie Casella, Jillian Harris and Trevor McCourt, 

Esq. on August 25, 2026 to discuss the questions and concerns raised by the Board.  One the 

concerns expressed was about ensuring that legal access is provided to the subject property in the 

future since the property at 18 Barberry (“house lot”) is owned in common with the subject 

property (“vacant lot”).  It is our understanding that the underlying concern relates to the 

commonality of ownership of the house lot and vacant lot and the legal principle that one cannot 

grant an easement unto themselves.  To address this concern, the Applicant, following consultation 

with the staff, proposes the following two (2) conditions of approval for consideration: 

 

1) That an agreement, deed covenant or other written instrument of similar effect shall be 

approved by the City Legal Department and recorded with the Registry of Deeds 

reserving a driveway access easement across Tax Map 233, Lot 131 to Tax Map 233, 

Lot 135. 

 

2) The exact location and configuration of the driveway across Tax Map 233, Lot 131 to 

Tax Map 233, Lot 135 may be modified by the Department of Public Works prior to 

issuance of a driveway permit.  

 

 

 



 

 

 

I note that there is precedence in this approach, which the City has supported in other 

similar situations in the past.  As an example, in 2022 I had a client subdivide a property on Artwill 

Avenue into three (3) separate lots.  As a condition of the subdivision approval, my client was 

required to grant several access and utility related easements over the lots since Artwill Avenue is 

a private street.  Because my client owned all 3 lots in common, it entered into an agreement with 

the City that was subsequently recorded that stipulated that each lot would be conveyed in the 

future subject to the easements.   See attached.   

 

Joffre Avenue 

 

My client is likely to seek a release deed from the City for the land underlying Joffre 

Avenue in the future merely for clarity of title, not to establish rights that he does not already have 

in it.  It is firmly established law in the state of New Hampshire that a conveyance of land bounded 

by a roadway is presumed to run to the center of the roadway unless a contrary intention is plainly 

disclosed.  Luneau v. MacDonald, 103 N.H. 273, 276, 173 A.2d 44, 46 (1961).  Absent fee simple 

ownership of a roadway, the Supreme Court has made it very clear that the intent that the soil in 

the street should be owned by someone other than an abutting landowner is so improbable that it 

would require an express exception in the grant, or some clear and unequivocal declaration, or 

certain and immemorial usage, to limit the title of the grantee to the edge of the street. Smith v. 

Furbish, 68 N.H. 123, 126, 44 A. 398, 399 (1894).  Conveyances of lots which are now located 

on paper streets and which were originally sold by reference to a recorded plat or plan showing 

existing or proposed streets as constituting the boundaries for the lots, have been held to convey 

to the grantee the fee simple to the land underlying the adjoining streets.  Gagnon v. Moreau, 107 

N.H. 507, 509, 225 A.2d 924, 925 (1967). 

 

In the case of Joffre Avenue, which is not even identified as a named City street on its 

maps, the City has determined that it does not have any interest in the paper street and that any 

rights it may have once had have been extinguished by operation of law.  My understanding is that 

written confirmation of this will be provided either by the Legal or Planning Department or both.  

This position was reaffirmed in my meeting with the staff on August 25th.  Any effort made by the 

Applicant to seek a formal release and deed to the land underlying the abutting streetway would 

be solely for the purpose of clarifying his title/record ownership of the land.   In other words, it 

would be done merely to ensure that any title examiner reviewing title to the property has clear 

evidence of title to the land in question.  The Applicant did not include any portion of the paper 

street in his variance request for lot area out of an abundance of caution but that does not constitute 

an admission that he does not own it or that he must take some action to acquire it.  The question 

about ownership over the paper street should have no bearing on the Board’s decision. 

 

 

 

 

 

 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A55G9-J5C0-R03J-J2GS-00000-00&pdcontentcomponentid=243599&pdislparesultsdocument=false&prid=42a85bb7-01b3-47d6-a14f-10fc8c7c861b&crid=e77da445-f5f6-48fc-8e0d-e3b50e5e23b4&pdisdocsliderrequired=true&pdpeersearchid=e52590ee-2296-48d3-b71e-041ec9878067-1&ecomp=b7tgk&earg=sr0
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A55G9-J5C0-R03J-J2GS-00000-00&pdcontentcomponentid=243599&pdislparesultsdocument=false&prid=42a85bb7-01b3-47d6-a14f-10fc8c7c861b&crid=e77da445-f5f6-48fc-8e0d-e3b50e5e23b4&pdisdocsliderrequired=true&pdpeersearchid=e52590ee-2296-48d3-b71e-041ec9878067-1&ecomp=b7tgk&earg=sr0


 

 

 

 

I would respectfully remind the Board that Lot 233-135 is a lawfully existing non-

conforming lot of record whether it is 12,185 square feet or 14,152 square feet or has frontage on 

a public street or not.  The Applicant not only has the right to access this lot but also has reasonable 

development expectations in it.  He is not seeking any dimensional relief distinct from the existing 

conditions of the lot.  Part I, Article 12 of the NH Constitution affords a high level of protection to 

owners of non-conforming lots.  I would submit that the Board’s review is more limited in this 

context than it would be if the Applicant was trying to create a new lot and needed lot area or other 

dimensional relief.    

 

 I hope you will grant the relief that is being sought, which is very reasonable under the 

circumstances.  Thank you for your time and thoughtful consideration of the application. 

 

 

Sincerely, 

 

 

 

 

Derek R. Durbin, Esq. 
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September 15, 2026 Meeting 

II. OLD BUSINESS 

E. The request of Kathleen B. and Kent A. Logan, Susan E. Lassen, Scott A. 
Lupkas, and Guy D. and Elizabeth R. Spiers (Appellants), for appeal of decision 
of administrative officials to classify the art studio attached to the side of the third 
dwelling unit as an R2 non-transient sleeping unit for property located at 28 
Blossom Street. Said property is located on Assessor Map 111 Lot 40 and lies 
within the General Residence B (GRB) and Historic Districts. (LU-26-114) 

Planning Department Comments 
The parties listed above are appealing the determination of the Chief Building Inspector in 
his determination of an R2 non-transient sleeping unit located at 28 Blossom Street. The 
meeting packet contains the filed appeal, a memo from the Planning Director, and a memo 
from Deputy City Attorney Trevor McCourt. 



STATE OF NEW HAMPSHIRE

CITY OF PORTSMOUTH

ZONING BOARD OF ADJUSTMENT

IN RE: Appeal from Determination Letter (July 23, 2026) and

Supplemental Determination Letter (August 6, 2026) of the

Chief Building Inspector, City of Portsmouth

Property: 28 Blossom Street, Portsmouth, NH 03801 (MBLU 0111/0040/0000)

Owners of Record: Burke-Zabarsky Revocable Trust; Hannah & Paul J. Burke, Trustees

NOTICE OF APPEAL AND STАТЕМЕNT OF GROUNDS

(Filed pursuant to RSA 674:33; RSA 676:5; and the Portsmouth Zoning Ordinancе)

TO: The Zoning Board of Adjustment, City of Portsmouth, New Hampshire

The undersigned, Kathleen B. Logan and Kent A. Logan, Trustees of the Kathleen B. Logan

Revocable Trust, of 21 Blossom Street; Susan E. Lassen, Trustee of the Lassen Family

Revocable Trust, of 34 Blossom Street; Scott A. Lupkas, of 33 Blossom Street; and Guy D.

Spiers and Elizabeth R. Spiers, Trustees of the 3A Trust, of 241 South Street, all of Portsmouth,

New Hampshire (collectively, "Appellants"), being abutters within the meaning of RSA 676:5, I,

and RSA 672:3, hereby appeal to this Board the determination of the Chief Building Inspector

set forth in (1) the Determination Letter dated July 23, 2026, and (2) the Supplemental

Determination Letter dated August 6, 2026 (together, the "Determination"), both concerning the

property at 28 Blossom Street, Portsmouth, New Hampshire ("the Property"). This appeal is

timely filed within thirty (30) days of both the Determination Letter and the Supplemental

Determination Letter, as required by RSA 676:5, I.

I. STATEMENT OF STANDING

Appellants own and/or occupy property that abuts, or is within the notice radius of, 28 Blossom

Street, and are directly and specially affected by the Determination, which authorizes continued

and expanded residential occupancy of a structure historically used as an accessory artist's

studio, with attendant impacts on neighborhood character, on-street parking, density, and life



safety in the General Residence B ("GRB") zoning district. Appellants therefore have standing to

bring this appeal as abutters under RSA 676:5, I, and RSA 672:3, and as aggrieved parties within

the meaning of RSA 674:33, I.

II. RELATIONSHIP TO CONCURRENT BUILDING CODE APPEAL

A separate appeal has also been filed with the New Hampshire Building Code Review Board

addressing building-code classification questions under Section 113.1.1 of the New Hampshire

State Building Code, including whether the Chief Building Inspector correctly applied the IBС

definitions of "sleeping unit" and "dwelling unit" and properly invoked the Section 104.2.4

modification authority. That appeal does not raise, and is not intended to waive, any of the

zoning grounds presented here.

III. STATEMENT OF FACTS

28 Blossom Street is improved with a two-family dwelling that received a variance in

1987 authorizing a third residential dwelling unit. A barn structure on the Property

contains a former hennery converted decades ago into an artist's studio by Melvin and

Joyce Zabarsky, the parents of current co-owner Hannah Burke.

Following the deaths of Mr. and Mrs. Zabarsky in 2019, Hannah Burke acquired an

interest in the Property and later conveyed it to the Burke-Zabarsky Revocable Trust, of

which she and her husband, Paul Burke, are trustees.

Beginning in 2023, the Burkes began housing their adult son, Christopher, in the studio.

When not confined in jail or committed to a mental health facility, he has been regularly

housed in the studio, including to the present day. Neighbors report that, to their

knowledge, the studio was never previously used as "overflow space for family and

friends," as the owners now represent.

Blossom Street neighbors have, for approximately three years, repeatedly raised concerns

with City officials regarding the nonconforming residential use of the studio and

regarding an unpermitted shed constructed by Paul  Burke on the southeast side of the

barn -a structure that does not appear on the Property's tax card to this day.



On July 23, 2026, without public notice, hearing, or an opportunity for abutters to be

heard, the Chief Building Inspector issued the Determination Letter, classifying the

studio as an "R2 non-transient sleeping unit" under the 2024 International Building Code,

subject to listed conditions, and citing Section 104.2.4 of the New Hampshire State

Building Code (the "modifications" provision) as partial authority.

On August 6, 2026, the Chief Building Inspector issued a Supplemental Determination

Letter purporting to clarify that the July 23 letter effected no zoning reclassification,

while nonetheless confirming that the studio "may continue to be used as an R-2 non-

transient sleeping unit" and that the Planning Director "concurs" in that conclusion.

As of the date of this appeal, Christopher Burke continues to be housed in the studio

notwithstanding that one or more conditions of the Determination - including

installation of a shower and other life-safety items - remain unsatisfied, and

notwithstanding that no certificate of occupancy has issued.

IV. GROUNDS FOR APPEAL

A. The Chief Building Inspector Exceeded His Authority and Usurped the Zoning Board's
Exclusive Jurisdiction

Under RSA 674:33, I, the Zoning Board of Adjustment holds exclusive authority to grant

variances and to hear and decide appeals of determinations that affect the application of the

zoning ordinance. The Chief Building Inspector's Section 104.2.4 authority is confined to the

State Building Code and permits modification only of building-code requirements upon a finding

of "practical difficulties" that does not lessen health, life-safety, or structural protections - it is

not, and cannot be, a source of zoning authority.

Although the Supplemental Determination Letter disclaims any zoning reclassification, its

practical and stated effect is to authorize a fourth, functionally independent sleeping arrangement

in a building previously approved for only three dwelling units, subject only to building-code

conditions. A determination that changes what may occupy a structure and how it may be used is

a zoning determination in substance, regardless of the label placed on it. By resolving this

question administratively - without notice, hearing, or referral to this Board - the Building



Inspector reached a decision reserved exclusively to the Board's variance and appeal jurisdiction

under RSA 674:33 and RSA 676:5.

B. The Approved Use Is Not a Permitted Use in the GRB Zoning District

The Portsmouth Zoning Ordinance, consistent with the 2024 IBC definitions relied upon in the

Determination itself, distinguishes a "dwelling unit" (which must contain permanent facilities for

living, sleeping, eating, cooking, and sanitation) from a "sleeping unit" (which by definition

lacks independent cooking facilities). A room or structure that provides only sleeping

accommodations without a kitchen, and that operates with its own separate exterior egress, falls

within the Ordinance's definition of a rooming, boarding, or co-living use rather than an

accessory or incidental use of a dwelling. Rooming and boarding uses of this kind are not

permitted by right in the GRB district. The Determination authorizes precisely this configuration

- a non-transient sleeping unit with its own egress, prohibited only from containing a kitchen —

without any of the zoning relief such a use requires.

C. The Determination Effectively Converts the Approved Three-Unit Building Into an

Unauthorized Rooming, Boarding, or Co-Living Arrangement Not Permitted Outside the
Downtown District

The City Council's recently adopted Co-Living Zoning Amendment demonstrates that the City

itself recognizes independent sleeping units of this type as a distinct land use requiring specific

zoning authorization - including tailored parking ratios - and confines that use to higher-

intensity mixed-use districts such as CD4. The Council's deliberate choice not to extend that use

to low- and medium-density residential districts such as GRB confirms, by clear implication, that

a co-living or rooming arrangement may not be piecemealed into an existing three-family

structure in the GRB district through an administrative building-code determination. The

Determination effectively grants by administrative letter what the Council itself has declined to

authorize by ordinance in this district.

D. The Studio Cannot Lawfully Be Treated as an Accessory Use Tied to the Separate
Parcel at 161 South Street

Both Determination Letters justify the arrangement, in part, on the premise that Christopher

Burke's "primary residence" is 161 South Street - a separate, non-contiguous parcel owned by

his parents - where he purportedly eats, bathes, and stores his belongings, while he sleeps at the



Property. An accessory use or structure must be incidental to, and located on the same lot as, the

principal use it serves; it cannot be constituted by combining facilities on one lot with sleeping

quarters on an entirely different, geographically separated lot under separate ownership and

separate tax assessment. The Ordinance recognizes no such cross-lot accessory-use arrangement,

and the Determination's reliance on activities occurring at 161 South Street to legitimize

residential occupancy at 28 Blossom Street is not a cognizable basis for approval under the

Ordinance.

The Determination compounds this defect by describing 161 South Street as being "in

proximity" to the Property, as though geographic nearness could substitute for the same-lot

requirement that defines an accessory use under the Ordinance. It cannot. 161 South Street and

28 Blossom Street are separate, distinctly deeded and separately assessed parcels, each with its

own MBLU designation, and no lot-line consolidation, lot merger, or other action has combined

them into a single zoning lot. Proximity between two parcels, however close, does not create the

unity of lot required for one parcel's facilities to serve as the accessory support for a use located

on another.

Nor is this defect merely academic. The Determination classifies the studio itself- not

Christopher Burke personally, and not the current ownership arrangement — as an R2 non-

transient sleeping unit, a classification that would run with 28 Blossom Street and remain in

effect for any future owner or occupant regardless of any continuing connection to 161 South

Street. Nothing in the Determination requires common ownership of the two parcels, requires the

sleeping unit's occupant to have any relationship to 161 South Street, or provides for

reconsideration if the two properties are ever conveyed separately. Should the Burkes sell 28

Blossom Street alone, sell 161 South Street alone, or sell the two properties to different

purchasers - any of which they remain free to do at any time - the entire factual predicate for

the Determination would disappear, yet the studio would continue to exist as an approved fourth

sleeping unit, permanently detached from the very arrangement used to justify it. That the

Determination's central premise cannot survive the ordinary, foreseeable alienation of either

parcel confirms that it was never a proper accessory-use analysis in the first place, and illustrates

why a permanent change in occupancy classification of this kind must be evaluated by this Board

-which can consider the use on a durable, parcel-specific basis - rather than rest on an



administrative letter premised on a currently convenient but legally unenforceable arrangement

between two separately alienable properties.

E. The Determination Fails to Address Density, Parking, and Historic District

Requirements Triggered by the Use

Even if a sleeping unit of this kind were otherwise permissible, the Determination does not

address, and the Building Inspector had no authority to waive, the following additional zoning

and land-use requirements implicated by the proposed occupancy:

Density: The GRB district imposes a minimum lot area per dwelling or sleeping unit.

Adding a fourth independent living arrangement increases the intensity of use beyond

what was approved by the 1987 variance and may require a dimensional variance.

Parking: Off-street parking on Blossom Street is, and has long been, a documented

problem. An additional independent sleeping unit triggers additional off-street parking

requirements that the Property may be unable to satisfy without a parking variance.

Historic District Commission review: The Property lies within Portsmouth's Historic

District. Because the studio has its own separate exterior egress, any exterior

modifications required to bring the space into compliance with the R-2 life-safety

conditions in the Determination - egress doors, emergency escape openings, exterior

lighting -require a Certificate of Approval from the Historic District Commission

before such work may proceed.

Unresolved nonconforming use and unpermitted construction: The Determination does

not address the unpermitted shed attached to the barn, which does not appear on the

Property's tax card, or the multi-year history of unresolved neighbor complaints regarding

nonconforming use of the Property, both of which bear directly on whether any further

intensification of use should be authorized.

V. RELIEF REQUESTED

For the foregoing reasons, Appellants respectfully request that the Board:

1. Accept jurisdiction over this appeal pursuant to RSA 674:33, I, and RSA 676:5;



2. Reverse and vacate the Determination Letter dated July 23, 2026, and the Supplemental

Determination Letter dated August 6, 2026, in their entirety;

3. Declare that the proposed non-transient sleeping unit at 28 Blossom Street constitutes a

change of use requiring, at a minimum, a Use Variance, a Dimensional Variance, and a

Parking Variance from this Board before any such use may lawfully continue;

4. Direct that no certificate of occupancy or building permit issue for the studio unless and

until the owners obtain all required approvals from this Board, the Historic District

Commission, and the Planning Board, in that sequence; and

5. Grant such other and further relief as the Board deems just and proper, including referral

of the unpermitted shed and ongoing nonconforming occupancy to the City's code

enforcement office.

VI. EXHIBITS

Exhibit A - Determination Letter, City of Portsmouth Building Department, dated July

23, 2026

Exhibit B- Supplemental Determination Letter, City of Portsmouth Building

Department, dated August 6, 2026

Respectfully submitted,

Kaihl B.  Logan E64
Kathleen B. Logan and Kent A. Logan, Trustees

Kathleen B. Logan Revocable Trust

21 Blossom Street

Portsmouth, NH 03801



Susa Leere
Susan E. Lassen, Trustee

Lassen Family Revocable Trust

34 Blossom Street

Portsmouth, NH 03801

Scott A. Lupkas

33 Blossom Street

Portsmouth, NH 03801

ai ae
Guy D. Spiers and Elizabeth R. Spiers, Trustees

3A Trust

241 South Street

Portsmouth, NH 03801

Date: 20-2026
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Trevor P. McCourt 
Deputy City Attorney 

 

 

CITY OF PORTSMOUTH 
Legal Department 
Municipal Complex 
1 Junkins Avenue 

Portsmouth, New Hampshire 03801 
tmccourt@portsmouthnh.gov 

(603) 610-7234 

 
 
Date: September 8, 2026 
 
To: Beth Margeson, Chair, Zoning Board of Adjustment 
 
From: Trevor P. McCourt, Deputy City Attorney 
 
Re: Administrative Appeal of the Chief Building Inspector’s Occupancy Determination for 

28 Blossom Street (Assessor Map 111, Lot 40), General Residence B (GRB) and Historic 
Districts — Appeal of Kathleen B. & Kent A. Logan, Susan E. Lassen, Scott A. Lupkas, 
and Guy D. & Elizabeth R. Spiers; ZBA public hearing scheduled September 15, 2026 

 
 
 

I.  Introduction 

The abutters identified above (the “Appellants”) have appealed to this Board two letters issued by 
the Chief Building Inspector concerning the property located at 28 Blossom Street: a 
Determination Letter dated July 23, 2026 (Exhibit A), and a Supplemental Determination Letter 
dated August 6, 2026 (Exhibit B) (together, the “Determination”). This memorandum is intended 
to orient the Board to the history of the matter and to explain the process applicable to this appeal. 

To be clear on the scope, this memorandum addresses only the zoning questions properly before 
this Board; it does not address, and the Board should not attempt to resolve the building code 
questions that the Appellants have separately placed before the New Hampshire Building Code 
Review Board.  

II.  Background 

A.  The Property and the Studio 

28 Blossom Street is improved with a residential building that, by virtue of a 1987 variance, is 
authorized for three dwelling units. Attached to the side of the third dwelling unit is a structure 
that the parties refer to as the “art studio”. This structure was originally a henhouse or barn 
structure, converted decades ago to studio use by the prior owners (the parents of current co-owner 
Hannah Burke). The property is owned by the Burke-Zabarsky Revocable Trust (Hannah and Paul 



 

 

J. Burke, Trustees). The property lies within the General Residence B (GRB) zoning district and 
the Historic District. 

The studio presently contains a water closet and lavatory but no shower and no permanent cooking 
facilities. It has its own separate exterior means of egress. According to the owners, the studio has 
historically been used as “overflow space for family and friends.” The Appellants dispute that 
characterization and represent that, to the neighbors’ knowledge, the studio was not used for 
residential sleeping until recent years. The owners allege that their adult son resides with them at 
their single-family home located at 161 Blossom Street, and that he uses the art studio space, and 
will occasionally sleep on the couch located within the space. The abutters dispute this allegation 
and claim the owners’ adult son resides in the art studio. The abutters have raised concerns with 
City officials over an approximately three-year period regarding residential use of the studio and 
regarding an unpermitted shed constructed on the barn that, they represent, does not appear on the 
property’s tax card. 

B.  The Chief Building Inspector’s Determination 

Following a complaint from an abutter, on July 23, 2026 the Chief Building Inspector issued the 
Determination Letter. Relying on the 2024 International Building Code (IBC) definition of 
“sleeping unit” and on the modifications authority in Section 104.2.4 of the New Hampshire State 
Building Code, the Inspector determined that the studio may be classified as an “R-2 non-transient 
sleeping unit”, provided that a series of conditions is satisfied. Those conditions include the 
following: the installation of a shower; compliant egress and emergency escape and rescue 
openings; smoke and carbon-monoxide detection; maintenance of the existing two-hour fire 
separation; and prohibition on permanent cooking facilities and on rental or use as an independent 
dwelling unit. The letter states that the classification “does not authorize the creation of a fourth 
dwelling unit” and “does not waive any separate zoning . . . requirements that may apply.” 

On August 6, 2026, the Inspector issued the Supplemental Determination Letter, which states that 
the July 23 letter “was not intended to limit, reclassify, or otherwise change the zoning status of 
the space,” that “sleeping unit” is a building-code term and “not a separate zoning classification,” 
and that “no zoning reclassification has occurred and no zoning variance is required.” The 
Supplemental Letter nevertheless confirms that the studio “may continue to be used as an R-2 non-
transient sleeping unit,” states that the Zoning Ordinance “does not prohibit periodic or nightly 
sleeping by the owner or occupant,” and represents that the Planning Director concurs in that 
interpretation. It is signed by the Chief Building Inspector and on behalf of the Planning Director. 

III.  The Question Presented and the Decision Before the Board 

The question the Board must answer proceeds in two steps. First, as a threshold matter: do the 
physical changes the Determination requires convert the space from an art studio into 
something else. Second, if the answer to the first question is yes: is that new use accessory to a 



 

 

permitted principal use on the lot, or a separate use that is not permitted by right in the GRB 
district and therefore requires a variance? 

IV. The Board’s Authority and Scope of Review 

I would recommend this Board refrain from commenting on the Appellants’ appeal under the IBC. 
“An administrative appeal to the zoning board of adjustment . . . is the proper venue for an abutter 
who is dissatisfied with a building official’s determination concerning a nonconforming use.” 
Loughlin, P. New Hampshire Practice: Land Use Planning and Zoning Ch. 22.02. State law 
provides that the Board shall “hear and decide appeals if it is alleged there is error in any order, 
requirement, decision, or determination made by an administrative official in the enforcement of 
any zoning ordinance.” RSA 674:33 (I).  

In the context of an administrative appeal, the Board “may reverse or affirm, wholly or in part, or 
may modify the order, requirement, decision, or determination appealed from and may make such 
order or decision as ought to be made and, to that end, shall have all the powers of the 
administrative official from whom the appeal is taken.” RSA 674:33 (II).  

This appeal is therefore de novo, meaning that the Board may make any decision the Chief 
Building Inspector and the Director of Planning and Sustainability could have made in interpreting 
the zoning ordinance, and owes no deference to the underlying decision. Ouellette v. Town of 
Kingston, 157 N.H. 604 (2008).  

 

EXHIBITS 
• Exhibit A: Determination Letter, City of Portsmouth Inspection Department, dated July 

23, 2026. 

• Exhibit B: Supplemental Determination Letter, City of Portsmouth Inspection 
Department, dated August 6, 2026. 

 
cc: Susan G. Morrell, City Attorney 
 Shanti Wolph, Chief Building Inspector 
 Peter Britz, Director of Planning and Sustainability 
 Stefanie Casella, Planner  
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September 15, 2026 Meeting 

III. NEW BUSINESS 
F. The request of Christopher H Daniell (Owner), for property located at 50 Whidden 

Street whereas relief is needed to construct a rear addition and cantilevered deck 
which requires the following: 1) Variance from Section 10.521 to allow a 9.5 foot rear 
yard where 25 feet are required. Said property is located on Assessor Map 102 Lot 
66 and lies within the General Residence B (GRB) and Historic Districts. (LU-26-15) 

Existing & Proposed Conditions 
 Existing Proposed Permitted 

/ Required 
 

Land Use:  Single-family 
Residential 

Construct addition Primarily 
residential 

 

Lot area (sq. ft.):  3,636 3,636 5,000 min. 
Lot Area per Dwelling 
Unit (sq. ft.): 

3,636 3,636 5,000 min. 

Front Yard (ft.): 0.5 0.5 5  min. 
Right Yard (ft.): >10 >10 10  min. 
Left Yard (ft.): 3.8 3.8 10 min. 
Rear Yard (ft.): 10 9.5 25 min. 
Height (ft.): 26 26 35 max. 
Building Coverage 
(%): 

23.2 24.6 30 max. 

Open Space 
Coverage (%): 

61.7 60.6 25 min. 

Estimated Age of 
Structure: 

1780 Variance request(s) shown in red. 
 

Other Permits/Approvals Required 
• Wetland Conditional Use Permit – Conservation Commission and Planning Board  
• Building Permit 
• Historic District Commission  



12  

September 15, 2026 Meeting 

Neighborhood Context  

 
 

  

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
September 1, 1987 – The Board granted a Variance from Article III, Section 10-302 to 

construct an 8’ x 12’ one story kitchen addition with a 10’ rear yard where a 25’ rear 
yard is required. 

Planning Department Comments 
The applicant is proposing an infill addition at the rear of the existing structure and a new 
cantilevered deck on the right side. This project meets all dimensional requirements except 
the rear setback.  
 
At the September 9, 2026 Conservation Commission meeting, the commission voted to 
recommend approval to the Planning Board with the following stipulations:  
 

Prior to submission to the Planning Board:  
1. Applicant shall denote on plans where silt soxx will be placed prior to the start of 

construction.  
2. Include a note on the plan set stating that property owner is responsible for 

scheduling a post-construction inspection with the Department of Public Works for 
the adjacent stormwater pipe within City property. If found damaged, applicant will 
be responsible for repair.  

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 
 

10.235 Certain Representations Deemed Conditions 

Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 
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