
 
REGULAR MEETING 

BOARD OF ADJUSTMENT 
EILEEN DONDERO FOLEY COUNCIL CHAMBERS 

MUNICIPAL COMPLEX, 1 JUNKINS AVENUE 
PORTSMOUTH, NEW HAMPSHIRE 

 
Members of the public also have the option to join the meeting over Zoom  

(See below for more details)* 
 
 

7:00 P.M.                                                        November 19, 2024 
                                                                 

AGENDA 
  

I. APPROVAL OF MINUTES 
 

A. Approval of the October 15, 2024 meeting minutes. 
 

B. Approval of the October 22, 2024 meeting minutes. 
 

II.   NEW BUSINESS 
 

A. The request of Hogswave LLC (Owner), for property located at 913 Sagamore Road where 
as relief is needed to demolish the existing home and boathouse and construct a new primary 
residential unit and boathouse with living unit above which requires the following: 1) Variance 
from Section 10.531 to allow 0 feet of frontage where 100 feet are required; 2) Variance from 
Section 10.334 to allow a nonconforming residential use to be extended into another part of the 
remainder of the lot; 3) Variance from Section 10.331 to allow a lawful nonconforming use to 
be extended or enlarged; and 4) Variance from Section 10.440 to allow a single family dwelling 
where it is not permitted. Said property is located on Assessor Map 223 Lot 27 and lies within 
the Waterfront Business (WB) District. (LU-24-141) 
 

B. The request of Northeast Credit Union (Owner), for property located at 100 Borthwick 
Avenue whereas relief is needed to establish an Ambulatory Surgical Center which requires the 
following: 1) Special Exception according to Section 10.440 to allow an Ambulatory Surgical 
Center where one is allowed by Special Exception. Said property is located on Assessor Map 
259 Lot 15 and lies within the Office Research (OR) District. (LU-24-193)  

 
C. The request of PNF Trust of 2013, (Owner), for property located at 84 Pleasant Street and 

266, 270, 278 State Street whereas relief is needed to merge the lots and construct a four-story 
mixed-use building which requires the following: 1) Variance from Section 10.5A41.10.C to 
allow a) 98% building coverage where 90% is maximum, b) 0% open space where 10% is 
minimum, and c) 53% shopfront façade glazing on Pleasant Street and 52% on State Street 
where 70% is the minimum required; 2) Variance from Section 10.5A21.B to allow a) 55 feet 
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of building height where 47 feet is permitted with a penthouse, b) a fourth story addition at 50 
feet in height to the Church street elevation where 3 full stories and a short fourth are allowed 
with 45 feet maximum height permitted; 3) Variance from Section 10.642 to allow 43% ground 
floor residential area where 20% is maximum. Said property is located on Assessor Map Lot 
Map 107 Lot 77, Map 107 Lot 78, Map 107 Lot 79, Map 107 Lot 80 and lies within the 
Character District 4 (CD4), Historic and Downtown Overlay Districts. (LU-24-195) 

 
D. The request of James and Mallory B Parkington (Owners), for property located at 592 

Dennett Street whereas relief is needed to demolish an existing shed and construct a new 120 
square foot shed which requires the following: 1) Variance from Section 10.573.20 to allow a 3 
foot side setback where 10 feet is required; and 2) Variance from Section 10.521 to allow 26% 
building coverage where 25% is allowed. Said property is located on Assessor Map 161 Lot 18 
and lies within the General Residence A (GRA) District. (LU-24-194) 
 

E. The request of Stephen A and Kathryn L Singlar, (Owner), for property located at 43 
Holmes Court whereas relief is needed to construct a new single-family dwelling which 
requires the following: 1) Variance from Section 10.628.20 to allow an unfinished basement to 
be constructed at a flood elevation of 5.75 ft. where 10 feet is required, and 5.75 ft. exists. Said 
property is located on Assessor Map 101 Lot 14 and lies within the Waterfront Business (WB) 
and Historic Districts. (LU-22-227) 
 

F. The request of 361 Hanover Steam Factory LLC (Owner), and Hampshire Development 
Corporation LLC (Applicant), for property located at 361 Hanover Street whereas relief is 
needed to expand and renovate the existing commercial building and convert it to multi-family 
residential and to construct three new multi-family residential buildings which requires the 
following: 1) Variance from Section 10.642 to allow residential principal uses on the ground 
floor of the buildings; 2) Variance from Section 10.5A41 - Figure 10.5A41.10D to a)  allow for 
"Apartment", "Rowhouse" and "Duplex" building types where they are not permitted; b) allow 
a ground floor height of 10.5 feet where 12 feet is required; and 3) Variance from Article 15 - 
Definition of Penthouse - to allow a penthouse with a setback of 8 feet from all roof edges 
where 15-20 feet is required and to allow no greater than 80% of the gross living area of the 
level of the floor below where 50% is the maximum. Said property is located on Assessor Map 
138 Lot 63 and lies within the Character District 5 (CD5) District and the Downtown Overlay 
District. (LU-24-196) 

 
 

III.   ADJOURNMENT 
*Members of the public also have the option to join this meeting over Zoom, a unique meeting ID and 
password will be provided once you register. To register, click on the link below or copy and paste this 
into your web browser: 
https://us06web.zoom.us/webinar/register/WN_56D8PR_wS1686HkZFfZbRA 

https://us06web.zoom.us/webinar/register/WN_56D8PR_wS1686HkZFfZbRA


MINUTES OF THE 
BOARD OF ADJUSTMENT MEETING 

EILEEN DONDERO FOLEY COUNCIL CHAMBERS 
MUNICIPAL COMPLEX, 1 JUNKINS AVENUE 

PORTSMOUTH, NEW HAMPSHIRE 
 
7:00 P.M.                                       October 15, 2024                                                                                                                                   
 
MEMBERS PRESENT: Phyllis Eldridge, Chair; Beth Margeson, Vice Chair; Members David 

Rheaume, Thomas Rossi, Paul Mannle, Jeffrey Mattson, and Thomas 
Nies 

 
MEMBERS EXCUSED:  Alternate Jody Record 
 
ALSO PRESENT:   Stefanie Casella, Planning Department  
                                                                                             

 
Chair Eldridge called the meeting to order at 7:00 p.m. 
 
I. APPROVAL OF MINUTES 

 
A. Approval of the September 17, 2024 meeting minutes. 

 
Mr. Mattson requested two changes. On page 5 at the end of the first paragraph, he asked that the 
phrase ‘variance for the building permit’ be changed to ‘variance for the building footprint’. The 
sentence was amended to read as follows: Mr. Mattson confirmed that the ordinance did mention 
the building footprint size, so it was true that it was relative to the ordinance, but it was under the 
section for a Conditional Use Permit modification that can be asked for from the Planning Board, so 
it was not a variance for the building footprint. 
 
Mr. Mattson asked that the phrase ‘living room area’ in the last sentence on page 6 be changed to 
‘living area’. The amended sentence now reads: Mr. Mattson said the Planning Department deemed 
that the size referred to was the living area set forth by State statute of 750 square feet as opposed to 
the building’s footprint size, and that he also learned that the Planning Board did not grant 
modifications lightly. 
 
Mr. Rossi moved to approve the minutes as amended, seconded by Mr. Mannle. The motion passed 
unanimously, 7-0. 

 

B. Approval of the September 24, 2024 work session minutes. 
 

Mr. Rossi abstained from the vote. 
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Mr. Mattson moved to approve the minutes as presented, seconded by Mr. Nies. The motion passed 
unanimously by a vote of 6-0, with Mr. Rossi abstaining from the vote.     

 
 

II.   NEW BUSINESS 
 
A. REQUEST TO POSTPONE The request of Timothy Huntly (Owner), for property 

located at 124 Raleigh Way whereas relief is needed after the fact for the keeping of 
chickens which requires the following: 1) Variance from Section 10.440 Use #17.20 to 
allow the keeping of farm animals where it is not allowed. Said property is located on 
Assessor Map 212 Lot 49-1 and lies within the General Residence B (GRB) District. 
REQUEST TO POSTPONE (LU-24-140)  

 
DECISION OF THE BOARD 
 
Mr. Rossi moved to postpone the petition to the October 22 meeting, seconded by Mr. Nies. 
 
Mr. Rossi said a one-week extension was reasonable because the applicant was out of town. 
 
The motion passed unanimously, 7-0. 
 

B. The request of Sharon Syrek (Owner), for property located at 47 Langdon Street 
requesting relief to construct a sunroom on the rear of the existing structure which requires 
the following: 1) Variance from Section 10.521 to allow 43% building coverage where 35% 
is the maximum allowed. Said property is located on Assessor Map 138 Lot 29 and lies 
within the General Residence C (GRC) District. (LU-24-159) 

 
Mr. Rheaume recused himself from the petition. 
 
SPEAKING TO THE PETITION 
 
[Timestamp 5:20] The owner/applicant Tom Basiliere was present. Mr. Basiliere said he and his 
wife wanted to build a sunroom at the back of the house that would be tucked into an ell-shaped 
section. He noted that a staircase addition made by previous owners had left the back section of the 
house unusable as living space. He said the sunroom would give his family a modern living space. 
He said the packet included photos of abutting properties, a land survey, and letters of support from 
several abutters. He reviewed the criteria and said they would be met. 
 
[Timestamp 10:16] Mr. Nies said the site plan showed the lot area as 4,121 square feet, yet the Staff 
Memo indicated that the lot was 3,920 square feet. He asked what the reason was for the 
discrepancy. Ms. Casella said she took the tax card information and did not see an issue with it 
because it was the more conservative number. It was further discussed. Mr. Nies asked the applicant 
to elaborate on how the staircase in the ell made a lot of that space unusable. Mr. Basiliere said the 
back staircase to the second floor reclaimed about eight feet of a 7-ft wide by 15-ft long room in the 
back and encroached on the room quite a bit, leaving a very small space. Vice-Chair Margeson 
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asked Ms. Casella if the existing lot coverage included the patio. Ms. Casella said it was under 18 
inches, so it would not count toward the building coverage. 
 
Chair Eldridge opened the public hearing. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one spoke, and Chair Eldridge closed the public hearing. 
 
DECISION OF THE BOARD 
 
[Timestamp 13:00] Mr. Nies asked whether the Board had to approve the lot coverage number as 43 
or 45 percent coverage. It was further discussed and it was decided that 43 percent was fine. 
 
Mr. Nies moved to grant the variance for the petition as presented and advertised, seconded by Mr. 
Mannle.    
 
[Timestamp 15:50] Mr. Nies said granting the variance would not be contrary to the public interest 
and would have no impact on the public’s health, safety, or welfare. He said it would observe the 
spirit of the ordinance because there would be no change in use and the light and air would be 
preserved. He said granting the variance would do substantial justice because there would be no 
benefit to the public by denying the variance and there would be considerable harm to the applicant 
if it were denied. He said there was no evidence that granting the variance would diminish the 
values of surrounding properties. He noted that several abutters spoke in favor the petition, and if 
there were concerns about property values, they would have argued against it. He said literal 
enforcement of the ordinance would result in an unnecessary hardship because the property had 
several special conditions that distinguishes it from other properties. He said it was a small lot, like 
many of the properties in the area, and it was bigger than the 3500 square feet but not by much.  He 
said the existing structure had been altered in such a way that at least part of the living area was not 
useful to the applicant. He said the location of the structure and the shape of the sun room and 
limiting it to one story meant that it would have little impact on the abutters. He said it would not be 
noticeable from the street or from one side at all, and several properties in the area were similar. He 
said there was no substantial relationship between the purpose of the ordinance and its specific 
application to the property. Mr. Mannle concurred and had nothing to add.    
 
The motion passed by a vote of 6-1, with Mr. Rossi voting in opposition.  
 
Mr. Rheaume returned to his voting seat. 
 

C. The request of Garrett R. Merchant (Owner), for property located at 33 Harrison Avenue 
requesting relief after the fact for the construction of a shed which requires the following: 1) 
Variance from Section 10.573.20 to allow a 3 foot rear yard and 5 foot right side yard where 
9 feet is required for both; and 2) Variance from Section 10.521 to allow 22% building 
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coverage where 20% is the maximum allowed. Said property is located on Assessor Map 
251 Lot 16 and lies within the Single Residence B (SRB) District. (LU-24-179) 
 

SPEAKING TO THE PETITION 
 
[Timestamp 19:05] The owner/applicant Garrett Merchant was present and apologized for the after-
the-fact shed. He explained that the person who sold him the 10’x12’ shed told him that he would 
only need a permit if the house was in the Historic District. He said when he began the permitting 
process he discovered that he was over the usage. He reviewed the criteria. 
 
The Board had no questions, and Chair Eldridge opened the public hearing. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one spoke, and Chair Eldridge closed the public hearing. 
 
DECISION OF THE BOARD 
 
Mr. Mattson moved to grant the variances for the petition as presented and advertised, seconded by 
Mr. Rheaume.     
 
[Timestamp 24:30] Mr. Mattson said granting the variances would not be contrary to the public 
interest and would observe the spirit of the ordinance. He said the backyard shed did not conflict 
with the purpose of the ordinance and would not alter the essential character of the neighborhood. 
He said the other neighbors also had backyard sheds in similar locations and they did not threaten 
the public’s health, safety or welfare or otherwise injure public rights. He said substantial justice 
would be done because the benefit to the applicant would not be outweighed by harm to the general 
public or to other individuals and would clearly benefit the applicant. He said granting the variances 
would not diminish the values of surrounding properties, noting that it was a new shed for backyard 
storage. He said literal enforcement of the provisions of the ordinance would result in an 
unnecessary hardship. He said it was a reasonable use to have a backyard shed. He said there was 
no fair and substantial relationship between the purpose of the ordinance and the specific 
application to the property by placing the shed in a back corner similar to all the neighbors’ sheds.  
 
[Timestamp 26:18] Mr. Rheaume concurred. He said the setback was somewhat less than required 
for the nine feet, but forcing the applicant to move the shed out by four or five feet in a few 
directions was not worthwhile. He said the more difficult aspect was that the current building 
coverage was not exactly 20 percent, and this put the applicant over by 3 percent, but it was 
mitigated by the fact that other similar-sized properties in the area, in terms of overall lot coverage, 
also had sheds placed in similar locations, so that constituted a unique mini neighborhood, and 
within that context, he thought it created a hardship. He said the applicant was simply asking for 
something that the neighbors already had. He said the sheds on the neighboring properties had not 
proved detrimental, so adding the shed in the proposed location was not worth making the applicant 
move it to a more awkward location on the property, and the 3 additional percent met all the 
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criteria. Mr. Mattson said the shed was a short one that essentially functioned more as a fence, and 
it almost seemed that, despite the request being an after-the-fact one, it probably arose because the 
applicant was trying to do the right thing after he pulled the building permit and triggered the 
request for the variance. He said the applicant’s intention was good.  
 
Mr. Rossi said he would not support the variance request. He said it shouldn’t be presumed that just 
because an error was made, there would be a variance after the fact. He said the zoning ordinance 
was a publicly available document, and anyone else that may be looking at the meeting and thinking 
about putting a shed or other structure on their property should be aware that the expectation would 
be conformance with the ordinance and that they should check the ordinance before having the 
work done. He said that responsibility fell upon the property owner more so than the contractor, and 
if that had been done, a 10’ x 10’ shed placed two feet farther away from the rear yard probably 
would have accomplished the same thing for the property owner and would have only required the 
building coverage variance, which would probably be easy to get.  
 
The motion passed by a vote of 6-1, with Mr. Rossi voting in opposition. 

 
D. The request of Northeast Credit Union and Liberty Mutual Insurance Company 

(Owners), for property located at 0 and 100 Borthwick Avenue requesting relief to 
perform a lot line adjustment which will expand the parking lot, which is an existing non-
conforming use on the lot which requires the following: 1) Variance from 10.440 to allow a 
surface parking lot as a principal use where it is not allowed. Said property is located on 
Assessor Map 259 Lot 15 and Map 240 Lot 3 and lies within the Office Research (OR) 
District. (LU-24-165) 
 

SPEAKING TO THE PETITION 
 
[Timestamp 31:28] Jeff Kilburg of APEX Design Build was present on behalf of the applicant. He 
said Lot 243 is a 10.74 acre lot that is currently owned by Liberty Mutual and utilized solely as a 
parking lot. He said the lot was built in conjunction with the original Liberty Mutual building and 
served 225 Borthwick Avenue. He said the lot line adjustment covered a portion of Map 259 Lot 
15, which was leased by Liberty Mutual and was constructed in the early 2000s. He said the 
existing lot was bifurcated by Borthwick Avenue in 1969, which was the reason for the 
nonconforming use. He explained why the variances were needed and reviewed the criteria. 
 
[Timestamp 33:55] Mr. Rheaume said Mr. Kilburg originally said that the Liberty Mutual structure 
was created and the associated parking lot currently on Map 240 Lot 3 as 0 Borthwick Avenue was 
all one lot at one time. He asked how the original parking lot came to be on a neighboring property. 
Mr. Kilburg said there was an agreement between Liberty Mutual and Northeast Credit Union. He 
said the credit union was selling the property and the new owners would utilize the property for 
something different from a banking institution, so the access parking was not needed. He said 
Liberty Mutual needed the parking lot but did not have the lot to build it on, so they came to an 
agreement with Northeast Credit Union and created a lease which allows them to cover basic 
maintenance costs. Mr. Rheaume said the lot line adjustment plan indicated that the intention was to 
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maintain the current access to the parking lot. He asked if there was discussion of the proposed 
easement across the other existing Northeast Credit Union property. Mr. Kilburg agreed. He said 
the existing entrance to the parking lot would remain unchanged, but as the lot line adjustment 
occurred, they would have to create an easement associated with it to provide proper access to 
Liberty Mutual to the newly-owned portion of the parking lot. Mr. Rheaume asked why the 
applicant did not simply include the easement area so that they had their driveway and parking lot. 
Mr. Kilburg said, from the standpoint of creating an existing parking lot that it still utilized for the 
future of the credit union building, if they created a bifurcation where there was a lot line that 
extended and included that, they would need an easement for usage from 100 Borthwick Avenue. 
He said they still needed access to the south side of the parking lot. 
 
Mr. Rossi said the current plan was to simply change the lot line and there would be no change to 
the pavement or parking area. He asked what the benefit to Liberty Mutual would be for getting the 
change. Mr. Kilburg said the parking lot was originally constructed by Liberty Mutual, so it would 
give them rightful ownership to that portion of the parking lot, which was a benefit. He said they 
currently utilized it and there was signage that differentiated Liberty Mutual parking spots from the 
credit union’s parking spots. He said a bridge was built to access the parking lot from their abutting 
lot in the early 2000s, so it gave rightful ownership from that standpoint to something that they had 
been leasing through that process, given the arrangement with Northeast Credit Union. He said it 
was more of assigning rightful ownership to their parking lot rather than continuing to pay a lease 
over time. Mr. Mattson asked if it was because Northeast Credit Union was changing hands. Mr. 
Kilburg said he assumed it was because there was an existing agreement in place and that lease had 
been extended once, so they didn’t want to go through the process of getting a variance for it.   
 
Chair Eldridge opened the public hearing. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one spoke, and Chair Eldridge closed the public hearing. 
 
DECISION OF THE BOARD 
 
Mr. Rheaume moved to grant the variance for the petition as presented and advertised, seconded by 
Mr. Mattson. 
 
[Timestamp 41:39] Mr. Rheaume said granting the variance would not be contrary to the public 
interest and would observe the spirit of the ordinance. He said in some way it was tricky in the 
sense that it wasn’t really something that was recognized by the ordinance as being a primary use, 
but there was a logic in allowing it to be purely used in its expanded form. He said the applicant 
could not expand upon it but in reality, it was already there. He said the applicant created a parking 
lot through a lease arrangement and wanted it changed to an ownership relationship, so the essential 
characteristics of the neighborhood would not be affected. He said it was an open industrial area 
and the lot had been used as a parking lot for the adjoining property that at one time was part of the 
original property. He said it would be less of an argument if that division of the lots was done for a 
public purpose of extending Borthwick Avenue to connect to Route 33 and allow further economic 
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development in the area. By doing that, he said it created two separate lots and the applicants were 
not looking to expand upon it. He said it was nothing that was out of the characteristics of the 
general area and had been a longstanding use, and it accomplished what the ordinance was trying to 
do. He said substantial justice would be done because the applicant’s interest was to take advantage 
of the opportunity to have all their parking on one property so that they could get out of the lease 
situation. He said it was nothing that the public would have an interest in to see something put on 
this piece of property other than the existing parking lot that had been there a long time and 
supported a business that was beneficial to the city. He said the balancing test weighed in favor of 
the applicant and would not diminish the values of surrounding properties. He said nothing on the 
ground would change but just the property line and somewhat of an expansion of the use on a 
particular lot but not for the overall neighborhood. He said the hardship was that the lot was 
separated many years ago and created a nonconforming lot. He said the applicant had a lease 
situation in place for a long time and they wanted to change it to an ownership arrangement. He said 
it was a special condition and a reasonable use, and he recommended approval. Mr. Mattson 
concurred. He said nothing was physically changing and the variance got triggered by the way the 
ordinance is written, which was meant to prevent other negative situations that did not apply here. 
 
The motion passed unanimously, 7-0. 
 

E. The request of Kent and Jennifer Bonniwell (Owners), for property located at 332 
Hanover Street requesting relief to demolish the existing primary and accessory structure 
and construct a 2-living unit structure which requires the following: 1) Variance from 
Section 10.5A41.10A to allow: a) 2,167 square feet of lot area per dwelling unit where 3,000 
square feet is required; b) a secondary front yard of 17 feet where 12 feet is the maximum; 
and c) a finished floor surface 6 feet above the sidewalk grade where 36 inches is maximum. 
Said property is located on Assessor Map 126 Lot 43 and lies within the Character District 
4-L1 (CD4-L1. (LU-24-170) 
 

SPEAKING TO THE PETITION 
 
[Timestamp 47:50] Attorney Brett Allard was present on behalf of the applicant. He said the 
property was located in the CD4-1 character district and surrounded on three sides by public roads. 
He said they wanted to remove the existing dwelling and shed and build a two-family dwelling and 
that they would create two additional parking spaces by reconfiguring the parking area around the 
building. He explained in detail why all the three requested variances were needed. He said some of 
the comments submitted by the public were concerns that did not relate to the variances requested 
because the comments were related to the building size being too big or too tall and the possibility 
that it would set a precedent. He said the building size was not too tall and would not trigger the 
density variance and that the density issue had to be looked at separately from the other 
considerations. He reviewed the criteria. 
 
[Timestamp 1:03:54] Mr. Mannle referred to the density survey of the 25 lots in the CD4 District 
and asked how many had the conditions prior to the CD4 zoning change. Attorney Allard said he 
wasn’t sure about the numbers but was sure a number of the lots were old and grandfathered. Mr. 
Mannle asked what the square footage of each unit was. Attorney Allard said Unit A was 2,359 
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livable square feet and Unit B was 2,047. Vice-Chair Margeson said the uniqueness of the property 
was that it has three side yards and one front yard. She asked how that related to the variance for the 
lot area per dwelling unit. Attorney Allard said it was a package deal, and with respect to that 
special condition, it related more to the variance for the relief from the secondary front yard 
component. He said that, because the property had three secondary front yards, the applicant was 
restricted in terms of balancing the need for off-street parking but also achieving the maximum lot 
coverage buildout that the ordinance is trying to obtain. He said the special condition played more 
into the secondary front yard variance than the density ones, but there were other special conditions 
that were more relevant to the density one. Vice-Chair Margeson asked Attorney Allard to review 
the special conditions for the density. Attorney Allard said it really had to do with the lot size and 
went back to their density survey. He said several lots were old and grandfathered but constituted 
the current make-up of the area. He said based on that mark-up, the lot was much larger on a square 
footage per unit basis than most of the other lots in the area and would be larger on a square-footage 
basis than all six of the other two-family lots, so it was the lot size that tied into the density 
variance. He said the third variance was needed for the sidewalk, which was an inherent restriction 
of the land in terms of the slope that came down. He said there were three different special 
conditions tied to three different variances. Vice-Chair Margeson said the applicant could put a 
single-family home in and would not need the variance for lot area per dwelling. Attorney Allard 
agreed but said if they built a bigger home than proposed but only called it one unit, they could 
alleviate the secondary front yard setback.  
 
Mr. Nies said the applicant emphasized how their lot was larger than many in the area that had 
multiple units on them, and as a result, their ratio of lot size to units was actually going to be bigger 
than many of the others, but he said Section 10.233.50 of the ordinance said that whether 
surrounding properties violate a provision or standard shall not be a factor in determining whether 
the spirit of the ordinance would be observed in the granting of the variance. He said he was 
confused about how the applicant could make the argument that they were doing better than the 
others and justified that it was consistent with the spirit of the ordinance. He said, given the explicit 
language of the ordinance, the Board was not supposed to consider that. Attorney Allard said he 
was drawing that conclusion for purposes of the hardship criteria and not the spirit of the ordinance. 
He said there was a lot of overlap among the criteria, and nonconformities and lot size could be 
unique for purposes of finding a hardship and perhaps not as relevant based on the zoning language 
under the spirit of the ordinance, which was more about the character of the area and the public’s 
health, welfare and safety. Mr. Nies asked how having an oversized lot per the ordinance translated 
into being a rationale for not being conforming with the square footage per dwelling unit and asked 
what the special condition was that said the applicant could not enjoy the use of the property 
without that particular variance of reducing the number of square footage per dwelling unit relative 
to the requirements of the ordinance. Attorney Allard said the test wasn’t whether or not the 
applicant could enjoy it but whether, owing to the special conditions that distinguish it from others 
in the area, there is no fair and substantial relationship between the purpose of the ordinance and the 
application of that requirement. He said the applicant’s lot was much bigger than most of the lots in 
the area, which was a special condition. He said the purpose or the density requirement was to 
minimize congested development and the applicant was not proposing any overcrowding or 
congested development. He said they could propose a single-family dwelling and build the property 
much bigger and eliminate the on-site parking down to three spaces. 
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Mr. Rheaume said the CD4-L1 zoning district was unusual for the neighborhood that covered 25 
properties. He said the applicant cited 22 of those 25 properties and the remaining properties were 
not very different. He said out of the 22 properties, there was only one that meet the 3,000 square 
footage requirement, and that from the applicant’s perspective, the city created the CD4-11 District 
in an attempt to replicate the general character of the zone. He asked if the applicant had concerns 
about how the city decided upon the 3,000 square footage per unit per CD4-L1. Attorney Allard 
said he hadn’t thought of it as a macro perspective or if it was the right call when the district was 
created. He said their focus had been on what was on the ground now. He said 3,000 square feet 
seemed a little high, given the surrounding density in the area, but that was the reason the Board 
was there to grant variances. 
 
[Timestamp 1:16:45] Chair Eldridge opened the public hearing. 
 
SPEAKING IN FAVOR OF THE PETITION 
 
No one rose to speak. 
 
SPEAKING IN OPPOSITION TO THE PETITION 
 
Daphne Chiavaris of 40 Parker Street said she lived across the street in a modest New England style 
home of about 1400 square feet and had concerns about the proposed building height and density. 
She said it felt overwhelming for the area, and the increase of five to 16 windows facing Parker 
Street raised privacy concerns. She asked that the building’s height and the number of windows 
facing Parker Street be adjusted to better align with the neighborhood’s character. 
 
Bryn Waldwick of 30 Parker Street said having two units would create a much wider building and 
having a mansard roof would take away the open air vs. a peaked roof. He said having high floor 
heights would end up with the peak of the new building seven feet above the surrounding ones. He 
said their views would be blocked and would leave them just looking at the sky. He said it would 
hurt their property’s value. He said it would not in the public interest to grant the variances because 
the plan was not in character or in proportion with the neighborhood. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION     
 
Attorney Allard said they did not need variances for windows or the height of the building but only 
needed relief because they were not proposing to build all the way to all of the streets. He said if 
they proposed a single-family dwelling, they could go ten feet higher and ten feet wider. He said the 
requested variances allowed them to build a less intense use. Mr. Rossi asked if it was possible to 
build a lower structure by having the first floor lower. Project architect Richard Desjardins was 
present and said they would be willing to readjust the 6.3 ft variance to match the current 6.2 feet. 
 
Applicant Jennifer Bonniwell asked what floor height Mr. Rossi had in mind. Mr. Rossi said if the 
floor height was one foot above the front sidewalk level, the structure would be five feet lower and 
would alleviate the neighborhood concerns about the looming nature of the structure.  Ms. 
Bonniwell said if they moved everything down, they could not put a garage in. 
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Bryn Waldwick of 30 Parker Street said the height of each interior floor could be lowered. 
 
No one else spoke, and Chair Eldridge closed the public hearing. 
 
DISCUSSION OF THE BOARD 
 
[Timestamp 1:30:33] Mr. Mattson said the lot was surrounded on three sides by public right-of-
ways, so it was unique, and he thought it did somewhat apply to the relief for the duplex because the 
density issues were related to light, air and privacy, and instead of having neighbors on three sides, 
it had streets on three sides, with neighbors on the opposite side of the street that were farther away. 
He said the proposed structure would be farther away from the neighbor with the abutting property. 
Vice-Chair Margeson said she struggled with the hardship criteria and said the applicant would not 
need any variance except for the grade issue to build a single-family home. She said the other 
problem was that the character district was intended to encourage development that is compatible 
with the established character of its surroundings and consistent with the city’s goals for the 
preservation or enhancement of the area. She said the application ran afoul of the spirit and intent of 
the ordinance, and the biggest problem was the hardship. She said she did not think that the slightly 
larger lot really saved the applicant from that. Mr. Rossi agreed and said he was struggling to see 
the hardship for the 2,000+ square feet per dwelling unit.  
 
[Timestamp 1:32:51] Mr. Rheaume said there were two pieces, the setback variances and the height 
relative to the sidewalk variance. He said it was an unusual set of circumstances created by the fact 
that the zone was a relatively new character district. He said the city was trying to help better define 
to create a zoning area that was more reflective of the overall characteristics of  a certain 
neighborhood as well as to incentivize moving towards a future vision of what the neighborhood 
could look like. In terms of the setbacks, he said it was unusual. He said what was being asked for 
relief was permission to not occupy the entire lot but to occupy less than that. He said it was one of 
the larger lots out of the 25 covered in the CD4-L1 District. He said it invited someone to tear down 
an existing structure. He said the fact that the applicant’s property was bordered on three sides by 
roads and the topography of the road lent itself to the idea that those variances were probably more 
or less acceptable, and the Board probably did not want to encourage the applicant to make an even 
bigger structure than proposed. He said the second piece was the lot area per dwelling area. He said 
the applicant showed that all the numbers were not really compliant with the zoning ordinance, with 
the exception of one other property, so there was a hardship in a sense. He asked what there was 
about the applicant’s lot that said the strict application of the zoning ordinance did not make sense. 
He said there was density there and the applicant was asking for something similar to what the 
general characteristics of the neighborhood were. He said the zoning ordinance didn’t fully capture 
that and the petition was closer to meeting the standards than many of the neighboring lots that had 
pre-existing conditions within the zoning ordinance. He said he empathized with the neighbors but 
that the amount of windows facing someone was not controlled by the ordinance, and the ordinance 
encouraged taller buildings in the area. He said the applicant was trying to make his building lower 
than the maximum allowed. He said a neighbor’s viewshed was not guaranteed. He said the criteria 
for property values went back to what the variances asked for that would negatively impact the 



Minutes of the Board of Adjustment Meeting October 15, 2024        Page 11                               
 

property values, not necessarily what the structure is that is allowed by the ordinance. He said he 
also didn’t like it when the applicant brought up alternatives of what they could do instead and that 
it like negative pushback. Vice-Chair Margeson said she disagreed with a lot of what Mr. Rheaume 
said, and it was further discussed. She said the lot was larger than the rest of CD-4L1 but there were 
many properties that were much smaller in the area than 3,000 square feet. She said there was still a 
problem with hardship and she did not think that the 1300 sf increase in the lot area was that 
significant. Mr. Nies pointed out that were several larger lots all over the CD4-L1 District. Chair 
Eldridge said when she first saw the photos of the proposed building, she thought it was a terrific 
design, but given that it was a character district, she believed that the building would change that 
character. She said the mansard roof that made it seem particularly larger than the other buildings. 
 
DECISION OF THE BOARD 
 
Vice-Chair Margeson moved to deny the variances for the petition as presented and advertised, 
seconded by Mr. Mannle. 
 
[Timestamp 1:45:17] Vice-Chair Margeson said she believed the petition failed on a few criteria, 
but the most essential ones were 10.233.21 and .22, the granting of the variance would not be 
contrary to the public interest and would observe the spirit of the ordinance. She said the purpose 
and intent of the character-based zoning was to encourage development that is compatible with the 
established character of its surroundings and consistent with the city’s goals for the preservation and 
enhancement of the area. She said that was accomplished by providing a range of standards for the 
elements of development and buildings that define a place. She said she believed that since the 
application included the proposed structure, it was something the Board had to consider, particularly 
when they were talking about the character-based zoning in which the property sits.  
 
Mr. Mannle said there were three separate variance requests. He said he had no problem with 
Variance Requests B and C but did with Variance Request A. He said the CD4-L1 was part of the 
discussions when that part of the city coming off the old North end and Hanover Street and so on 
was being done. He said it was a transition neighborhood and the original request was to go from 
3,500 sf to 2,000 sf and have one unit per lot. He said the Planning Department had thought that 
was a big leap. He said 2,000 sf would have put a lot of the lots in compliance, but the discussion 
went from that to dropping it only 500 sf and allowing two families. He said the request was 
problematic and that he would support the motion to deny. Mr. Rheaume said he would not support 
the motion to deny. He said some of the history that Mr. Mannle talked about reinforced his 
decision. The concern was that multiple unit buildings could be created, but the applicant simply 
wanted a two-family building, and he thought that sounded like some of the thinking that went 
behind the ordinance. Mr. Rossi said the problem was one of the limitations of the zoning 
ordinance, the mansard roof as opposed to a peak roof, but the ordinance allowed that and it was an 
odd way of measuring building height. He thought in this district, given the intent to preserve the 
character of the area, it would problematic, so he be in support of the motion to deny. Mr. Mattson 
said the bigger picture with character districts was getting away from looking at uses and making it 
more about buildings and complying with and having more allowed uses within those buildings. He 
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said it seemed to be more of an issue with the use of a two-family home than the structure in this 
case. Mr. Rossi said the Board was often asked to consider a table of numbers such as the ones they 
saw for the number of square feet per dwelling unit and the number of residences, but it was hard to 
reduce the character of a property to one number. He said there were a lot of other factors. He said 
many of the properties had structures on them built long before the zoning ordinance was in place. 
He said the Board might expect different levels of compliance when a structure is razed and a 
completely new structure is built on a lot that has been turned into a green field lot and there was 
every opportunity to comply with the zoning ordinance. He said the comparison with the older 
structures that predated the ordinance has its limitations in terms of the applicability of that logic. 
 
The motion to deny passed by a vote of 4-3, with Mr. Nies, Mr. Rheaume, and Mr. Mattson voting in 
opposition.  
 

THE FOLLOWING ITEMS WILL BE HEARD ON TUESDAY, OCTOBER 22, 2024 

F. The request of Eric Benvin and James Christopher Dozier (Owners), for property located 
at 49 Cass Street whereas relief is needed to construct a two-story addition to the rear of the 
home which requires the following: 1) Variance from Section 10.521 to a) allow a 3 foot 
side setback where 10 feet is required; b) allow a 13.5 foot rear setback where 20 feet is 
required; and 2) Variance from Section 10.321 to allow a nonconforming building or 
structure to be extended, reconstructed or enlarged without conforming to the requirements 
of the Ordinance. Said property is located on Assessor Map 156 Lot 10 and lies within the 
General Residence C (GRC) District. (LU-24-145)  

 
G. The request of Aranosian Oil Company INC (Owner), for property located at 1166 

Greenland Road requesting relief for the installation of a canopy sign and lightbars which 
require the following: 1) Variance from Section 10.1251.20 to allow a 44 square foot canopy 
sign where 20 square feet is allowed; and 2) Variance from Section 10.1252.40 to allow 
illumination of two existing gas pump canopies. Said property is located on Assessor Map 
279 Lot 2 and lies within the Industrial (I) District. (LU-24-171) 

 
H. The request of Andrew Powell and Nicole Ruane (Owners), for property located at 339 

Miller Avenue requesting relief to demolish the existing sunroom and construct a two-story 
addition to the rear of the home which requires the following: 1) Variance from Section 
10.521 to allow a building coverage of 28.5% where 25% is allowed. Said property is 
located on Assessor Map 131 Lot 31 and lies within the General Residence A (GRA) 
District. (LU-24-175) 

 
I. The request of Port Harbor Land LLC (Owner), for property located at 0 Deer Street 

requesting relief to construct a parking garage associated with a previously approved mixed-
use development which requires the following: 1) Variance from Section 10.1114.20 to a) 
allow a 75 degree angle of parking on the lower level where the parking design standards do 
not allow it; b) allow a 17.5' one-way drive aisle on the lower level where the parking design 
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standards do not allow it; c) allow a parallel parking space on the upper level with a length 
of 19 feet where 20 feet is required; and d) allow a 10' one-way drive aisle on the upper level 
where 14' is required.  Said property is located on Assessor Map 118 Lot 28 and lies within 
the Character District 5 (CD5), Historic and Downtown Overlay Districts. (LU-24-176) 
 

III.    OTHER BUSINESS 
 

There was no other business discussed. 
 

IV.   ADJOURNMENT 
 
The meeting adjourned at 9:00 p.m. 
 
Submitted, 
 
Joann Breault 
BOA Meeting Minutes Taker 
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Paul Mannle; Jeffrey Mattson; Thomas Nies; Jody Record, Alternate 
 
MEMBERS EXCUSED: David Rheaume 
 
ALSO PRESENT:   Jillian Harris, Planning Department  
                                                                                             
 

Chair Eldridge called the meeting to order at 7:00 p.m. Alternate Ms. Record took a voting seat for 
the evening. 

 

I. OLD BUSINESS 
 

A. The request of Timothy Huntly (Owner), for property located at 124 Raleigh Way 
whereas relief is needed after the fact for the keeping of chickens which requires the 
following: 1) Variance from Section 10.440 Use #17.20 to allow the keeping of farm 
animals where it is not allowed. Said property is located on Assessor Map 212 Lot 49-1 and 
lies within the General Residence B (GRB) District. (LU-24-140)  

 
SPEAKING TO THE PETITION 
 
[Timestamp 3:45] The owner/applicant Tim Huntley was present and said he was requesting a 
chicken coop in a fenced-in yard. He said the coop was 3’x5’. He reviewed the criteria. He said the 
three chickens that were more like pets and that his neighbors enjoyed them. He said the hardship 
would be having to relocate the chickens to a different home because they were older chickens. 
 
[Timestamp 9:00] Mr. Rossi asked if Mr. Huntley had other farm animals on his property, and Mr. 
Huntley said he did not. Mr. Rossi said Mr. Huntley had the chickens for 4-1/2 years, and he asked 
how he found out that he needed a variance. Mr. Huntley said a neighbor complained to Animal 
Control because she thought the chickens weren’t being fed. He said Animal Control and the Health 
Department inspected the property and did not recommend any changes. Mr. Rossi said the 
Planning Staff suggested a condition that the coop should be moved to comply with the setbacks. 
Mr. Huntley agreed. Vice-Chair Margeson asked if Mr. Huntley would get more chickens when the 
current ones died. Mr. Huntley said he would just maintain the flock he had. Mr. Mattson suggested 
another condition to the approval that there would be no roosters. Mr. Huntley agreed. 
 
Chair Eldridge opened the public hearing. 
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SPEAKING IN FAVOR OF THE PETITION 
 
Sherry Mitsui of 111 Raleigh Way said she was in favor of the chicken coop because the chickens 
were well kept, quiet, odor free, and did not adversely affect the neighbors. 
 
SPEAKING IN OPPOSITION OR 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one else spoke, and Chair Eldridge closed the public hearing. 
 
DECISION OF THE BOARD 

 

Mr. Rossi moved to grant the variance for the petition as presented and advertised, seconded by 
Mr. Mattson, with the following conditions: 

1) The coop shall be moved to comply with the setbacks;  
2) The chickens shall be limited to six chickens; and 
3) There shall be no roosters. 

 
[Timestamp 14:08] Mr. Rossi said granting the variance would not be contrary to the public interest 
and would observe the spirit of the ordinance. He said the spirit of the ordinance was to not co-
mingle agricultural enterprise with residential areas, and he said the coop was far from an 
agricultural enterprise, so he did not think that it violated the spirit of the ordinance to allow the 
chickens to continue their habitation of the property. He said substantial justice would be done 
because there would be no benefit to the public by asking the applicant to remove his chickens that 
would outweigh the hardship or cost to the applicant in removing the chickens. He said granting the 
variance would not diminish the values of surrounding properties because the chickens were quiet 
and did not create a nuisance in the area. He said the coop would not be very visible from 
surrounding properties, so there would be no conceivable impact on the values of surrounding 
properties. He said literal enforcement of the ordinance would result in an unnecessary hardship. 
He said the property was bordered by another property owned by the applicant, so there was no 
violation of the spirit of the ordinance or change in the character of the neighborhood by allowing 
the chickens and the coop to continue to exist. He said he would add three conditions: 1) that there 
be no roosters, 2) the chickens would be limited to six, and 3) the coop would be relocated so that 
they were in compliance with the setbacks required by the zoning ordinance.  
 
Mr. Mattson concurred. He said the coop would not alter the essential character of the neighborhood 
because it would not be seen from the street due to the fence being as tall as the coop at six feet. 
 
The motion passed by a vote of 6-1, with Vice-Chair Margeson voting in opposition. 
 

 

II.   NEW BUSINESS 
 

A. The request of Eric Benvin and James Christopher Dozier (Owners), for property located 
at 49 Cass Street whereas relief is needed to construct a two-story addition to the rear of the 
home which requires the following: 1) Variance from Section 10.521 to a) allow a 3-foot 
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side setback where 10 feet is required; b) allow a 13.5 foot rear setback where 20 feet is 
required; and 2) Variance from Section 10.321 to allow a nonconforming building or 
structure to be extended, reconstructed or enlarged without conforming to the requirements 
of the Ordinance. Said property is located on Assessor Map 156 Lot 10 and lies within the 
General Residence C (GRC) District. (LU-24-145)  

 
SPEAKING TO THE PETITION 
 
[Timestamp 18:45] Rock Bisson of Generation Homes was present on behalf of the applicants and 
said they were seeking an addition for the rear of the house. He reviewed the surrounding context 
and nonconformities. He said the applicant wanted to extend the property footprint at the rear of the 
home by adding a 10x’14’ two-story addition to accommodate a large kitchen and expand the 
existing living space above. He said the addition would match the existing home’s roofline and 
design. He reviewed the criteria and said there were letters from the immediate abutters in favor. 
 
[Timestamp 25:32] Mr. Mattson said the condenser was currently in the rear of where the addition 
would be and asked if it would be pushed back ten feet to be behind the new addition. Mr. Bisson 
said it would get moved to the inside. Mr. Rossi said the packet included a copy of the warrantee 
deed and asked what its relevance was to the application. Mr. Bisson said it had no relevance to the 
deed and that he had thought it might be helpful to the process. 
 
Chair Eldridge opened the public hearing. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one spoke, and Chair Eldridge closed the public hearing. 
 
DECISION OF THE BOARD 
 
Vice-Chair Margeson moved to grant the variances for the petition as presented and advertised, 
seconded by Mr. Mannle. 
 
[Timestamp 27:36] Vice-Chair Margeson referred to Sections 10.233.21 and .22. She said the 
applicant was asking for relief from the side yard and rear yard setbacks. She said for the side yard 
setback, it was a continuation of existing nonconformity and would not impact the lot immediately 
next to it. As for the rear yard setback, she said it did take the building out of conformity but only 
by 6.5 feet. She said the light, air, and space aspects would not be implicated negatively by granting 
the variance and there would be no threat to the public’s health, safety or welfare or alteration of the 
essential character of the neighborhood. Referring to Section 10.233.23, she said granting the 
variances would do substantial justice because the public would not be harmed by the benefit to the 
applicant. Referring to Section 10.233.24, she said granting the variances would not diminish the 
values of surrounding properties because the addition would be an improvement to the existing 
property and would only enhance the values of surrounding properties. Referring to Section 
10.233.25, she said literal enforcement of the provisions of the ordinance would result in an 
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unnecessary hardship. She said the property had special conditions that distinguished it from others 
in the area, and owing to those special conditions, a fair and substantial relationship did not exist 
between the general public purposes of the ordinance’s provision and the specific application of that 
provision. She said the existing bulkhead built right in to the land was a special condition that made 
expansion off the right side where there is more room impractical. She said the proposed use was a 
reasonable one, an extension of a living area for a house in the GRC District.  
 
[Timestamp 30:42] Mr. Mannle concurred. He asked if it was possible to add a condition that no 
mechanical units would be located behind the new addition, noting that the applicant said the 
current mechanical would be moved to the side. It was further discussed. Ms. Harris said the 
setback for the mechanicals was 10 feet, so the applicant would still have 3.5 feet.  
 
The motion passed unanimously, 7-0. 
 

B. The request of Aranosian Oil Company INC (Owner), for property located at 1166 
Greenland Road requesting relief for the installation of a canopy sign and lightbars which 
require the following: 1) Variance from Section 10.1251.20 to allow a 44 square foot canopy 
sign where 20 square feet is allowed; and 2) Variance from Section 10.1252.40 to allow 
illumination of two existing gas pump canopies. Said property is located on Assessor Map 
279 Lot 2 and lies within the Industrial (I) District. (LU-24-171) 
 

SPEAKING TO THE PETITION 
 
[Timestamp 35:31] Peter March of NH Signs was present on behalf of the applicant and said they 
were requesting a variance for an additional canopy sign size and some additional lighting on the 
canopy. He said they applied for a sign permit for 44 square feet of signage on one aspect of the 
canopy and also a light bar and were denied, so they were there to appeal to the Board. He said the 
square footage on the site was currently 95 square feet and they were asking to increase it to 119 
square feet. He said the diesel canopy signage and the carwash signage had been permitted and the 
subject of the variance request was the gas canopy signage and the light bar on the gas and diesel 
canopies. He reviewed the requests in more detail and then reviewed the criteria. 
 
[Timestamp 45:00] Vice-Chair Margeson confirmed that the gas station was open 24 hours a day, 
so the sign would be illuminated 24 hours a day. She asked if there was currently a problem with 
safety. Mr. March said the site had the potential for attracting ‘bad players’ on Route 95.  He said it 
was one of the first sites right off the highway for traffic coming southbound on Route 95 and the 
last site in New Hampshire heading toward Maine, so any lighting would help. He said the blue 
lighting had a minimal impact on the site’s visibility but helped light the base of the canopy. Vice-
Chair Margeson said better illumination would attract more people to the site from the highway. 
She asked if there were other ways to deal with the issue, like lighting on the property or security 
cameras. Mr. March agreed but said if the site were better lit, it would improve safety for the people 
using it. Mr. Mattson said the applicant was only allowed 20 square feet for the sign because they 
were in Sign District 6. He asked if the applicant was allowed only 20 square feet no matter how big 
the property was. Mr. March said the difference was that it was defined as a canopy sign, and under 
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that code they were allowed 20 square feet. He said they were asking for the addition of the triangle 
to help identify the site. Mr. Rossi confirmed that all the lighting would be static and would not 
have any moving elements. 
 
Chair Eldridge opened the public hearing. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one spoke, and Chair Eldridge closed the public hearing. 
 
DECISION OF THE BOARD 
 
[Timestamp 49:42] Mr. Rossi said the variance request was reasonable because it would not violate 
the spirit or intent of the ordinance and, particularly because of its location, it would not change the 
character of the area at all. 
 
Mr. Rossi moved to grant the variances for the petition as presented and advertised, seconded by 
Mr. Mattson. 
 
Mr. Rossi said granting the variances would not be contrary to the public interest and would observe 
the spirit of the ordinance. He referred to the purpose and intent of the sign ordinance and said the 
ordinance was trying to avoid distraction to people driving around the roadway, which he did not 
believe the petition presented. He said there was a benefit to the public because it would be easier to 
identify the gas station as one came off Route 95 and drove up Greenland Road. He noted that 
sometimes he had driven right past it and ended up going to the truck stop that had a much larger 
sign. He said there would be a benefit to the public rather than a hindrance and that it would be well 
marked, especially at night. He said he agreed with the applicant’s statement that having a well-lit 
fueling area is a comfort to motorists in terms of safety and seeing what’s going on around them. He 
said substantial justice would be done because the public would not suffer a loss by allowing the 
change of signage. He said it was an area where he did not think the public would be affected at all, 
other than being able to more easily find and utilize the facilities of this fueling station. He said 
granting the variances would not diminish the values of surrounding properties because it was a 
heavily industrialized and commercial area and there would be no conceivable impact on the values 
of surrounding properties. He said literal enforcement of the provisions of the ordinance would 
result in an unnecessary hardship. He said the special conditions that distinguish it from others in 
the area were the nature of its location and the proposed signage compared to other gas and 
refueling signs when people tried to attract business from the highway and tended to stick the signs 
way up in the air. He said the variance request did not present any of those problems and that the 
proposal would fit in very well with the location. He said the special condition of the property was 
that it was surrounded by commercial enterprises and that there was no purpose in restricting the 
sign with regard to maintaining the character of the neighborhood. 
 
Mr. Mattson concurred. He said the lighting was a secondary factor that would potentially improve 
safety and would not cause a threat to the public’s health, safety, and welfare. He said even if it did 
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not increase the safety, it certainly wouldn’t hurt it. He said the 17-acre property was big and did 
not have any surroundings that the lighting would be a nuisance to, and the canopy was already 
there, so not much would be changing. He said the lighting’s directionality made sense.   
 
Vice-Chair Margeson said she would not support the motion. She said Article 12 of the ordinance 
set out very detailed requirements for signs and regulated the type, number, location, size, and 
illumination to protect the public from hazardous and distractive lighting displays. She thought the 
variance request was driven more by a corporate rebranding and didn’t see that there was a hardship 
as to why the applicant had to exceed the requirements of the sign ordinance. 
 
The motion passed by a vote of 6-1, with Vice-Chair Margeson voting in opposition. 
 

C. The request of Andrew Powell and Nicole Ruane (Owners), for property located at 339 
Miller Avenue requesting relief to demolish the existing sunroom and construct a two-story 
addition to the rear of the home which requires the following: 1) Variance from Section 
10.521 to allow a building coverage of 28.5% where 25% is allowed. Said property is 
located on Assessor Map 131 Lot 31 and lies within the General Residence A (GRA) 
District. (LU-24-175) 

 
Mr. Nies recused himself from the petition. 
 
SPEAKING TO THE PETITION 
 
[Timestamp 56:14] Attorney John Bosen was present on behalf of the applicant and said they 
wanted a small two-story addition at the rear of the home. He said they would reconstruct the 
sunroom and that the nook above it would be a small living space. He said they would replace the 
noncompliant stairs  the rear entry of the sunroom with new stairs and a landing area. He reviewed 
the criteria and said they had a letter of support from the immediate abutter. 
 
The Board had no questions, and Chair Eldridge opened the public hearing. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one spoke, and Chair Eldridge closed the public hearing. 
 
DECISION OF THE BOARD 
 
Mr. Rossi moved to grant the variance for the petition as presented and advertised, seconded by 
Mr. Mattson. 
 
[Timestamp 1:00:48] Mr. Rossi said granting the variance would not be contrary to the public 
interest and would observe the spirit of the ordinance. He said the spirit of the ordinance with regard 
to the building lot coverage was to ensure that houses and construction did not result in 
overcrowding and over massing within neighborhoods. He said it was a de minimus request in 
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terms of a change from a decimal point request that pushed it from 27.4 to 28.2. He cautioned that it 
did not mean that future requests of a similar small nature would be easy to get. He said granting the 
variance would do substantial justice because there would be no loss to the public. He said the 
addition would not be visible from the street and therefore would have no impact on the public at 
all. He said granting the variance would not diminish the values of surrounding properties, noting 
that the addition would be in keeping with the abutting properties and would fit into the 
neighborhood. He said literal enforcement of the provisions of the ordinance would result in an 
unnecessary hardship. He said in this case, there would be no impact on the character or alteration 
of the character in the neighborhood because it would continue to be a single residence property, 
which was what the area was about. Mr. Mattson concurred and had nothing to add. 
 
The motion passed unanimously, 6-0, with Mr. Nies recused. 
 

D. The request of Port Harbor Land LLC (Owner), for property located at 0 Deer Street 
requesting relief to construct a parking garage associated with a previously approved mixed-
use development which requires the following: 1) Variance from Section 10.1114.20 to a) 
allow a 75 degree angle of parking on the lower level where the parking design standards do 
not allow it; b) allow a 17.5' one-way drive aisle on the lower level where the parking design 
standards do not allow it; c) allow a parallel parking space on the upper level with a length 
of 19 feet where 20 feet is required; and d) allow a 10' one-way drive aisle on the upper level 
where 14' is required.  Said property is located on Assessor Map 118 Lot 28 and lies within 
the Character District 5 (CD5), Historic and Downtown Overlay Districts. (LU-24-176) 

 
SPEAKING TO THE PETITION 
  
[Timestamp 1:05:31] Attorney John Lyons was present on behalf of the applicant to review the 
petition. He said the project was initially presented by another owner and the new owner redesigned 
the project and had all the necessary approvals from the Historic District Commission (HDC) and 
the Planning Board. He said the project now consisted of three buildings containing 80 residential 
dwelling units, commercial space, parking, associated community space, landscaping, and other 
improvements. He said the three separate buildings created some design issues. He said they met all 
subdivision approvals and deadlines from the Planning Board and received site plan approval and 
then asked for a one-year extension that was granted but that required them to go before the 
Technical Advisory Committee (TAC) in October for a work session and that TAC had no 
concerns. He said the space they were asking for dimensional relief from raised a concern about 
how the doors opened, so TAC recommended that the BOA approve with the condition that the 
internal parking design shall be updated to the satisfaction of the Department of Public Works 
(DPW). He said the variances included a request that the angle on the lower floor be 75 feet due to 
the way the internal parking was configured. He said they had an engineer’s report with more 
details as to why that made sense. He said they would go from 180 to 186 parking spaces. He 
further explained why the rest of the variances were necessary. He reviewed the criteria. He noted 
that there was an easement for Market Wharf 1 Condominiums over the surface lot and that 
litigation resulted from it because his client moved the spaces across the street from the Sheraton. 
He said Market Wharf 1 was entitled to 58 parking spots when the project was complete. 
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[Timestamp 1:15:06] Vice-Chair Margeson said the variance requests were hyper-technical ones. 
She asked Ms. Harris why the Board had the requirements for the angles. She said she was most 
interested in the angle of the parking and why the Board had those and the fact that there were 
others that were considered okay by technical organizations. Ms. Harris said it came from Article 
11, the Site Development Standards, and that section outlined the off-street parking requirements.  
She said she assumed when the City developed that part of the ordinance, they were working off the 
parking standards that were uniform at that time and picked certain angles that would require 
certain lengths and distances to make it work. 
 
Attorney Lyons referred to his engineer’s report that indicated the level of service work he did to 
extrapolate the zoning ordinance and apply it to the different angles. He said what they were 
requesting fit into what the ordinance provided for and was based on who was getting the access.  
 
Chair Eldridge opened the public hearing. 
 
SPEAKING IN FAVOR OF THE PETITION 
 
No one spoke. 
 
SPEAKNG IN OPPOSITION TO THE PETITION 
 
[Timestamp 1:18:07] Attorney Larry Gormley said he represented the Market Wharf 1 
Condominiums adjacent to the Sheraton Hotel. He said they had 58 residential and commercial 
parking spaces that were deeded to them since 1987. He said the current owner bought the property 
subject to Attorney Gormley’s client’s right to park. He said the exchanges with the owner recently 
were nonproductive. As a result of the litigation, he said the judge suggested to Port Harbor Land 
that they communicate with his client and tell him what the plan was but he had not heard anything 
and was still unclear as to how or if it would impact his client as well as where they would be 
placed in the garage. He said he wasn’t familiar with the creation of substandard spaces and the 
analysis of the Level of Service A through D. He Level Service C was proposed as a result of the 
changes and thought it would be adequate unless it was his client’s space. He said he wanted 
opportunity to make an informed decision as to how and/or if the proposal would impact his client. 
 
[Timestamp 1:21:44] Vice-Chair Margeson confirmed that it was 58 parking spaces and they were 
supposed to go into the garage. Attorney Gormley said the spaces could be anywhere on the lot but 
that the lot would be consumed substantially by the buildings. Mr. Nies asked if it was a residential 
condominium. Attorney Gormley said they were mixed use. Mr. Mattson asked if Attorney 
Gormley’s concern was that the quality of the parking spots would be decreased by the change as 
opposed to his client having the spaces at all. Attorney Gormley agreed and said they were the one 
patron of the parking from which the owner would derive no benefit and that they were concerned 
that Market Wharf 1 would be given the least convenient parking available.   
 
[Timestamp 1:23:34] Vice-Chair Margeson said it was not within the purview of the Board and that 
they could not tell the applicant that those spaces would not be part of the easement. Attorney 
Gormley said he was asking that the Board allow them to determine, if granted, whether the 
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changes would exact an undue hardship on people that would be parking there. Mr. Rossi asked if it 
was Attorney Gormley’s contention that the proposal would diminish the values of the properties 
owned by his client. Attorney Gormley agreed. He said they didn’t have the information and had 
not been told where they were going to park and assumed that they would be placed in the most 
remote parking section, which would impact the condominium. Mr. Mattson asked if Attorney 
Gormley wanted to continue to hear the application to a future date, and Attorney Gormley agreed.    
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
[Timestamp 1:26:50] Attorney Lyons said his client had the right to move the easement parking that 
belonged to Attorney Gormley’s client. He said that easement parking was on the surface lot outside 
and that the applicant then moved them into the underground parking at the Sheraton. He said 
Attorney Gormley’s client had been kept up to date with what was happening. He said the applicant 
went to court and the court agreed that the parking spaces could be moved anywhere they wanted 
within the garage. He said his client intended to give Attorney Gormley’s client their 58 spaces and 
that they had been provided with all the development plans. He said if his client was granted the 
variance, the parking provision would improve all of that. He said he didn’t know how Attorney 
Gormley could claim that the value of his client’s property would be decreased because they were 
going from a surface lot to underground parking or parking within the garage. He said the units at 
Market Wharf 1 were limited to parking for passenger vehicles. He said the court found that the 
easement terms did not require Port Harbor Land to accommodate oversized vehicles. As per the 
terms of the easement, he said Port Harbor Land must accommodate Market Wharf’s right to 58 
parking spaces for autos and other passenger vehicles. He asked the Board to rule on the variance as 
presented. He said he had provided Attorney Gormley with a complete package. 
 
[Timestamp 1:30:28] Mr. Rossi asked if Attorney Lyons thought the 58 spaces were the same Level 
of C use or if the people really would not be familiar with the lot. Attorney Lyons agreed and said if 
the 58 spaces were moved from the underground parking across the street, they would effectively 
become residents.   
 
No one else spoke, and Chair Eldridge closed the public hearing. 
 
DISCUSSION OF THE BOARD 
 
[Timestamp 1:32:22] Mr. Rossi said there was an interrelationship between the parking angle and 
the width of the drive-thru area and that it had to be a wider lane to pass through. He said he didn’t 
think it was a problem as long as the engineers understood it. Mr. Mattson said as the angle was 
changed more, a wider driving lane could be had but then it would be harder to get out of the space. 
He said the applicant was ending up with more parking spaces and TAC was in favor of it. Vice-
Chair Margeson said she was concerned that the Board got testimony that there may be 
diminishment of abutter values and that she would be in favor of continuing the petition to the 
November meeting to give the two sides time to figure out the parking spaces. It was further 
discussed. Mr. Mannle said he agreed that continuing it would be a good idea. Chair Eldridge said 
she did not agree. Mr. Mattson said he would be less inclined to continue it because the client was 
going from surface parking to covered parking, which he didn’t think would harm them. 
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DECISION OF THE BOARD 
 
Mr. Mattson moved to grant the variances as presented and advertised, with the following 
condition: 

1) The internal parking design shall be updated to the satisfaction of the experts at the 
Department of Public Works. 

Mr. Nies seconded the motion. 
 
[Timestamp 1:38:12] Mr. Mattson said granting the variances would not be contrary to the public 
interest and would observe the spirit of the ordinance. He said the purpose of the ordinance was to 
have properly created parking spaces and travel lanes, and he noted that TAC indicated that would 
be achieved. He said the change to the internal parking of the approved parking would not alter the 
essential character of the neighborhood and would pose no harm to the public’s health, safety and 
welfare. He said granting the variances would do substantial justice. He said the benefit to the 
applicant should not be outweighed by any harm to the general public or other individuals. He said 
even though there was some concern about this change proposal, he thought it was a win-win 
situation by going from surface parking to covered parking. He said granting the variances would 
not diminish the values of surrounding properties because there was no reason to think that going 
from a surface parking lot to a building structure that fit the irregularly shaped and located lot would 
diminish property values, and he thought it would most likely increase them. He said literal 
enforcement of the ordinance’s provisions would result in an unnecessary hardship. He said the 
special conditions of the property were that it was irregularly shaped, abutted the railroad tracks, 
and the approved building was shaped uniquely to accommodate the shape of the parcel itself, 
which resulted in the unusual parking spots that TAC deemed adequate. He said there was no fair 
and substantial relationship between the general purpose of the ordinance and its provision to the 
specific application for customized parking. He said the proposed use was a reasonable one because 
it would end up with more parking spots that would benefit everyone. 
 
Mr. Nies concurred. He said the request that the applicant brought to the Board was related to 
technical details about the layout of the spaces, and the dispute seemed to focus on where the 
deeded spaces would be. He said the Board wasn’t being asked to rule on whether there may be 
undesirable spaces in the lot but was being asked to rule on the geometric orientation of the spaces 
in the lot. He said he understood the desire to have a continuation but didn’t know if the two parties 
could come to an agreement in another month.  
 
Mr. Mannle said he would not support the motion because he thought it was a reasonable request to 
continue the process on a project that had already been granted two one-year extensions. Vice-Chair 
Margeson said she would support the motion because the applicant made a good argument about the 
values of surrounding properties and how the easement holders would not have their values 
decrease. Mr. Rossi said coming before the Board was not the way to resolve litigation disputes that 
are not directly related to the specific variances being requested. 
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The motion passed by a vote of 6-1, with Mr. Mannle voting in opposition. 
 
III.   OTHER BUSINESS 

 
Chair Eldridge asked Mr. Harris if the Board could get the notes from the previous workshop 
meeting about their concerns. Vice-Chair Margeson requested a marked-up version of the notes 
with the suggested changes. 
 
IV.   ADJOURNMENT 
 
The meeting adjourned at 8:50 p.m. 
 
Submitted, 
 
Joann Breault 
BOA Meeting Minutes Taker 
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November 19, 2024 Meeting 

II. NEW BUSINESS 

A. The request of Hogswave LLC (Owner), for property located at 913 Sagamore 
Road where as relief is needed to demolish the existing home and boathouse and 
construct a new primary residential unit and boathouse with living unit above 
which requires the following: 1) Variance from Section 10.531 to allow 0 feet of 
frontage where 100 feet are required; 2) Variance from Section 10.334 to allow a 
nonconforming residential use to be extended into another part of the remainder 
of the lot; 3) Variance from Section 10.331 to allow a lawful nonconforming use to 
be extended or enlarged; and 4) Variance from Section 10.440 to allow a single 
family dwelling where it is not permitted. Said property is located on Assessor 
Map 223 Lot 27 and lies within the Waterfront Business (WB) District. (LU-24-141) 

Existing & Proposed Conditions 
 Existing   Proposed  Permitted / 

Required   
Land Use: Single Family, and dock 

rental space 
*Single Family, 
Boathouse, and 
dock rental space 

Waterfront and 
water related 
business  

Lot area (sq. ft.): 135,427 135,427 20,000 min.  

Street Frontage (ft.):  0 0 100 min. 
Front Yard (ft.): >30 House: 33 

Boathouse: 36 
30 min.  

Right Side Yard (ft.): House and Boathouse 
>30 

House and 
Boathouse >30 

30 min. 

Left Side Yard (ft.): House and Boathouse 
>30 

House and 
Boathouse >30 

30 min.  

Rear Yard (ft.): House and Boathouse 
>20 

House and 
Boathouse >20 

20 min.  

Building Coverage (%):  2 4 30 max.  
Open Space Coverage (%):  >20 >20 20 min.  
Parking  3 3 3   
Estimated Age of Structure:  1970 Variance request(s) shown in red.   

*Nonconforming uses cannot be extended or enlarged any portion of the remainder of the 
lot without conformance to the Zoning. 
*Nonconforming structures cannot be extended or enlarged any portion of the remainder of 
the lot without conformance to the Zoning. 
*Single Family Dwellings are not permitted in the WB district. 

Other Permits/Approvals Required 
• Building Permit 
• Wetland Conditional Use Permit – Conservation Commission and Planning Board  
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November 19, 2024 Meeting 

Neighborhood Context  

 

  

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
No previous history found. 

Planning Department Comments 
The applicant is proposing to demolish the existing single-family home and one accessory 
structure and reconstruct both structures. The accessory structure is proposed to be 
constructed as a new boathouse with a living unit on the second floor and boat maintenance 
area on the first floor. Residential uses are not allowed in the Waterfront Business District 
therefore the requested variances are needed to establish and reestablish the residential 
uses on the property. 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 
  



          LU-24-141 
 

AMENDED 
APPLICATION OF HOGSWAVE, LLC 
913 Sagamore Avenue, Portsmouth, NH 

Map 223, Lot 27 
 

APPLICANT’S NARRATIVE 
 
 

I. THE PROPERTY: 
 
 
 The applicant, Hogswave, LLC, owns the property located at 913 Sagamore 
Avenue, upon which there currently exists a single family dwelling and two accessory 
outbuildings.  The LLC’s principal, Heidi Ricci, owns the property next door at 912 
Sagamore Avenue, which has been her family’s primary residence since 2015. 
 
 The 913 Sagamore property is large, irregularly “L-shaped” parcel that is actually 
set off from the main travel way by two properties. It is bounded to the south by 
Sagamore Creek. The northern portion of the property is wetlands. As noted, there are 
two existing outbuildings on the property and a single-story dwelling. It is in the 
Waterfront Business district. The existing dwelling is a pre-existing non-conforming use 
in this zone, however, four of the six lots bounded by the property have residential uses. 
The property has no frontage on Sagamore Avenue but is accessed by a private shared 
driveway that connects to it. 
 
 When the applicant acquired 913 Sagamore in November of 2019, between this 
lot and 912 Sagamore, there were five boat rentals total on both docks combined. The 
applicant has increased/upgraded the dock space on each lot to accommodate eight boats 
total on each dock, for a total of 16 boats between the two docks, which the applicant has 
leased to both commercial fishermen and recreational mariners. The applicant has thus 
had a demonstrable impact in advancing the purposes of the Waterfront Business district 
by encouraging and supporting business uses that depend on the water resource. The 
applicant wishes to continue and support and expand this endeavor by offering additional 
Waterfront Business services and desires to replace the existing 750 square foot utility 
shed furthest from the creek with a new 1,000 square foot “boathouse” structure which 
will include an apartment above and storage of waterfront business items such as trailers, 
floats, lines, etc. on the ground floor. The applicant also seeks to rebuild the pre-existing 
960 SF dwelling on approximately same footprint, with a vertical expansion that will 
increase the square footage to approximately 1,840 square feet1.  It is the applicant’s 
experience that residential use is necessary to support the water-dependent business uses 
along the creek and this project will permit the applicant to continue to do so.  
 

 
1 The exact size and dimensions of the proposed expanded dwelling will be subject to the applicant 
obtaining a Conditional Use Permit from the Planning Board, as well as a NH DES Wetlands Permit. 



The Ricci’s intend to move into the newly expanded pre-existing dwelling as their 
primary residence. The new structure replacing the utility shed will have a 1,000 square 
foot footprint, and the increase in coverage will not in any way overcrowd this lot, which 
exceeds three acres. It will replace the existing outbuilding in the similar location.  
Because the pre-existing, non-conforming dwelling sits in close proximity to the water, 
the proposed expansion required a review by the Conservation Commission which was 
unanimously approved on October 9, 2024. The applicant will also require a conditional 
use permit from the Planning Board, as well as a Wetlands Permit from the NH DES. 

 
The proposal requires variances from the following provisions of the ordinance: 
 
10.531   to allow frontage of 0 feet where 100 is required;  
10.334   to allow a nonconforming residential use to be extended into 

another part of the remainder of the lot; and 
10.331 to allow a lawful nonconforming residential use to be extended or 

enlarged. 
 

 
  

II. THE VARIANCES: 
 
 
 The Applicant believes all criteria necessary to grant the requested variances are 
met. 
 
 Granting the requested variances will not be contrary to the spirit and intent 
of the ordinance nor will it be contrary to the public interest.  The “public interest” 
and “spirit and intent” requirements are considered together pursuant to Malachy Glen 
Associates v. Chichester, 152 NH 102 (2007). The test for whether or not granting a 
variance would be contrary to the public interest or contrary to the spirit and intent of the 
ordinance is whether or not the variance being granted would substantially alter the 
characteristics of the neighborhood or threaten the health, safety and welfare of the 
public.  
 
 The essential characteristics of the neighborhood would not be altered by these 
variances. Residential use currently exists on this lot and on most of those that abut it, 
notwithstanding the preclusion of such use under the ordinance.  A second  apartment 
dwelling on a lot that is more than seven times the minimum lot size, which will replace 
an existing outbuilding in the similar location, will not have any impact on the essential 
characteristics of the neighborhood.   The expansion of the existing dwelling is likewise 
consistent with the essential characteristics of the neighborhood. 
 
 As noted above, the proposed expansion of the existing dwelling will require 
further review by multiple municipal and state authorities, further assuring that the public 
health, safety and welfare will be adequately addressed and protected.       
 



  
 Substantial justice would be done by granting the variance.  Whether or not 
substantial justice will be done by granting a variance requires the Board to conduct a 
balancing test. If the hardship upon the owner/applicant outweighs any benefit to the 
general public in denying the variance, then substantial justice would be done by granting 
the variance. It is substantially just to allow a property owner the reasonable use of his or 
her property.   
 

In this case, there is no benefit to the public in denying the variances that is not 
grossly outweighed by the hardship upon the owner. The lack of frontage is a pre-existing 
condition that cannot be remedied. The project will also introduce a much-needed 
additional unit to the City’s inadequate housing stock. The expansion of residential use 
on a very large lot that already has such use and is surrounded on three sides by lots with 
residential use is necessary to support the expanded waterfront business use. 

 
Values of surrounding properties will not be diminished. 
 
The proposed second dwelling and the expansion of the existing dwelling will be 

new, code-compliant construction and will include the introduction of associated 
landscaping and site improvements. The existing outbuilding is somewhat substandard 
and will be removed. The values of properties in the vicinity will be enhanced. 
 
 There are special conditions associated with the property which prevent the 
proper enjoyment of the property under the strict terms of the zoning ordinance 
and thus constitute unnecessary hardship.     The property is clearly unique. It has no 
frontage on Sagamore Avenue but is accessible through a private driveway. It is 
surrounded on three sides by properties with residential uses despite such use being 
prohibited in the Waterfront Business zone. It is unusually large, more than three acres, 
and is bounded by the creek to the south and a sizeable amount of wetlands to its north.  
It has a pre-existing, non-conforming dwelling entirely within the tidal wetlands buffer. 
 
 The use is a reasonable use. The property has had residential use on it since at 
least 1970 according to City tax records.  The surrounding properties have residential 
uses on them as well. The lot is clearly large enough to support a second dwelling 
designed to support the ongoing water-related business activities.  
 
 
  There is no fair and substantial relationship between the purpose of the 
ordinance as it is applied to this particular property.  The frontage requirement cannot 
be met on this property. The prohibition against residential use cannot be applied to the 
pre-existing dwelling on the property, but that dwelling cannot be expanded and 
modernized without zoning relief. Rigid application of the ordinance in this instance 
would do nothing to promote purposes of the Waterfront Business district.  
 



 Accordingly, the proposed use requested here would not in any way frustrate the 
purpose of the ordinance and there is no fair and substantial relationship between the 
purpose of the ordinance and its application to this property. 
 

III. Conclusion. 
 
 For the foregoing reasons, the applicant respectfully requests the Board grant the 
variances as requested and advertised.  
 
       
      Respectfully submitted, 
 
 
 

Dated:   October 15, 2024  By: John K. Bosen 
      John K. Bosen, Esquire 
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November 19, 2024 Meeting 

II. NEW BUSINESS 

B. The request of Northeast Credit Union (Owner), for property located at 100 
Borthwick Avenue whereas relief is needed to establish an Ambulatory 
Surgical Center which requires the following: 1) Special Exception according to 
Section 10.440 to allow an Ambulatory Surgical Center where one is allowed 
by Special Exception. Said property is located on Assessor Map 259 Lot 15 
and lies within the Office Research (OR) District. (LU-24-193) 

Existing & Proposed Conditions 
 Existing   Proposed  Permitted / 

Required   
Land Use: Credit Union  *Ambulatory Surgical 

Center 
Commercial  

Lot area (sq. ft.): 555,825 555,825 130,680 min.  

Parking  545 545 1/250 GFA   
Estimated Age of 
Structure:  

1976 Special Exception request(s) shown in red.   

* Ambulatory Surgical Center allowed by Special Exception per Section 10.440 

Other Permits/Approvals Required 
• Building Permit (Tenant fit up) 
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Neighborhood Context  

 

  

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
December 28, 2004 – The Board granted the following:1) Variances from Article II, 

Section 10-209 and Article IV, Section 10-401 (A)(1)(c) to allow an existing financial 
facility to expand on the site, 2) Variances from Article XII, Section 10-1201(A)(3)(f) 
and Article V, Section 10-503 and 10-504(B) to allow the existing and proposed off-
street parking, maneuvering space and traffic aisles within the required setbacks and 
including the existing vegetation to provide screening for the abutting residentially 
zoned property without additional planting; and, 3) a Variance from Article XII, 
Section 10-1203 to allow 2 loading areas to be provided where 5 loading areas are 
required and to be located within 100’ of property zoned residentially. Request 
granted with the following conditions: 
1. That existing and proposed lighting , through the site review process, meet the 

current standards of not reaching beyond the property line; 
2. That the sign on the rear of the building be turned off at 6:00 p.m.; and 
3. That screening be provided along the back of the lot consistent with the 

easements that are in place. 
February 23, 2022 – The Board granted the following: 1) A Variance from Section 

10.113.41 to allow a 35 foot front setback for the parking lot where 50 feet is required.  
2) A Special Exception from Section 10.1113.112 to allow a parking lot on another lot 
in the same ownership as the lot in question within 300 feet of the property line of the 
lot in question.  Said property is shown on the Assessor Map 234 Lot7-4A and lies  
within the Office Research (OR) District.  

October 15, 2024 – The Board granted the following: 1) Variance from 10.440 to allow a 
surface parking lot as a principal use where it is not allowed. 

Planning Department Comments 
The applicant is requesting to establish an ambulatory surgical center as part of a 
renovation and repurposing of the current bank building to a medical facility. Ambulatory 
Surgical Center is use #6.40 of the use table found in Section 10.440, allowed by Special 
Exception in the OR District. 
 
On 10/15/2024 the BOA approved a lot line adjustment which will result in the transfer of 
262 parking spaces to the neighboring lot to service Liberty Mutual and will leave 284 
parking spaces. Please note that the lot line adjustment has not been approved by the 
Planning Board nor recorded at the Rockingham Registry of Deeds and therefore the 
existing and proposed conditions found in the zoning table for this application do not reflect 
those changes 

Special Exception Review Criteria  
The application must meet all of the standards for a special exception (see Section 10.232 
of the Zoning Ordinance).  
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1. Standards as provided by this Ordinance for the particular use permitted by special 
exception; 

2. No hazard to the public or adjacent property on account of potential fire, explosion or 
release of toxic materials;  

3. No detriment to property values in the vicinity or change in the essential 
characteristics of any area including residential neighborhoods or business and 
industrial districts on account of the location or scale of buildings and other 
structures, parking areas, accessways, odor, smoke, gas, dust, or other pollutant, 
noise, glare, heat, vibration, or unsightly outdoor storage of equipment, vehicles or 
other materials;  

4. No creation of a traffic safety hazard or a substantial increase in the level of traffic 
congestion in the vicinity;  

5. No excessive demand on municipal services, including, but not limited to, water, 
sewer, waste disposal, police and fire protection and schools; and  

6. No significant increase of stormwater runoff onto adjacent property or streets. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 



 

October 29, 2024 

 

Portsmouth Board of Adjustment 

1 Junkins Avenue 

Portsmouth, NH 03801 

 

RE:  ASC Special Exception Request 

 

To Whom It May Concern: 

 

On behalf of the Applicant, Stonefish, LLC, Apex Design Build respectfully submits a request 

for a Special Exception to construct an Ambulatory Surgery Center at 100 Borthwick Ave, 

Portsmouth, NH 03801.  This is an existing building which was formally utilized by NECU (now 

Lighthouse CU) for their prominent headquarters prior to relocating to Dover, NH.  In October, 

the Board of Adjustment granted relief from Portsmouth Ordinances 10.232.20 and 10.233.20 for 

the Lot-Line Adjustment due to Liberty Mutual’s existing parking lot being non-conforming.   

 

This sale to Liberty Mutual allows Liberty Mutual to rightfully continue with the purchase of the 

portion of the parking lot they are currently utilizing via a Lease with NECU.  As previously 

discussed, this is a parking lot which Liberty Mutual designed, engineered, and constructed 

previously.  This aforementioned Lot-Line Adjustment  leaves 100 Borthwick Ave with (284) 

Parking Spaces, which is substantially in excess of future needs for a building which houses 

Medical Offices, an Ambulatory Surgery Center, and Professional/Business Offices. 

 

Sincerely, 

 

Jeff Kilburg 

 

 
 

Project Director 

 

Encl: Application Material 



 

 
Addendum 

Stonefish, LLC 

100 Borthwick Ave 

Portsmouth, New Hampshire 

Parcel ID Lot 259-15 

 

APPLICATION FOR SPECIAL EXCEPTION 

 

Stonefish, LLC (the “Applicant”) seeks a special exception pursuant to Section 10.440 (Table of 

Uses) Subsection 6.40, and Section 10.232.20 (Special Exception Standards) of the City of 

Portsmouth Zoning Ordinance (the “Ordinance”) to permit the construction and operation of an 

Ambulatory Surgical Center (“ASC”) at 100 Borthwick Ave (the “Property”). The Property is a 

12.77-acre lot located in the Office Research (OR) District. The Property is presently improved by 

a bank building that the Applicant wishes to renovate and repurpose as a medical facility, with 

±8,000 usable square feet dedicated to the ASC use, ±33,571 usable square feet for medical office 

use.  Section 10.410 of the Ordinance states that the OR District is zoned “To provide for campus-

style development of offices buildings, research and development facilities, and complementary 

uses.” (Emphasis added.) The proposed use of a portion of the building as an ASC clearly 

compliments the medical practices expected to operate within the building.  

 

Pursuant to New Hampshire law, “a special exception is a use permitted upon certain conditions 

as set forth in a town’s zoning ordinance.” New London Land Use Assoc. v. New London Zoning 

Board, 130 N.H. 510, 517 (1988). “If the conditions for granting the special exception are met, the 

[zoning] board must grant it, although the board does have authority to place reasonable conditions 

on the granting of the exception.” Geiss v. Bourassa, 140 N.H. 629, 632 (1996) (citing 15 P. 

Loughlin, New Hampshire Practice, Land Use Planning and Zoning § 23.02, at 251–52 (2d ed. 

1993).  

 

For the reasons set forth below, the Applicant’s proposal complies with each special exception 

criteria set forth in Section 10.232.20 of the Ordinance and the Applicant therefore respectfully 

requests that this Board grant the special exception. 

 

10.232.20 Special exceptions shall meet all of the following standards:  

 

Requirement: 10.232.21 Standards as provided by this Ordinance for the particular use 

permitted by special exception;  

 

Applicant’s Response: Yes. Pursuant to Table of Use Regulations Subsection 6.40, ASC is allowed 

following receipt of a special exception in the OR District.  

 

Requirement: 10.232.22 No hazard to the public or adjacent property on account of potential 

fire, explosion or release of toxic materials;  

 



 

Applicant’s Response: The proposed use will not pose a threat to the public regarding potential 

fire, explosion, or release of toxic materials. In fact, the proposed multi-specialty ASC will provide 

needed care to the residents of Portsmouth and the surrounding towns.  

 

Requirement: 10.232.23 No detriment to property values in the vicinity or change in the 

essential characteristics of any area including residential neighborhoods or business and 

industrial districts on account of the location or scale of buildings and other structures, 

parking areas, accessways, odor, smoke, gas, dust, or other pollutant, noise, glare, heat, 

vibration, or unsightly outdoor storage of equipment, vehicles or other materials;  

 

Applicant’s Response: The proposed ASC will not be detrimental to surrounding properties, nor 

will it change the character of the area. The use is complimentary to the existing uses, which is 

one of the proposed uses of the zone per the Ordinance. Recently, there were two other ASCs 

within this same corridor; however, one closed almost 18 months ago and the other closed at the 

beginning of 2024, leaving the surgeons operating at those ASCs unable to continue caring for 

patients in this area; they are currently operating outside of the city of Portsmouth at great distance 

from their practices. The proposal will benefit the public and neighborhood because of the ASC’s 

physical proximity to patients, as well as the offices and practices of its intended users (other 

tenants within the building), as well as its geographical proximity to Portsmouth Regional Hospital 

(for patient safety).  

 

Requirement: 10.232.24 No creation of a traffic safety hazard or a substantial increase in the 

level of traffic congestion in the vicinity;  

 

Applicant’s Response: The Property will service a manageable level of scheduled patients at a 

well-designed and permitted location. The existing roadway infrastructure was designed to support 

several professional and industrial uses, including several healthcare facilities, and this proposal 

should have no negative impact on traffic in the area.  

 

Requirement: 10.232.25 No excessive demand on municipal services, including, but not 

limited to, water, sewer, waste disposal, police and fire protection and schools; and  

 

Applicant’s Response: The Applicant’s proposal will not require more municipal utility services 

than any other similarly sized professional use, and will not burden the local school district.  

 

Requirement: 10.232.26 No significant increase of stormwater runoff onto adjacent property 

or streets.  

 

Applicant’s Response: The existing site will generally be maintained in its current configuration. 

A covered pickup/drop-off area will minimally add to the lot’s impervious area, which the 

Applicant will offset by removing a corresponding amount of impervious surface and replacing it 

with greenspace. All existing parking lots will be maintained and utilized as is. 

 

 

 

 



 

Should there be any questions regarding this application, please feel free to reach out to me directly 

at 630-596-3764 or jeffk@apexdesignbuild.net. 

 

Sincerely, 

 

 
 
Project Director 

 

Encl: Application Materials 

mailto:jeffk@apexdesignbuild.net
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Ref: 10158 
 
October 22, 2024 
 
 
 
Mr. Jeff Kilburg 
Apex Design Build 
9550 West Higgins Road 
Suite 170 
Rosemont, IL 60018 
 
Re: Trip Generation for Medical Office Building 
 100 Borthwick Avenue 
 Portsmouth, New Hampshire 
 
Dear Mr. Kilburg: 
 
Vanasse & Associates, Inc. (VAI) has identified the traffic generation associated with the proposed medical 
office building (hereinafter, the “Project”) to be located at 100 Borthwick Avenue in Portsmouth, New 
Hampshire. The Project site is bordered by Borthwick Avenue to the north and west and railroad tracks to 
the east and south. The Project site was previously the headquarters for Northeast Credit Union and 
provided office space and a credit union branch office with three drive-through aisles and three curb cuts 
onto Borthwick Avenue. 
 
The Project involves renovating the existing two-story building as a medical office building and 
Ambulatory Surgical Center (ASC) that will employee 110 people. 
 
In order to develop the traffic characteristics of the proposed Project, a comparison of previous and future 
trip generation of the site was conducted. The existing two-story building previously contained a 7,700 sf 
drive-in bank and 39,160 sf of office space. Trip-generation statistics published by the Institute of 
Transportation Engineers (ITE)1 for Land Use Code (LUC) 912, Drive-in Bank and LUC 710, General 
Office Building were used to estimate the vehicle trip generation from the previous development, with the 
results shown in Table 1. 
  

 
1Trip Generation, 11th Edition; Institute of Transportation Engineers; Washington, DC; 2021. 
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Table 1 
TRIP GENERATION – PREVIOUS USE 
 

 
 

 Time Period 

 
Drive-in Bank 

Tripsa 

(A) 

 
Office Tripsb 

(B) 

 
 

Total Trips 
(C=A+B) 

 
Weekday Daily 774 514 1,288 
 
Weekday Morning Peak Hour: 
 Entering 
 Exiting 
 Total 

 
 

45 
 32 
77 

 
 

66 
   9 
75 

 
 

111 
  41 
152 

 
Weekday Evening Peak Hour: 
 Entering 
 Exiting 
 Total 
 

 
 

81 
  81 
162 

 
 

13 
 63 
76 

 
 

94 
144 
238 

aBased on ITE LUC 912, Drive-in Bank; 7,700 sf.  
bBased on ITE LUC 710, General Office Building; 39,160 sf. 

 
 
Table 2 summarizes the anticipated trip generation from the proposed development. The trips generated 
were based on LUC 720, Medical-Dental Office Building from the ITE. 
 
 

Table 2 
TRIP GENERATION – PROPOSED USE 
 

 
 

 Time Period 

 
Medical Office 

Tripsa 
 
Weekday Daily 676 
 
Weekday Morning Peak Hour: 
 Entering 
 Exiting 
 Total 

 
 

43 
 15 
58 

 
Weekday Evening Peak Hour: 
 Entering 
 Exiting 
 Total 
 

 
 

44 
   75 
119 

aBased on ITE LUC 720, Medical-Dental Office Building; 110 employees. 
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Table 3 summarizes the anticipated change in trip generation from the previous use to the proposed 
development.  
 
 

Table 3 
PROJECT TRIP GENERATION COMPARISON 
 

 
 

 Time Period 

 
Previous 

Vehicle Tripsa 

 
Proposed 

Vehicle Tripsb 

 
Change 
(Trips) 

 
Weekday Daily 1,288 676 -612 
 
Weekday Morning Peak Hour: 
 Entering 
 Exiting 
 Total 

 
 

111 
   41 
152 

 
 

43 
 15 
58 

 
 

-68 
 -26 
-94 

 
Weekday Evening Peak Hour: 
 Entering 
 Exiting 
 Total 
 

 
 

94 
 144 
238 

 
 

44 
   75 
119 

 
 

-50 
   -69 
-119 

 
 
As shown in Table 3, when compared with the previous use, the Project is expected to generate 612 fewer 
vehicle trips (approximately 306 vehicles entering and exiting) on an average weekday, 94 fewer vehicle 
trips (68 entering and 26 exiting) during the weekday morning peak hour and 119 fewer trips (50 entering 
and 69 exiting) during the weekday evening peak hour. 
 
If you have any questions on the conclusions reached herein, feel free to contact us at sthornton@rdva.com 
thannon@rdva.com.  
 
Sincerely, 
 
VANASSE & ASSOCIATES, INC. 

 
Scott W. Thornton, P.E. 
Principal 

 
Thomas J. Hannon, EIT 
Transportation Engineer 
 
cc: File 
 
Attachment: Trip Calculations 

mailto:sthornton@rdva.com
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November 19, 2024 Meeting 

II. NEW BUSINESS 

C. The request of PNF Trust of 2013, (Owner), for property located at 84 
Pleasant Street and 266, 270, 278 State Street whereas relief is needed to 
merge the lots and construct a four-story mixed-use building which requires 
the following: 1) Variance from Section 10.5A41.10.C to allow a) 98% building 
coverage where 90% is maximum, b) 0% open space where 10% is minimum, 
and c) 53% shopfront façade glazing on Pleasant Street and 52% on State 
Street where 70% is the minimum required; 2) Variance from Section 
10.5A21.B to allow a) 55 feet of building height where 47 feet is permitted with 
a penthouse, b) a fourth story addition at 50 feet in height to the Church street 
elevation where 3 full stories and a short fourth are allowed with 45 feet 
maximum height permitted; 3) Variance from Section 10.642 to allow 43% 
ground floor residential area where 20% is maximum. Said property is located 
on Assessor Map Lot Map 107 Lot 77, Map 107 Lot 78, Map 107 Lot 79, Map 
107 Lot 80 and lies within the Character District 4 (CD4), Historic and 
Downtown Overlay Districts. (LU-24-195) 

Existing & Proposed Conditions 
 Existing Proposed Permitted / 

Required 
Land Use:  Mixed -Use Merge lots and 

construct mixed-
use buildings 

Mixed-use 

Lot area (sq. ft.):  Lot 107-77: 3,866 
Lot 107-78: 1,440 
Lot 107-79: 1,518 
Lot 107-80: 1,458 
Passage way: 165 

8,447 NR min. 

Lot Area per Dwelling 
Unit (sq. ft.): 

436 444 NR min. 

Front Lot Line Buildout 
(%.):  

100 100 50 min. 

Ground Floor Residential 
Area 

n/a 43% 20 max 

Shopfront Façade 
Glazing  

n/a Pleasant St: 53 
State St: 52 

70 min 

Height on Church St n/a 4th story/ 50 ft 3 full stories 
and short 
4th/ 45 feet 

max 

Height with Penthouse 
(ft.): 

53 (Prior to 
Demolition) 

55 47 max. 

Building Coverage (%): 20 98 90 max. 
Open Space Coverage 
(%): 

0 0 10 min. 
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Parking: 2 17 23 min. 
Estimated Age of 
Structure: 

Lot 107-77: 1850 Variance request(s) shown in red. 

*Find full CD4 Zoning Table on page C3 of application materials 

Other Permits/Approvals Required 
• Building Permit 
• Historic District Commission Approval 
• Site Plan Review – Technical Advisory Committee and Planning Board 
• Parking Conditional Use Permit – Planning Board  
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Neighborhood Context  

 

  

Aerial Map 

Zoning Map 



12  

November 19, 2024 Meeting 

Previous Board of Adjustment Actions 
84 Pleasant Street 
August 20, 2013 – The Board granted the following: Special Exception under Section 

10.440, Use #3.11 to allow a religious place of assembly in a district where such use 
is allowed by Special Exception. 

November 21, 2017 – The Board granted the following:1) Variances from Section 
10.5A41.10C to allow the following: a) 0% open space where 10% is required; and b) 
100% building coverage where 90% is the maximum allowed; 2) Variance from 
Section 10.1111.10 to allow a change in the use or intensification of use in an 
existing building or structure without providing off-street parking; 3) Variance from 
Section 10.1111.20 to allow a use that is nonconforming as to the requirements for 
off-street parking to be enlarged or altered without providing off-street parking for the 
original building, structure or use and all expansions, intensifications or additions; and 
4) Variance from Section 10.321 to allow a nonconforming building or structure to be 
extended, reconstructed or enlarged without conforming to the requirements of the 
Ordinance. 

October 15, 2019 - The Board extended the variances granted November 21, 2017 for a 
period of one year to November 21, 2020. 

 

266 State Street  
October 20, 2020 – The Board granted the following: 1) Variances from Section 

10.5A41.10C to allow a) an entrance spacing greater than 50' where 50' is the 
maximum allowed; b) 100% building coverage where 90% is the maximum allowed; 
c) 0% open space where 10% is the minimum required; d) a 4-story, 45' tall building 
where 2-3 stories or a short 4th and 45' is the maximum allowed; e) less than 70% 
shopfront façade glazing where 70% is the minimum required and less than 20% 
other façade types where 20% is the minimum required; and f) to allow more than 
20% of the ground floor use to be residential where 20% is the maximum allowed. 
Request granted with the following condition:  
1) Item F above regarding the amount of residential space on the first floor shall be 

approved only if there is a car lift/elevator installed in the building. 
September 20, 2022 – The Board granted a one-year extension for the variances 

granted on October 20, 2020 
 

270 and 278 State Street  
No History Found 

Planning Department Comments 
The applicant is proposing to demolish a portion of the existing structure on Lot 107-77, 
merge the 4 identified lots (107-80, 107-79, 107-78, and 107-77) and construct new 
buildings that will house residential and commercial uses. 
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These properties have been before the Board in 2019 and 2020. On both accounts the 
requests were granted, however the approvals have since expired. To review the past 
meeting application materials and decisions please visit the links below.  

- May 2019 - https://www.cityofportsmouth.com/city/events/board-adjustment  
- October 2020 - https://www.cityofportsmouth.com/planportsmouth/events/zoning-

board-adjustment-meeting-36  
 
The applicant has requested that the Board condition any relief given on the installation of 
the lift and elevator system as proposed in the parking plan. 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance.  

https://www.cityofportsmouth.com/city/events/board-adjustment
https://www.cityofportsmouth.com/planportsmouth/events/zoning-board-adjustment-meeting-36
https://www.cityofportsmouth.com/planportsmouth/events/zoning-board-adjustment-meeting-36


CITY OF PORTSMOUTH 

ZONING BOARD OF ADJUSTMENT 

 

RE:  266, 270, 278 State Street & 84 Pleasant Street, Portsmouth, New Hampshire 

Tax Map 107, Lots 77 - 80 

PNF TRUST of 2013 

 

APPLICANT'S NARRATIVE 

 
 The Applicant, the PNF Trust of 2013, seeks variances in order to proceed with the 
restoration and redevelopment of its property at the corners of State, Pleasant and Church Streets.  
As the Board’s records will reflect, variances were granted in May of 2019 and additional 
variances were granted in October of 2020.  Copies of the Board’s prior decisions are submitted 
herewith.  These prior approvals have since expired. 
 
 As the Board is aware, in the late evening and early morning of April 9-10, 2017, a 
devastating fire destroyed the iconic State Street Saloon and the buildings housing it.  The 
Saloon and fourteen residential apartments occupied 266, 270, and 278 State Street, with the 
bar/restaurant occupying the ground floors of each, and with several apartments in the floors 
above.  266 and 270 State were immediately deemed a total loss and were ordered demolished by 
the City of Portsmouth.    84 Pleasant Street also suffered significant smoke and water damage in 
connection with the fire.  This building housed three residential units on the second and third 
floors. 
 
 In order to proceed with an economically viable redevelopment, the applicant needs a 
building large enough to approximate the square footage and number of residential units lost in 
the fire.  However, concerns about height, massing, scale and harmony with surrounding 
buildings must be considered, as this property is within the Historic District.    
 
 Since the buildings at 266-278 State Street were destroyed, the applicant has acquired the 
adjacent property at 84 Pleasant Street (the “Louies’” restaurant building) and, earlier this month, 
demolished the remaining shell of the so-called “Times Building” at 278 State Street.  The 
applicant now desires to merge the four adjoining lots and develop a four story building with an 
8,258 square foot footprint.  The combined property would have approximately 4,528 square feet 
of retail/commercial space on the ground floor and 17 residential units. The Historic District 
Commission has expressed its strong preference that the applicant proceed with a project that 
evokes the height and scale of the Times Building, which, at four stories and 53 feet, would 
exceed current zoning.   Matching the unique story configuration of the Times Buildings has the 
effect of elevating the other buildings.   In 2020, relief from this board was obtained for a similar 
project, specifically, to construct a four-story (with penthouse), mixed commercial residential 
building on these four merged lots. 
 



 The property is in the CD-4 zone, the Historic District and the Downtown Overlay 
District.  As the submitted elevations demonstrate, the building in the “Louie’s” space is to be 
three stories at the Pleasant Street elevation.  On the corner of State and Pleasant, where the old 
State Street Saloon stood, the building will be three stories with a short fourth and a penthouse.  
278 State Street, the former site of the Times Building, on the corner of State and Church will 
remain four stories as it previously existed.  The Church street elevation of the “Louie’s” parcel 
will be reconstructed with an additional fourth story.1 
 
 As proposed, the project requires the following relief from Section 105A41.10C to permit 
the following: 
  
 98% building coverage where 90% is maximum allowed; 
 0% open space 10% is minimum required;  
 54’ 11” building height where 47’ is permitted with a penthouse (and 53’ existed at        
 the Times Building at 278 State Street);  

A fourth story addition at 50’ height to the Church Street elevation of the “Louie’s” 
parcel where 3 full stories and a short fourth are allowed and 45’ height is the maximum 
permitted; and 
Shopfront Façade glazing of 53% on Pleasant Street and 52% on State Street where 70% 
is the minimum required.2 

  
 In addition, the project requires relief from 10.641.10.2 to permit ground floor area for  
residential use of 43% where 20% is the maximum permitted.  This is primarily to accommodate 
parking infrastructure for the project, as a lift system will be utilized, with some basement spaces 
and some first story spaces.  The proposal provides 17 parking spaces where 23 is required for 
the residential uses within the Downtown Overlay District, and where none existed prior to the 
fire. As such, a parking conditional use permit from the Planning Board will be required.  In the 
event the proposed parking configuration changes as the project proceeds through design review, 
the conditional use permit the applicant needs may change.  As with the application this Board 
approved in 2020, the applicant believes it would be appropriate for the Board to condition relief 
from Section 10.641.10.2 on the installation of the lift and elevator system associated with the 
parking plan as submitted.  
  
 The applicant believes that, as in years past, this project meets the criteria necessary for 
granting the variances. 
 

 
1 The applicant has obtained feedback from the Historic District Commission in work sessions to the effect that a 
short story mansard roof on this elevation facing the South Church (which would eliminate the need for a variance 
for a full fourth story), would not be favored. 
2 Church Street is not subject to façade requirements.  Map 10.5A21C.  Façade Glazing can only include the glazing 
above 2’ from the grade and below 12’. We have maximized the glazing based on the structural needs of the 
building and the HDC preferred design. On State Street the historic storefront is meant to evoke the “Times 
Building” and further limits the glazing.  The floor to floor height of the ground story is 12’ (the minimum allowed 
to minimize the overall building height) and structural requirements prevent us from going to the full 12’ window 
height.  There is just no practical way to tease another 17-18% of storefront glazing given the limitations of this 
site. 
 



 Granting the requested variances will not be contrary to the spirit and intent of the 
ordinance nor will it be contrary to the public interest.   The “public interest” and “spirit and 
intent” requirements are considered together pursuant to Malachy Glen Associates v. Chichester, 
152 NH 102 (2007).  The test for whether or not granting a variance would be contrary to the 
public interest or contrary to the spirit and intent of the ordinance is whether or not the variance 
being granted would substantially alter the characteristics of the neighborhood or threaten the 
health, safety and welfare of the public.   
 
 In this case, were the variances to be granted, there would be no change in the essential 
characteristics of the neighborhood, nor would any public health, safety or welfare be threatened.  
The property is a very visible "cornerstone" of downtown that requires a substantial building. 
The Historic District Commission has provided feedback to the applicant that it would prefer to 
see a replacement building that evokes the mass, scale and design features of the Times Building, 
which exceeded the current height and story requirements.  The pre-fire existing conditions 
included nearly complete building coverage and no open space.3 The proposal is not in any way 
out of place in its surroundings and is cleverly designed to evoke the façade of the Times 
Building. 
 
  The essentially urban character of the neighborhood will not be altered in any fashion by 
this project, nor would the health, safety or welfare of the public be threatened by granting the 
relief requested, as what is proposed is entirely consistent with what previously existed on site 
and with the mass and scale of neighboring buildings.  The project must obtain final approval 
from the HDC and proceed through site plan approval at the Planning Board, so the interest of 
the public will be adequately protected. 
 
 Substantial justice would be done by granting the variances.  Whether or not 
substantial justice will be done by granting a variance requires the Board to conduct a balancing 
test.  If the hardship upon the owner/applicant outweighs any benefit to the general public in 
denying the variance, then substantial justice would be done by granting the variance.  It is 
substantially just to allow a property owner the reasonable use of his or her property.  The 
applicant in this case has been without the use of its property for over seven years, and the public 
has been left with an open wound in the heart of the downtown.  The cost to redevelop this 
property is significantly greater than it otherwise would be due to the preference to “recreate” the 
Times Building.  In order to integrate the structure replacing the Times Building, which at 53 
feet and four full stories already exceeded the maximum allowed in the CD-4 zone, variances are 
necessary. The HDC must approve the project, so the result will be an aesthetically appropriate 
structure. 
 
 In this case, there is no benefit to the public in denying the variances that is not 
outweighed by the hardship upon the owner. 

 
3 Prior to the fire, there was a small, 165.24 sf alley between 84 Pleasant and 266 State Street.  Beyond that, the 
entirety of the four lots was occupied by buildings. The difference in building coverage from what existed to what 
is proposed is negligible. 



 
 The values of surrounding properties will not be diminished by granting the 
variances.  The proposed uses are permitted in this zone by right.  The surrounding properties 
and those in the vicinity have similar uses as this one does. The new building will also sit in the 
footprint of the former buildings that were destroyed or damaged in the fire.   A newly 
constructed project will increase property values.  The values of the surrounding properties will 
not be negatively affected in any way.   
 
 There are special conditions associated with the property which prevent the proper 
enjoyment of the property under the strict terms of the zoning ordinance and thus 
constitute unnecessary hardship.      The property is in the heart of the downtown and is being 
redeveloped in a manner that evokes the mass and scale of the historic Times Building, which 
exceeded current story and height restrictions.  Redevelopment poses logistical and engineering 
challenges and retaining the story heights of the Times Building requires the thoughtful 
integration of the adjoining structures.   The present Church Street façade is totally out of 
character with the historic South Church facing it. 
 
 The use is a reasonable use.  The proposed mixed residential/commercial use is 
permitted in this zone and is identical in character and is consistent with the existing use of the 
adjacent and abutting properties.    
 
 There is no fair and substantial relationship between the purpose of the ordinance 
as it is applied to this particular property.      The Applicant is proposing to redevelop what is 
almost the entire block bounded by State, Pleasant and Church Streets.  Prior to the fire, the lots 
collectively exceeded the maximum allowable building coverage and required open space.  The 
70% shopfront glazing requirement cannot practically be met on State and Pleasant Streets and 
satisfy the HDC’s preference that the scale and mass of the Times Building be recreated.   There 
is no fair and substantial relationship between the purposes of these requirements and their 
application to this property as the new building will sit essentially in the footprint of the former 
buildings that were destroyed by the fire. 
 
 

I.  Conclusion. 
 
 For the foregoing reasons, the applicant respectfully requests the Board grant the 
variances as requested and advertised. 
 
 
 
 
 
 
 



                

 

          Respectfully submitted,  

 

DATE:   10-22-24     Christopher P. Mulligan 

                  Christopher P. Mulligan, Esquire 
        















CITY OF PORTSMOUTH 
Planning Department

1 Junkins Avenue
Portsmouth, New

Hampshire 03801

(603) 610-7216 

ZONING BOARD OF ADJUSTMENT
October 26, 2020

PNF Trust of 2013
Peter N. Floros Trustee
282 Middle Street
Portsmouth, NH 03801

RE: Board of Adjustment request for properties located at 266, 270 & 278 State Street
and 84 Pleasant Street (LU-19-79)

Dear Mr. Floros:

The Zoning Board of Adjustment, at its regularly scheduled meeting of Tuesday, October
20,  2020,  considered your  application  for  the  merger  of  four  lots  into  one as  part  of  a
redevelopment  project  including  a  four-story  addition  onto  the  existing  building  at  84
Pleasant Street which requires the following: Variances from Section 10.5A41.10C to allow
a) an entrance spacing greater than 50' where 50' is the maximum allowed; b) 100% building
coverage  where  90%  is  the  maximum  allowed;  c)  0%  open  space  where  10%  is  the
minimum required; d) a 4-story, 45' tall building where 2-3 stories or a short 4th and 45' is the
maximum allowed; e) less than 70% shopfront façade glazing where 70% is the minimum
required and less than 20% other façade types where 20% is the minimum required; and f)
to allow more than 20% of the ground floor use to be residential where 20% is the maximum
allowed.  Said property is shown on Assessor Map 107, Lots 77, 78, 79, and 80 and lies
within the Character District 4 (CD 4), Downtown overlay, and Historic Districts.  As a result
of said consideration, the Board voted to grant your request with the following stipulation:

- That Item F above regarding the amount of residential space on the first floor shall be
approved only if there is a car lift/elevator installed in the building.

The Board's decision may be appealed up to thirty (30) days after the vote.  Any action taken
by the applicant pursuant to the Board's decision during this appeal period shall be at the
applicant's risk. Please contact the Planning Department for more details about the appeals
process.

Approvals may also be required from other City Commissions or Boards.  Once all required
approvals have been received, applicant is responsible for applying for and securing a
building permit from the Inspection Department prior to starting any project work.

This approval shall expire unless a building permit is issued within a period of two (2) years
from the date granted unless an extension is granted in accordance with Section 10.236 of
the Zoning Ordinance.

The minutes and audio recording of this meeting are available by contacting the Planning
Department.

Firefox https://portsmouthnh.viewpointcloud.com/records/38124

1 of 2 8/31/2022, 11:17 AM



Very truly yours,

David Rheaume, Chairman of the Zoning Board of Adjustment

cc: Robert Marsilia, Chief Building Inspector

Rosann Maurice-Lentz, City Assessor

Michael J. Keane, Michael J. Keane Architects, PLLC
John Bosen, Esq., Bosen & Associates

Firefox https://portsmouthnh.viewpointcloud.com/records/38124

2 of 2 8/31/2022, 11:17 AM
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November 19, 2024 Meeting 

II. NEW BUSINESS 
D. The request of James and Mallory B Parkington (Owners), for property 

located at 592 Dennett Street whereas relief is needed to demolish an 
existing shed and construct a new 120 square foot shed which requires the 
following: 1) Variance from Section 10.573.20 to allow a 3 foot side setback 
where 10 feet is required; and 2) Variance from Section 10.521 to allow 26% 
building coverage where 25% is allowed. Said property is located on Assessor 
Map 161 Lot 18 and lies within the General Residence A (GRA) District. (LU-
24-194) 

Existing & Proposed Conditions 
 Existing Proposed Permitted / 

Required 
Land Use:  Single-family 

residence with 
shed 

Demolish shed and 
replace with new shed 

Primarily 
residential 

Lot area (sq. ft.):  7,980 7,980 7,500 min. 
Primary Front (Dennett 
St) Yard (ft) 

>15 >15 15  

Secondary Front 
(Whipple St) Yard (ft.): 

House:0 
Shed: >15 

House:0 
Shed: >15 

15 min. 

Rear Yard (ft.): Shed: 3 Shed: 3 15 min. 
Left Yard (ft.): >10 >10 10 min. 
Height (ft.): <35 Shed: 11 35 max. 
Building Coverage (%): 25 26 25 max. 
Open Space Coverage 
(%): 

>30 73.1 30 min. 

Parking: 2 2 2 min. 
Estimated Age of 
Structure: 

1890 Variance request(s) shown in red. 
 

Other Permits/Approvals Required 
• Building Permit 
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November 19, 2024 Meeting 

Neighborhood Context  

 

  

Aerial Map 

Zoning Map 
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November 19, 2024 Meeting 

Previous Board of Adjustment Actions  
January 22, 2020 – The Board granted the following: 1) A Variance from Section 

10.521 to allow a 4’ secondary front yard where 15’ is required; and 2) A Variance 
from Section 10.321 to allow a nonconforming structure or building to be extended, 
reconstructed or enlarged without conforming to the requirements of the Ordinance. 

Planning Department Comments 
The applicant is proposing to demolish the existing 8x8 foot shed and construct a new 
10x12 foot shed. Staff do not believe that this is reason to readvertise as the required relief 
is the same per Section 10.573.20. 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance.  



Derek R. Durbin, Esq.   
603.287.4764  

derek@durbinlawoffices.com  

 

Durbin Law Offices, P.L.L.C.    144 Washington Street, Portsmouth, NH 03801    www.durbinlawoffices.com 

 

 

BY:  VIEWPOINT & HAND DELIVERY 

 

       October 23, 2024 

City of Portsmouth 

Attn: Stefanie Casella, Planner 

Zoning Board of Adjustment 

1 Junkins Avenue 

Portsmouth, NH  03801 

 

RE:  Variance Application of James and Mallory Parkington 

 592 Dennett Street (Tax Map 161, Lot 18) 

 

Dear Stefanie, 

 

Please find a copy of the following submission materials in connection with the variance 

application filed on behalf of James and Mallory Parkington for property located at 592 Dennett 

Street. 

  

1) Landowner Letter of Authorization; 

2) Narrative to Variance Application; 

3) Existing and Proposed Conditions Plan; 

4) Photographs of Property. 

 

A copy of the above application materials is being delivered to the Planning Department 

today.  Should you have any questions or concerns regarding the enclosed application materials, 

do not hesitate to contact me at your convenience.   

 

Sincerely, 

 

 

 

 

       Derek R. Durbin, Esq. 

 

 

 

 

 
   



 

LANDOWNER LETTER OF AUTHORIZATION 

 

James and Mallory Parkington, owners of property located at 592 Dennett Street, Portsmouth, 

NH, Tax Map 161, Lot 18 (the “Property), hereby authorizes Durbin Law Offices, PLLC to file 

any zoning board, planning board, historic district commission or other municipal permit 

applications with the City of Portsmouth for said Property and to appear before its land use boards.  

This Letter of Authorization shall be valid until expressly revoked in writing. 

 

 

       

 

____________________________________________ October 21, 2024 

James Parkington 

 

 

____________________________________________ October 21, 2024 

Mallory Parkington 
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CITY OF PORTSMOUTH 

ZONING BOARD OF ADJUSTMENT 

APPLICATION NARRATIVE 

 

James and Mallory Parkington 

 (Owner/Applicant) 

Tax Map 161, Lot 18 

592 Dennett Street 

Portsmouth, NH 03801 

 

 

 

INTRODUCTORY STATEMENT 

 

 The Property 

 

The Property at 592 Dennett Street is a 7,980 square foot corner lot owned by James and 

Mallory Parkington that is situated at the intersection of Dennett Street and Whipple Street (the 

“Property”).  The Property is in the GRA Zoning District and contains a single-family residence 

with attached garage and ADU.  There is an 8’ x 8’ shed located in the right side yard of the 

Property that the Parkingtons would like to demolish and replace with a more functional 10’ x 12’ 

shed that they would use to store personal belongings, including their outdoor tools and bikes. 

 

To construct the new shed, the Parkingtons need right yard setback and building coverage 

variances.  The existing shed is non-conforming with respect to the right yard setback.  The 

replacement shed is proposed for the same location as the existing shed, which is 3+/- from the 

rear property boundary.  Building coverage on the Property would increase from 25.0% (1,997 sq. 

ft.) +/- to 25.7% (2,053 sq. ft.).   

 

 

SUMMARY OF VARIANCE RELIEF 

 

The Applicants seek the following variances from Section 10.521 of the Ordinance for the 

proposed replacement shed: 

 

1. To allow a 3’+/- right yard setback where 10’ is the minimum required and 3’ exists. 

 

2. To allow 25.7% building coverage where 25% is the maximum allowed and 25% 

exists. 
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Literal enforcement of the provisions of the Ordinance would result in unnecessary 

hardship. 

 

 Aside from being a corner lot, the Property is one of only four properties with frontage on 

Whipple Street.  Whipple Street is a short connector street between Dennett and Thornton Streets.  

Two of the properties on Whipple Street have Dennett Street addresses while the other two have 

Thornton Street addresses.  Whipple Street is, in a sense, its own micro neighborhood, which 

makes this area of the larger Dennett/Thornton Street neighborhood(s) unique.   

 

The City’s records and older plans depicting the Whipple Street right-of-way (“ROW”) 

show it significantly wider than the pavement suggests.  All the property owners on Whipple Street 

have assimilated substantial portions of the ROW into their side yards.  All properties with frontage 

on Whipple Street have landscaping and portions of their driveways within the ROW.  Not unlike 

the other three (3) properties on Whipple Street, an approximately 21’ wide portion of the 

Parkingtons’ left side yard (approx. 2,550 sq. ft.) and most of their existing driveway are within 

the ROW.   If this portion of the ROW counted as part of the total lot area of the Property and 

reflected reality on the ground, the Parkingtons would not need a variance for building coverage.  

Building coverage would be 19.5%.   

 

The proposed shed will replace a slightly smaller non-conforming shed in the same 

location.  The footprint of the proposed structure is only marginally larger than what exists and 

will have no additional impact upon the nearest abutting property.  It will also be buffered by an 

existing 6’ high fence that the Parkingtons maintain along the common boundary.   

 

These special conditions of the Property make it such that there is no fair and substantial 

relationship between the general purposes of the Ordinance provisions and their application to the 

Property.   

 

The proposed use is inherently reasonable.  Accessory uses, such as the shed proposed in 

this instance, are permitted by right within the GRA Zoning District.   

 

Granting the variances will not be contrary to the public interest and will observe the 

spirit of the Ordinance.   

 

 In the case of Chester Rod & Gun Club, Inc. v. Town of Chester, the Court observed that 

the requirements that a variance not be "contrary to the public interest" or "injure the public rights 

of others" are coextensive and are related to the requirement that the variance be consistent with 

the spirit of the ordinance. 152 N.H. 577 (2005).  The Court noted that since the provisions of all 

ordinances represent a declaration of public interest, any variance will, in some measure, be 

contrary to the ordinance, but to be contrary to the public interest or injurious to public rights of 

others, "the variance must 'unduly, and in a marked degree' conflict with the ordinance such that it 

violates the ordinance's 'basic zoning objectives.”  “Id.   “There are two methods of ascertaining 

whether granting a variance would violate an ordinance’s basic zoning objectives: (1) examining 

whether granting the variance would alter the essential character of the neighborhood or, in the 
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alternative; and (2) examining whether granting the variance would threaten the public health, 

safety, or welfare.”  Harborside Assoc v. Parade Residence Hotel, 162 N.H. 508, 514 (2011). 

 The primary purpose of the building coverage limitation set forth in the Ordinance is to 

prevent the overcrowding of structures on land.  In the present instance, the Parkingtons are 

seeking a less than 1% deviation (56 sq. ft.) from what is allowed by the Ordinance.  If the 

approximately 2,550 sq. ft. portion of the ROW that is assimilated into the Property counted 

towards the lot area requirement, the Parkingtons would be at 19.5% total lot coverage.  Even at 

25.7%, building coverage on the Property is consistent with other properties immediately 

surrounding it, as shown on Exhibit A attached hereto.  The average building coverage on the 

abutting properties, based on the City’s assessing records, is 27.33%.   

 

The objective behind requiring minimum building setbacks is to preserve the light, air and 

space of abutting properties.  In this case, the objective of the Ordinance is accomplished, as the 

new shed will be placed in the same location as the existing shed and will only be slightly taller.  

The existing shed is approximately 9’ in height while the replacement shed would have a roof that 

slopes from 11’ in the front to 9’ in the rear.  It will be buffered by an existing 6’ fence.  In addition, 

because the Property is a corner lot, the shed lines up with the left side yard of the only affected 

abutting property.  This area of the abutter’s property is utilized less often than their rear yard and 

includes an existing stand-alone 2-car garage adjacent to the shed location. 

 

For the foregoing reasons, granting the variances requested will not alter the essential 

character of the neighborhood or otherwise threaten the public’s health, safety or welfare. 

 

Substantial justice will be done by granting the variances. 

 

Any loss to the individual that is not outweighed by a gain to the general public is an 

injustice.   New Hampshire Office of State Planning, The Board of Adjustment in New Hampshire, 

A Handbook for Local Officials (1997); Malachy Glen Assocs., Inc. v. Town of Chichester, 155 

N.H. 102 (2007).   

 

There is no gain to the general public by denying the variance requests. The replacement 

shed is proposed for the same location as the existing shed which has been on the Property for 

approximately 30 years.  There is only one abutting property (618 Dennett Street) that is potentially 

impacted by the encroachment of the shed into the right yard setback.  However, the proposed shed 

will be mostly buffered by an existing 6’ high fence.   It constitutes a loss to the Applicants to deny 

them the opportunity to construct a more functional shed of a slightly larger dimension on their 

property.   

 

The values of surrounding properties will not be diminished by granting the variances. 

 

 Aesthetically, the new shed, which will be similar in scale to the existing shed, will improve 

the conditions of the Property.  This can only benefit the abutting property at 618 Dennett Street.  

It will certainly not affect this property in any negative way.  
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CONCLUSION 

 

 In conclusion, for the reasons set forth herein, the application satisfies the five (5) criteria 

for each of the variances being requested.  Accordingly, the Applicants respectfully request that 

the Board approve their Variance Application. 

 

Respectfully Submitted, 

 

Dated: October 23, 2024    James and Mallory Parkington 

 

 

       

By: Derek R. Durbin, Esq. 

 DURBIN LAW OFFICES PLLC 

       144 Washington Street 

       Portsmouth, NH 03801 

       (603)-287-4764 

       derek@durbinlawoffices.com 

 

 

 

 

 

 

 

 

 

 

 

 
 



City of Portsmouth, NH October 21, 2024

Property Information

Property ID 0161-0018-0000
Location 592 DENNETT ST
Owner PARKINGTON JAMES

MAP FOR REFERENCE ONLY
NOT A LEGAL DOCUMENT

City of Portsmouth, NH makes no claims and no warranties,
expressed or implied, concerning the validity or accuracy of
the GIS data presented on this map.

Geometry updated 09/26/2024

Print map scale is approximate.
Critical layout or measurement
activities should not be done using
this resource.

1" = 84.21744277393876 ft

EXHIBIT A



Address Lot Living Area Lot Size (Acres) Lot Size (Sq Ft) Coverage
592 Dennett 161-18 2540 0.18 7840.8 32.4%
589 Dennett 161-37 3200 0.38 16552.8 19.3%
603 Dennett 161-36 2989 0.29 12632.4 23.7%
618 Dennett 161-19 2188 0.18 7840.8 27.9%
570 Dennett 161-12 2081 0.17 7405.2 28.1%
260 Thornton 161-06 2416 0.17 7405.2 32.6%
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SCALE:
SHEET NUMBER:

THE 
PARKINGTON
RESIDENCE

DATE: 12/19/2019

PROJECT STATUS:

PERMITTING

SHEET TITLE:

PROJECT INFO:

592 DENNETT ST
PORTSMOUTH, NH

GENERAL NOTES:

t u s c h e r

603.583.6469
tdgdesign@hotmail.com

d e s i g n 
g r o u p

PROPOSED
SITE PLAN

A5

1"=10'-0"

PRINCIPLE STRUCTURE ALIGNMENT DETAIL

592 dennet st

8'-0"

EXISTING 2-CAR
GARAGE/1-BR ADU

EXISTING
FENCE

09/27/24 - DRAFT

S1

EXISTING FENCE

EXISTING 8'X8' SHED
(BLUE) (64 SF)
PROPOSED 10'X12' SHED
(RED) (120 SF)

3
'

CITY RIGHT OF WAY AREA = +/- 2550 SF

LOT INFORMATION:

LOT SIZE = 7,980 SF
PROPOSED TOTAL BUILDING COVERAGE = 2,053 SF
PROPOSED COVERAGE %  = 2,053/7,980 =  25.7%

LOT SIZE + RIGHT OF WAY =
7,980 + 2,550 = 10,530 SF

PROPOSED COVERAGE % (IF INCLUDING AREA OF RIGHT
OF WAY) =
2,053/10,530 = 19.5%

MINIMUM OPEN SPACE % (ZONE GRA): 30% = 0.3 X 7,980 SF
= 2,394 SF
PROPOSED OPEN SPACE (SF) = 7,980 - 2,053 - 96 = 5,831 SF
PROPOSED OPEN SPACE (%) = 5,831/7,980 = 73.1%

MAXIMUM BUILDING HEIGHT: 35'-0"
PROPOSED SHED HEIGHT: 11'-0"

EXISTING
PERVIOUS
PAVERS (TYP.)

PROPOSED
10'X12' SHED
GRAPHIC

DRIVEWAY AREA =
96 SF ON LOT

DRIVEWAY AREA =
525 SF IN RIGHT
OF WAY

PROPOSED 10'X12' SHED
SIDE ELEVATION
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November 19, 2024 Meeting 

II. NEW BUSINESS 
E. The request of Stephen A and Kathryn L Singlar, (Owner), for property 

located at 43 Holmes Court whereas relief is needed to construct a new 
single-family dwelling which requires the following: 1) Variance from Section 
10.628.20 to allow an unfinished basement to be constructed at a flood 
elevation of 5.75 ft. where 10 feet is required, and 5.75 ft. exists. Said property 
is located on Assessor Map 101 Lot 14 and lies within the Waterfront Business 
(WB) and Historic Districts. (LU-22-227) 

Existing & Proposed Conditions 
 Existing Proposed Permitted / 

Required 
Land Use:  Single-family 

residence 
Construct new single-
family residence 

Primarily 
residential 

Unfinished Basement 
Flood Elevation (ft.):  

5.75 5.75 10 min. 

Estimated Age of 
Structure: 

1749 Variance request(s) shown in red. 
 

Other Permits/Approvals Required 
• Building Permit 
• State (DES) Approvals 
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November 19, 2024 Meeting 

Neighborhood Context  

 

  

Aerial Map 

Zoning Map 
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November 19, 2024 Meeting 

Previous Board of Adjustment Actions 
December 20, 2022 – The Board granted the following: 1) Variances from Section 

10.531 to allow a) a lot area of 5,353 square feet where 20,000 square feet is 
required, b) 0 feet of street frontage where 100 feet is required, c) 75’ of lot depth 
where 100 feet is required, d) a 17 foot front yard where 30 feet is required, e) a 14 
foot left side yard where 30 feet is required, and f) a 14 foot right side yard where 30 
feet is required; and 2) A Variance from Section 10.440, Use # 1.10 to allow a single 
family dwelling where the use is not permitted. 

May 28, 2024 – The Board granted the following: 1) Variance from Section 10.531 to 
allow a 16 foot front yard where 30 feet is required. 

Planning Department Comments 
The applicant is requesting relief to the floodplain district ordinance found in Section 
10.628.20 of the Zoning Ordinance and provided below for your convenience. 

10.628.20 Any new construction of a residential structure shall have the lowest floor 
(including basement) elevated to at least two (2) feet above the base flood elevation if 
in Zone A or AE, and to at least two (2) feet above the base flood elevation of the 
adjacent special flood hazard area if in an extended flood hazard area. 

If the Board would like to reference the past meeting and application materials, please follow 
the links below. 

- December 2022: https://www.cityofportsmouth.com/planportsmouth/events/zoning-
board-adjustment-29  

- May 2024: https://www.cityofportsmouth.com/planportsmouth/events/zoning-board-
adjustment-31  

 
To grant an approval, the Board must find that the request meets the Variance criteria as 
well as the criteria outlined in Section 10.629 of the Zoning Ordinance. 

Variance and Appeal Criteria as Found in Section 10.629 of the Zoning Ordinance 
In addition to the standard variance criteria (as found in Section 10.233 of the Zoning 
Ordinance), appeals under section 10.629 must also meet the following criteria (as found in 
Section 10.629.20): 

a) That the variance will not result in increased flood heights, additional threats to public safety, 
or extraordinary public expense;  

(b) That if the requested variance is for activity within a designated regulatory floodway, no 
increase in flood levels during the base flood discharge will result; and  

(c) That the variance is the minimum necessary considering the flood hazard, to afford relief. 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 

https://files.cityofportsmouth.com/files/planning/ZoningOrd-240617.pdf
https://www.cityofportsmouth.com/planportsmouth/events/zoning-board-adjustment-29
https://www.cityofportsmouth.com/planportsmouth/events/zoning-board-adjustment-29
https://www.cityofportsmouth.com/planportsmouth/events/zoning-board-adjustment-31
https://www.cityofportsmouth.com/planportsmouth/events/zoning-board-adjustment-31
https://files.cityofportsmouth.com/files/planning/ZoningOrd-240617.pdf
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November 19, 2024 Meeting 

3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 
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CITY OF PORTSMOUTH 

ZONING APPLICATION NARRATIVE 

 

Stephen Singlar and Kathryn Singlar  

(Owners/Applicants) 

Tax Map 101, Lot 14 

43 Holmes Court   

Portsmouth, NH 03801 

 

INTRODUCTION  

 

The Zoning Board of Adjustment previously reviewed and approved, on two separate 

occasions, the variances necessary to construct a new single-family home on the property located 

at 43 Holmes Court (the “Property”).  In addition, the Historic District Commission has issued a 

Certificate of Approval for the Applicants’ house plans.  Earlier in the year, the Conservation 

Commission recommended that the NH DES approve the Wetlands Dredge and Fill Permit 

(Wetlands Permit”) for the Property, and in April the NH DES approved it.  Despite this, and the 

rigorous review and scrutiny the Applicants’ redevelopment plans have undergone, it was recently 

determined by the Inspections Department that a variance was needed from Section 10.628.20 of 

the Ordinance.  Accordingly, the Applicants are submitting this variance request pursuant to that 

determination. 

 

SUMMARY OF ZONING RELIEF 

 

The Applicants seek a variance from Section 10.628.20 of the Ordinance to allow an 

unfinished basement to be constructed at a flood elevation of 5.75’ where 10’ is required and 5.75’ 

exists. 
 

STANDARD VARIANCE CRITERIA 

 

Granting the variances will not be contrary to the spirit and intent of the Zoning 

Ordinance or the public interest.  

 

 In the case of Chester Rod & Gun Club, Inc. v. Town of Chester, the Court noted that since 

the provisions of all ordinances represent a declaration of public interest, any variance will, in 

some measure, be contrary to the ordinance, but to be contrary to the public interest or injurious to 

public rights of others, "the variance must 'unduly, and in a marked degree' conflict with the 

ordinance such that it violates the ordinance's 'basic zoning objectives.”  “Id.  The Court observed 

that “[t]here are two methods of ascertaining whether granting a variance would violate an 

ordinance’s basic zoning objectives: (1) examining whether granting the variance would alter the 

essential character of the neighborhood or, in the alternative; and (2) examining whether granting 

the variance would threaten the public health, safety, or welfare.”  152 N.H. 577 (2005). 
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 The primary purpose of Section 10.628.20 is to protect newly constructed buildings from 

flood damage and the inherent risks associated with it, including life safety risks.  The Ordinance 

imposes a requirement that is 2’ above what FEMA requires for the AE Zone, which has a base 

flood elevation requirement of 8’.  It can be fairly assumed that the additional 2’ is an additional 

protective measure that may be intended to account for a potential sea level rise. 

 

The Ordinance does not account for the Property being significantly re-graded as part of 

the proposed redevelopment.  The proposed re-grading of the Property was approved as part of the 

issuance of the Wetlands Dredge and Fill Permit (“Wetlands Permit”) that was issued for the 

Property by the NH DES in April 2024.  The re-grading of the Property will substantially minimize 

the risk of basement flooding and may ultimately result in the house being removed from the AE 

Flood Zone altogether.  The Applicants intend to submit for a Letter of Map Amendment 

(“LOMA”) from FEMA post-construction to remove the home from the AE Flood Zone, but there 

is no guarantee or certainty that FEMA will approve it, hence the need for the variance. 

 

In addition to the re-grading of the Property, the basement will be unfinished and will not 

contain any electrical or mechanical components.  The basement has been engineered to handle 

the load of the home against climate change and other major weather events and will be constructed 

with state-of-the-art water resistant materials. 

 

 It is important to point out that the existing basement is at elevation 5.75’ and contains an 

electrical panel, wires and mechanical equipment, including a furnace, washer and dryer.  The 

existing basement is structurally unsound and is comprised primarily of stone and is porous.  The 

proposed basement would be at the same elevation as the existing basement but will be slightly 

further from the water and will not include any electricals or mechanicals.  It would be purely used 

for the storage of personal belongings.  Therefore, even without a re-grading of the Property, the 

flood risks that the Ordinance is designed to protect against will be addressed.  They can also be 

reinforced through a condition of approval….that so long it is determined by the City that Section 

10.628.20 of the Ordinance applies to the Property, the basement shall not contain any electrical 

or mechanical equipment other than a sump pump or its equivalent. 

 

The Applicants are improving the conditions of the Property and bringing it into greater 

overall compliance with the Ordinance.  They are also reducing impervious surface coverage from 

40.9% to 24% and will be implementing a stormwater management plan to mitigate stormwater 

runoff. 

 

 For the foregoing reasons, granting the requested variance will not result in any threat to 

public health, safety or welfare nor would it alter the essential character of the neighborhood. 

 

 

 

 

 

 

 

 



Page 3 of 5 Durbin Law Offices PLLC www.durbinlawoffices.com 
 

 

 B.  Substantial Justice will be done in granting the variance relief sought. 

  

 To determine whether substantial justice is done, the Board must balance the equities 

between the rights of a private landowner and the public interest in deciding whether to grant or 

deny a variance request.  The “only guiding rule is that any loss to the individual that is not 

outweighed by a gain to the general public is an injustice.”  New Hampshire Office of State 

Planning, The Board of Adjustment in New Hampshire, A Handbook for Local Officials 

(1997); Malachy Glen Assocs., Inc. v. Town of Chichester, 155 N.H. 102 (2007). 

 

The Property is significantly constrained and burdened by local, state and federal 

regulations that apply to it.  The plans for the Property do not provide for much storage space, as 

the Applicant has made a conscious effort to minimize the size, height and overall impact of the 

home.  Allowing an unfinished basement on the Property will provide the Applicants with some 

much needed storage space.   Denying the variance would not result in any gain to the public, as 

the Property is being re-graded to minimize any risk of flooding, and the proposed basement will 

be constructed of modern materials designed to prevent water intrusion.  Moreover, the basement 

will remain unfinished and not contain any electrical or mechanical equipment.  The loss to the 

Applicants of denying the variance outweighs any perceived gain that would be realized by the 

public. 

  

C.  Surrounding property values will not be diminished by granting the variance. 

 

 The Board has already determined on two prior occasions that the Applicants’ 

redevelopment plans will not negatively impact surrounding property values.  It follows that 

allowing a basement below the first floor of the proposed house, which will be at elevation 13’, 

will not have any impact on surrounding property that may not have been previously contemplated 

by the Board. 

 

 D.  Denying the variance would constitute an unnecessary hardship. 

 

 The Property has a myriad of special conditions that distinguish it from surrounding 

properties, all of which have been discussed and considered ad nauseum by the Board in the past 

two (2) years.  The Property is so heavily burdened by local, state and federal regulations that it is 

an essentially unbuildable lot if it were not for the fact that there is an existing home on it.  The 

existing basement is at flood elevation 5.75’.   Because the Property is in the AE Flood Zone, the 

Ordinance requires that even the basement be located 2’ above the base flood elevation (8’) despite 

the fact it will remain unfinished and will only be used as storage space and will not contain any 

electrical or mechanical equipment.  The Ordinance does not account for the fact that the Property 

will be substantially re-graded and that the proposed will be setback from the water further than 

the existing basement and will be constructed of materials designed to prevent water intrusion.  

The Applicants have addressed the risks that the Ordinance is intending to protect against.   

 

 

 

about:blank
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As a result of the special conditions of the Property, there is no fair and substantial 

relationship between the general purposes of the restriction set forth in Section 10.628.20 of the 

Ordinance and its application to the proposed basement. 

 

ADDITIONAL CRITERIA 

Section 10.629 

 

In addition to the variance criteria above, the Applicant must satisfy the standards set forth 

in Section 10.629 of the Ordinance, as more specifically addressed below: 

 

(a) That the variance will not result in increased flood heights, additional threats 

to public safety, or extraordinary public expense;  

 

The Property is bordered by the Piscataqua River as opposed to wetlands where there could 

be a threat of water displacement. Water will not be displaced by placing the proposed basement 

at the same elevation as the existing basement.  The Property will be re-graded as part of the 

Applicants’ redevelopment plans.  In addition, the proposed basement will be slightly further from 

the water and will be designed and constructed of materials that are intended to prevent water 

intrusion.  The proposed basement will be unfinished and used for storage only and will not contain 

any mechanical or electrical equipment.  For the foregoing reasons, the variance will not result in 

any increased flood heights, additional threats to public safety, or extraordinary public expense. 

 

(b) That if the requested variance is for activity within a designated regulatory 

floodway, no increase in flood levels during the base flood discharge will result; 

and  

 

As indicated herein, there is an existing basement on the Property at the same elevation as 

the proposed basement.  Notwithstanding The requested variance does not involve any activity 

within a designated floodway.  Therefore, criteria (b) is not applicable. 

 

 

(c)  That the variance is the minimum necessary considering the flood hazard, to 

afford relief. 

 

There is a lessened risk of flooding at the basement level of the home due to the re-grading 

of the Property and the design and materials being used to construct the basement, as more 

specifically discussed above.  This condition of the Property is ultimately being improved from 

what exists 
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CONCLUSION 

 

 In conclusion, the Applicants have demonstrated that their application meets the five (5) 

criteria for granting the variance and respectfully request the Board’s approval. 

 

       Respectfully Submitted, 

 

Dated: October 23, 2024    Stephen and Katheryn Singlar 

 (revised October, 30, 2024) 

 

       

By: Derek R. Durbin, Esq. 

 DURBIN LAW OFFICES PLLC 

       144 Washington Street 

       Portsmouth, NH 03801 

       (603)-287-4764 

       derek@durbinlawoffices.com 
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November 19, 2024 Meeting 

II. NEW BUSINESS 
F. The request of 361 Hanover Steam Factory LLC (Owner), and Hampshire 

Development Corporation LLC (Applicant), for property located at 361 
Hanover Street whereas relief is needed to expand and renovate the existing 
commercial building and convert it to multi-family residential and to construct 
three new multi-family residential buildings which requires the following: 1) 
Variance from Section 10.642 to allow residential principal uses on the ground 
floor of the buildings; 2) Variance from Section 10.5A41 - Figure 10.5A41.10D 
to a)  allow for "Apartment", "Rowhouse" and "Duplex" building types where 
they are not permitted; b) allow a ground floor height of 10.5 feet where 12 feet 
is required; and 3) Variance from Article 15 - Definition of Penthouse - to allow 
a penthouse with a setback of 8 feet from all roof edges where 15-20 feet is 
required and to allow no greater than 80% of the gross living area of the level 
of the floor below where 50% is the maximum. Said property is located on 
Assessor Map 138 Lot 63 and lies within the Character District 5 (CD5) and 
the Downtown Overlay District. (LU-24-196) 

Existing & Proposed Conditions 
 Existing Proposed Permitted / 

Required 
Land Use:  Commercial *Residential apartment, 

rowhouse, and duplex 
style buildings 

Mixed use 

Lot area (sq. ft.):  43,245 Lot 1: 4,717 
Lot 2: 38,528 

NR min. 

Primary Front (Hanover 
St) Yard (ft.): 

>15 1 15 max. 

Secondary Front Yard 
(Rock St) (ft.): 

0 0 12 max 

Right Yard (ft.): 5 5 5-20 max 
Secondary Front Yard 
(Foundry Pl) (ft.): 

0 0 12 max. 

Height (ft.): 25 (approx.) Building A: 52 
Building B: 36 
Building C: 36 
Building D: 40 

40 
Or 52’ with 
incentives 
(10.5A46.10) 
and 
penthouse 
(zoning 
map) 

max. 

Penthouse Gross 
Living Area % of the 
Floor Below (%) 

n/a 80 50 max 

Penthouse Setback (ft) n/a 8 15-20 min. 
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Ground Floor Height 
(ft) 

10 10.5 12 min. 

Building Coverage (%): 38 72 95 max. 
Open Space Coverage 
(%): 

<5 >5 5 min. 

Parking: 57 72   
Estimated Age of 
Structure: 

1850 Variance request(s) shown in red. 
 

*Apartment, Rowhouse, and Duplex style buildings are not allowed building types under 
section 10.10.5A41 figure 10.5A41.10D 
*Residential principal uses are not allowed on the ground floor in the Downtown Overlay 
District per Section 10.642 
*Full CD5 Zoning Table can be found on page 23 and 39 (C3 of plan set) of the application 
materials 

Other Permits/Approvals Required 
• Building Permit 
• Site Plan Approval – Technical Advisory Committee and Planning Board 
• Subdivision/LLA Approval – Technical Advisory Committee and Planning Board  
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Neighborhood Context  

 

  

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
June 12, 1979 – The Board denied the following: 1) Variance from Article II, Section 10-

213 and Article XII, Section 10-1210 to allow a dance ballroom in an existing building 
with 90 parking spaces where 167 are required. 

May 28, 1985 – The Board granted the following: A Variance from Article II, Section 10-
207 to allow the operation of a recreational facility including squash courts, nautilus, 
exercise rooms, and swimming pool in an industrial district. The Board denied the 
following: A Variance from Article XII, Section 10-1201, Table 7 to allow for 36 
parking spaces are required. 

September 17, 2013 – The Board granted the following: 1) Variance from Section 
10.1113.111 to allow required parking spaces to be located on a separate lot from the 
principal use at a municipally owned uncovered parking facility where a municipally 
owned covered parking facility is required. 

Planning Department Comments 
The applicant is proposing to subdivide the property, renovate and further develop the 
existing commercial structure into multi-family residential, and construct 3 new multi-family 
residential buildings on the site. 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 
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CITY OF PORTSMOUTH 

ZONING BOARD OF ADJUSTMENT 

 

361 HANOVER STREET, PORTSMOUTH, NEW HAMPSHIRE 

Tax Map 138 Lot 63 

361 Hanover Steam Factory, LLC. 

 

APPLICANT'S PROJECT NARRATIVE 

 

THE APPLICANT 

 

Hampshire Development Corporation, LLC. (“HDC”), acquired the property at 361 Hanover 

Street, formerly the home of Heineman, in November 2021. HDC is a regional development 

company with extensive experience in redevelopment projects in downtown Portsmouth. HDC 

intends to redevelop, expand and convert the existing historic building on the site into a multi-

family residential building and convert the existing 57-space surface parking along Rock and 

Hanover Streets into three multi-family residential buildings under a Conditional Use Permit Plan 

(the “CUP Plan”). 

 

PURPOSE 

 

Although the Property is currently vested with an approved “as-of-right” Design Review Plan, 

HDC has subsequently developed and presented to the Planning Board an preferred CUP Plan.  

Although supported by the Planning Board, the CUP Plan requires variances to allow for a multi-

family residential housing project.  For context and a frame of reference, both the As-of-Right 

Design Review Plan and the preferred CUP Plan are shown and described in this narrative. The 

CUP plan is our preferred redevelopment plan and, as such, it will require approval of zoning relief 

from this Board for three (3) distinctive elements of the project. The first element is the zoning 

requirement for ground-floor commercial uses and the relief needed to allow smaller residential 

building types in the CD5 District. The second element is the relief needed to the requirement for 

the minimum height of the ground-floor level of the buildings, and the third element is the relief 

from the maximum floor area and setback requirements for penthouse attic levels. 

 

EXISTING CONDITIONS  

 

The lot at 361 Hanover Street (the “Property”) is irregularly shaped, with approximately 178’ of 

frontage on Hanover Street.  The Property abuts a city-owned parcel fronting on Rock Street and 

Foundry Place. As shown on Figure 1, there are two existing structures on the lot. And a 57-space 

surface parking lot along Hanover Street.  
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       Figure 1 – Existing Conditions showing 361 Hanover Street  

 

As shown on Figure 2, the Existing Conditions Plans shows the two-story former Steam Factory 

Building with a footprint of 14,808 SF.  It has a second, mezzanine level.  The former Powerhouse 

Building has a footprint of 1,400 SF and is a single-story structure with a partial basement.   The 

total building coverage on the lot is 32%.  Both buildings are currently used commercially as 

professional office and light industrial uses.  There are 57-space surface parking spaces on the 

property.  Vehicular access to the parking lot is limited to Hanover Street, a public street.  A private 

access easement to the property is also provided from Hill Street, a private way.  An access 

easement is also provided across the Hanover Street parking area to the abutting lot (349 Hanover 

Street). 

The property also has access to the rear parking area adjacent Foundry Place through a license 

agreement with the City to the 23,000 SF property along Foundry Place.  Notably, the retaining 

walls separating this rear parking area and Foundry Place are between 5 and 8 feet in height.  The 

property has virtually no open space, is 97.5% impervious, and has limited landscaping.   
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 Figure 2 - Existing Conditions showing 361 Hanover Street  

 

Proposed Subdivision Plan 

As part of the proposed reorganization of the ownership structure for the Property, we are seeking 

to subdivide the property into two lots.  As shown in Figure 3, Lot 1 will contain the former 

Powerhouse Building, currently The Last Chance Garage. Lot 1 is proposed to be a conforming 

lot with 4,717 SF of land area with 8 off-street parking spaces.  Lot 1 will also have an access 

easement across Lot 2 to Hanover Street.  Lot 2 will contain the former Portsmouth Steam Factory 

building – currently the Portsmouth Offices for the Hampshire Development Corporation – and be 

38,528 SF in land area and have frontage and access off of Hanover Street and have 57-space 

surface parking lot fronting on Hanover Street. 



Page 4 of 30 
 

 

 
 Figure 3 – Proposed Subdivision Plan for the Powerhouse Building/“Adams” Parcel (4,717 SF) 

 

 

HISTORIC LAND USE 

 

As illustrated in Figure 4, the Property has a long history of industrial and commercial land use. 

Built in the late 19th century as a 5-story brick and heavy timber structure with a flat roof and slab 

basement level, the main building was originally owned and occupied by the Portsmouth Steam 

Factory.  In the late 19th century, a fire destroyed the building reducing the building to a two-story 

building. In the 1950s, the building was later occupied with an auto dealership and later, in the 

1970s, with JSA, an architectural design firm. In 21st Century, the building was occupied by 

Heineman, an international publishing company.  
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Figure 4 – Historic Character and Use of the Existing Building on 361 Hanover St. 

 

 

 

NORTH END VISION PLAN 

 

As illustrated in Figure 5, the goals and objectives of the North End Vision Plan (the “North End 

Vision Plan”) are focused on generating buildings, land uses, and site designs that support 

economic development while being respectful and sensitive to the surrounding context. In 

particular, buildings are intended to step up or down in transitional areas - like the property at 361 

Hanover Street – in response to the surrounding land use pattern.  

This stepping element is why the North End Incentive Overlay District (the “NEIOD”), and its 

encouragement of larger buildings, does not carry over to the parking lot portion of the property 

along Hanover Street. Additionally, the North End Vision Plan encourages ground-floor 

commercial uses to activate the sidewalk and enhance the pedestrian experience. Although, the 

Downtown Overlay District (the “DOD”) was extended into much of the North End along Hill 

Street and Foundry Place, it included the frontage along Hanover Street due to the fact that the 

entire parcel was included in the DOD.  Notably, no other parcels along Hanover Street are 

included in the DOD.  
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Figure 5 – 2014 North End Preliminary Vision Plan 

 

Streets in the North End are also encouraged to support multi-modal traffic with an emphasis of 

non-vehicular use of new streets, driveways and sidewalks. Finally, to achieve more vibrant, 

walkable streets and sidewalks, the character-based zoning also includes incentives for public or 

civic spaces like shared streets, wide public sidewalks, or urban parks, alleyways, or other publicly 

accessible open space areas.  

In the case of 361 Islington Street, the North End Vision Plan called for high density zoning and 

taller, commercial or mixed-use buildings along Foundry Place and smaller buildings along 

Hanover Street.  

 

EXISTING ZONING 

 

Consistent with other properties along Foundry Place and Hill Street, the property is zoned CD5 

(see Figure 6). The CD5 District is an urban zoning district that allows for a wide array of higher 

density commercial and residential uses within mixed-use buildings. The Property is also subject 

to several Overlay Districts (see Figure 7). The northern half of the property is located within the 

North End Incentive Overlay District (NEIOD). The entire property is also located within the 

Downtown Overlay District (DOD).  
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        Figure 6 – Existing Character Districts showing 361 Hanover Street  

 
     Figure 7 – Existing Building Height Standards showing the NEIOD 
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As illustrated in Figure 7, the Building Height Standards for 361 Hanover Street are limited to 

three (3) stories or 40’. However, the rear portion of the property that contains the existing 

buildings also allows for an additional story or 50’ under the NEIOD. 

 

   

NEIGHBORHOOD CONTEXT 

The surrounding neighborhood context is characterized by a mix of land uses, building heights and 

footprints.  The context includes the 14 properties shown on Figure 8.  The context includes a 

portion of Foundry Place as well as Hanover, Hill, Rock, and Sudbury Streets.  As shown in Figure 

8, while the taller 4-5 story mixed-use structures are located to the north and east of the property, 

to the south and west of the property, most existing structures are 2 to 2 ½ stories, of wood-frame 

construction and are built between the late 18th and late 19th centuries.  These smaller 2 – 2 ½ story 

historic structures are also located directly along the street edge with narrow side yards on small 

urban lots with limited off-street parking.   

 

 

Figure 6 – Neighborhood Context Map showing 361 Hanover Street 

 

To the north are considerably larger urban structures associated with the recent development within 

the North End Incentive Overlay District.  Most buildings on the north side are 4-5 stories and 52-

64 feet in height with large footprints, high building coverage, and limited active commercial uses 

on the ground-floor.  Parking is primarily located on the ground-floor behind a commercial liner 



Page 9 of 30 
 

building.  Importantly, the 6 level (64’) Foundry Place municipal parking structure, shown on 

Figure 6, is located direct adjacent to the existing building on 361 Hanover Street.  

To the south, and southwest, the existing land use pattern is represented by multi-family structures 

built in the late 19th century. Additionally, the former Pearl Church is located directly across the 

site, and it is a two-story, wood frame building that is approximately 40 feet in height. To the east, 

the land use pattern is characterized with 2 – 3-story wood frame multi-family historic structures.  

These structures were built in the mid- to late-19th century, have a relatively high building coverage 

and limited open space due to parking being added over time behind and between the structures. 

Although the Downtown Overlay District (the “DOD”) includes 361 Hanover Street it is important 

to acknowledge that there are no other properties fronting on Hanover Street included in the DOD. 

This is likely a result of the DOD following the property lines of the entire parcel as no properties 

are split zoned in the North End.  Additionally, no other parcel in the North End spans the land 

area between Foundry Place and Hanover Street.  Under the Zoning Ordinance, the DOD requires 

ground-floor commercial uses within all buildings with the intention to activating the street edge 

and enhance the pedestrian experience. 

 
Figure 7 –Properties with Existing Ground-Floor Commercial Uses 
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Unfortunately, in this area along Hanover Street Figure 7 shows that of all the existing buildings 

fronting on Hanover Street from Bridge to Rock Street, only 293 Hanover Street is designed and 

used as a ground-floor commercial use.  Figure 7 also shows that, to the east, Bridge Street is 

essentially the edge of the downtown commercial district and Islington Street – a mixed-use 

commercial corridor linking the Downtown to the West End – provides intermittent commercial 

uses that support the adjacent neighborhoods. 

Density can be defined in a number of ways including, but not limited to, the number of dwelling 

units per acre, as well as the height, volume, footprint, or massing of the buildings. When looking 

at density as a function of the number of dwelling units per acre, Figure 8 illustrates the transition 

from the high-density developments and land use pattern within the CD5 Character-District along 

Foundry Place and Hill Street with the lower density traditional neighborhoods along Hanover, 

Rock, and Sudbury Streets. Similarly, when converting the number of dwelling units per acre to a 

minimum lot area per dwelling unit, the proposed CUP project for 361 Hanover Street is consistent 

with the minimum lot area per dwelling unit of the existing historic buildings located within the 

CD4-L1 Character District along Hanover Street.  

 

 

       Figure 8 – Existing Neighborhood Density (Estimated Units / Acre) along Abutting Streets 
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THE DEFAULT - “AS-OF-RIGHT” - DESIGN REVIEW PLAN 
 

On May 16th, 2024, HDC appeared before the Planning Board seeking Design Review approval 

for a project that conformed to the existing zoning requirements. As illustrated in Figure 9, the 

Planning Board approved Design Review Plan shows a subdivision of the property to sperate the 

former Powerhouse building from the remainder of the site and redevelopment of the former Steam 

Factory building into a 3-story building with a mansard attic level, and placement of new 3-story 

building (with another mansard attic level) on the surface parking lot fronting on Hanover Street. 

Notably, approval of the Design Review Plan vests the current zoning to the Property.  Thus, 

without approval of the requested zoning relief, the Design Review Plan is likely to be submitted 

for Site Plan Approval by the Planning Board. 

 

 

 
Figure 9 – The “As-of-Right” Design Review Plan 

 

Site Plan 

The existing land use regulations allow the property to support three-story buildings (with 

additional attic levels) provided the buildings are no taller than 40 feet in height, 95% in coverage, 

and have at least 5% open space, and the required off-street parking.   

The proposed site plan, shown in Figure 10, shows two, three-story buildings totaling 

approximately 85,000 +/- square feet of floor area with a total of 72 off-street parking spaces.  The 

plan also proposes a small demolition to the rear elevation of the Portsmouth Steam Factory 

Building and replacement with a multi-story addition with a footprint of 3,485 SF.  Along Hanover 

Street and a new three-story building with an 11,036 SF +/- footprint is proposed.  Like the abutting 

new construction in the North End, structured parking spaces within the ground-floor of both 

buildings is proposed behind commercial liner buildings. 

The proposed new building along Hanover Street would have a 20-foot covered passageway 

entrance from the street to a central courtyard between the buildings that would provide access to 

the indoor parking areas.  The upper floors of the Hanover Street building would contain 12 

residential dwelling units and the Portsmouth Steam Factory Building would contain 24 dwelling 
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units; for a total of 36 +/- dwelling units.  There would be 72 off-street parking spaces in the 

aggregate for up to 2 off-street parking spaces per dwelling unit (where only 1.3 spaces per unit 

are required). 

 
 Figure 10 – Proposed Site Plan for the Approved, “As-of-Right” Design Review Plan  

 

Proposed Building Elevations 

As shown in Figures 11 and 12, the proposed building elevations for the Portsmouth Steam Factory 

and the new 3 ½ story building along Hanover Street both propose to use a mansard roof.  The 

ground floor uses along the street and front façade are commercial (as required in the DOD) with 

parking for the visitors and the upper floor residential units located behind the liner buildings. 
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Figure 11 –Elevations for the Upward Expansion of the Portsmouth Steam Factory Building 

 

 

Both buildings show an attic level under a mansard roof which provides up to 95% of the floor 

area and living space of the story below.  The Portsmouth Steam Factory building has a total GFA 

of nearly 75,000 SF with up to 42 parking spaces proposed within the ground story of the building.  

 

Figure 12 shows the proposed 3-story mansard building along Hanover Street.  The Hanover Street 

building has ground floor commercial uses along the street edge within a liner building and 26 off-

street parking spaces within the rear portion of the ground floor.  Additionally, there are four visitor 

spaces proposed for the courtyard area between the buildings. 
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     Figure 12 – Front, Side, and Rear Elevations for the Mixed-Use Hanover Street Building 

 

 

Building Height 

Figure 13 shows a cross section of the Hanover Street building and a proposed building height of 

40 feet.  Importantly, both buildings are proposed to meet the requirement to be no taller than 3 

stories (plus and attic level within a mansard roof) and 40 feet.   
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Figure 13 – Proposed 40’ Building Height for the Mixed-Use Hanover Street Building 

 

Figure 14 illustrates the proposed 3 ½ story mixed use building along Hanover Street in the As-

of-Right approved Design Review Plan. 

 

Figure 14 –Rendering of the Hanover Street Mixed-Use Building in the Design Review Plan 

Access and Circulation 

As shown above in the proposed site plan, access and egress to the site is proposed using a 20-foot 

covered driveway connecting Hanover Street to the proposed courtyard between the buildings.  

The courtyard will provide access to structured parking within the two buildings as well as four 
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visitor spaces within the courtyard.  All parking spaces and driveway aisles will conform to the 

required minimum dimensions.  Emergency access will be provided using the proposed tunnel and 

driveway within the courtyard area. 

 

Parking and Loading 

As shown in Figure 15, there are 72 proposed off-street parking spaces shown on the proposed site 

plan.  Given the property is located within the DOD only 51 spaces are required for the proposed 

use.  A total of 47 spaces are required for 36 dwelling units given the units are all over 750 SF in 

GFA.  Additionally, 8 visitor spaces are required for a total of 55 spaces.  Tandem parking spaces 

will be assigned to the same unit owner.  The DOD does not require any off-street parking for any 

proposed commercial uses and there is a four-space credit from the required parking.  Thus, in the 

aggregate, the proposed building design and site plan has the capacity to provide nearly 2 spaces 

per dwelling unit plus visitor parking thereby minimizing any potential spillover parking to the 

abutting neighborhood. 

 

     Figure 15 – Proposed Parking Layout (72 Spaces) for the Design Review Plan 
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Character District Zoning 

The two proposed mixed-use buildings in the Design Review Plan meet all the development 

standards of the CD5.  Table 2 illustrates how the two buildings comply.  

 
 Table 1 – Zoning Development Standards for As-of-Right, Design Review Plan 

Issues Raised during Design Review 

As part of the Public Hearing within the Design Review process, several core issues of concern 

were expressed from both Planning Board members, neighbors, and members of the general 

public.  The core issues included the height, scale, volume, and massing of the proposed buildings, 

especially along Hanover Street.  Additionally, there were also concerns about the prospect of 

ground-floor commercial uses and their potential impact on spill-over street parking, lighting, 

noise and other potential negative impacts on the surrounding residential neighborhood.  Other 

issues included emergency access concerns via the proposed covered driveway, and whether the 

proposed buildings and zoning requirements were consistent with the design goals North End 
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Vision Plan; in particular, whether the proposed building design were reflective of the quality and 

character of the existing historic structures within the surrounding neighborhood. 

In response to these issues, we developed an preferred project, the “CUP Plan”, to better reflect 

the goals, objectives, and comments provided from both the Board members and participating 

residents from the surrounding neighborhood.   

 

THE PREFERRED PROJECT – THE CUP PLAN 
 

On July 18th, 2024, HDC appeared before the Planning Board seeking feedback on a conceptual 

CUP Plan. As shown in Figure 16, the CUP Plan, which also shows a subdivision of the former 

Powerhouse Building from the property, proposed redevelopment of the former Steam Factory 

Building into a 4-story/ 50’ building (with a flat-roofed recessed penthouse attic level), and three 

(3) 3-story buildings (one with a mansard attic level) proposed on the 57-space, surface parking 

lot fronting on Hanover Street. 

 

 
Figure 16 – The Preferred CUP Plan 

 

The preferred CUP Plan seeks to address the core issues listed above by adhering to the goals and 

objectives of the North End Vision Plan.  Moreover, it also seeks to redevelop the property by 

employing a context-sensitive approach that steps down and transitions from a high-density newer 

development along Foundry Place and Hill Street to a moderate density along Hanover Street and 

lower density along Rock and Sudbury Streets.   

Figure 9 illustrates how the previously proposed 3 ½ story mansard building along Hanover Street 

occupies the full street frontage along Hanover Street and overpowers some of the smaller abutting 

buildings.  In contrast, Figure 10 illustrates the preferred CUP Plan where the larger building has 

been broken into three separate buildings with reduced height and volume to better align with the 

lower density context of the southwestern side of the site.  

As we discussed within the Design Review process, the CUP Plan also proposes to increase the 

height of the Kearsarge Building along Foundry Place – in a historically sensitive manner – to 

reestablish the volume, height, and historic character of the building and support the transfer of 
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development rights from Hanover Street to Foundry Place as intended in the North End Vision 

Plan and the Character-Based Zoning. 

 

Ground-Floor Residential Uses 

Given the questions of economic viability and the potential for adverse impacts on the surrounding 

neighborhood (i.e. spillover parking, noise, and light pollution), the CUP Plan proposes a 

residential ground-floor use in all four buildings.  

 

Site Plan 

As shown in Figure 11, there is parking available on-site to support up to 48 dwelling units within 

the four (4) proposed buildings.     

 

 
Figure 11 – Preferred CUP Plan showing Proposed Buildings, Driveways, and Open Space 
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Building Design 

As shown in Figures 12-15, all four buildings have been redesigned to be more consistent with the 

historic character of the surrounding neighborhood.  Understanding this property is located outside 

the Historic District, we have intentionally redesigned these buildings to reference the historic 

elements in the surrounding context versus the more contemporary buildings being constructed 

along Foundry Place and Deer Street in the North End. 

 

 

 

Figure 12 – Building A: 4½-Story “Apartment” Building (the Kearsarge Building) 
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Figure 13 – Building B: 3-Story “Rowhouse” Building 

 

Figure 14 – Building C: 3-Story “Duplex” Building 
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Figure 15 - Building D: 3½-Story “Apartment” Building 

 

Community Space 

As required under the CUP, at least 10% (3,853 SF +/-) of the property would be deeded as 

Community Space.  As shown on Figure 16, the proposed Community Space would be a 4,500 +/- 

SF Shared Multi-Modal Way connecting Rock Street to Hill Street.  The shared street would 

include formal landscaping, lighting and street furniture.   
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Figure 16 – Proposed Community Space - Multi-Modal Way  

 

Workforce Housing 

As required under the CUP, at least 10% of the proposed dwelling units would be deed restricted 

as rental Workforce Housing Units and be rented to a household with an income of no more than 

60% of the median family income for a 3-person household.  Such units will be at least 600 SF in 

GFA and are proposed to be located within the 1st and 2nd floor of Building A (the only building 

located within the North End Incentive Overlay District). 

 

Zoning Relief Needed 

Table 1 shows how the proposed four buildings align with the development standards for the CD5.  

 

 Table 2 – Zoning Table showing Development Standards for each Building 
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As illustrated with the shaded boxes in Table 2, to support the CUP Plan, zoning relief from the 

Board of Adjustment is necessary.  The following variances are required to permit and construct the 

preferred CUP Plan: 

 

REQUESTED ZONING RELIEF 

   

Approval of the preferred CUP Plan requires approval of the following variances: 

 

1. Ground Floor Commercial Uses – The Downtown Overlay District (the “DOD”) requires 

the ground-floor level of the buildings to be restricted to commercial uses. Additionally, in 

the CD5, all buildings are required to be either mixed-use (with upper floor residential 

uses) or commercial uses (on all floors). Thus, if the requested variance allowing for 

ground-floor residential uses is granted, the resulting residential buildings require zoning 

relief to allow for an “Apartment”, “Duplex”, and Rowhouse” buildings on the Property.  

2. Minimum First Floor Height – The CD5 Character District requires the minimum height 

of the ground floor to be 12 feet.  The purpose of this requirement is two-fold: to design 

ground-floor spaces to support commercial uses and to ensure that ground-floor residential 

uses to be elevated above the sidewalk for privacy concerns. The request is to allow for the 

ground floor height in the existing building to be 10’6”. 

3. Attic Level Setbacks and Gross Floor Area Requirements – Attic levels that are flat-roofed 

penthouses are limited to an area no greater than 50% of the gross living area of the level 

of the floor level below.  There are also setback requirements that range from 8’ to 15’ 

from the edge of the roof.  The purpose of these requirements is to provide for penthouse 

levels that are smaller than a full story and reduce the visual appearance of the height of 

the building from the sidewalk. The requested variance is to allow for a minimum setback 

of 8’ from all roof edges and to allow no greater than 80% of the gross living area of the 

level of the floor below. 

   

VARIANCE CRITERIA 

 

 The Applicant believes that this project meets the criteria necessary for granting the 

requested variances. 

 

 Granting the requested variances will not be contrary to the spirit and intent of the 

ordinance nor will it be contrary to the public interest.   The “public interest” and “spirit and 

intent” requirements are considered together pursuant to Malachy Glen Associates v. Chichester, 

152 NH 102 (2007). The test for whether or not granting a variance would be contrary to the public 

interest or contrary to the spirit and intent of the ordinance is whether or not the variance being 

granted would substantially alter the characteristics of the neighborhood or threaten the health, 

safety and welfare of the public.   

 

 In this case, were the variances to be granted, there would be no change in the essential 

characteristics of the neighborhood, nor would any public health, safety or welfare be threatened. 

The property is located at the transition from larger (and taller) buildings located along Foundry 

Place and Hill Street to smaller, more traditionally scaled buildings along Hanover and Rock 
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Streets. Approval of the variance to allow for ground-floor commercial use of the buildings will 

not adversely impact the health, safety and welfare of the public.  The essentially urban character 

of the neighborhood will not be altered in any fashion by this project, nor will the health, safety or 

welfare of the public be threatened by granting the relief requested, as what is proposed is 

consistent with the mass and scale of neighboring buildings.  The project must obtain further 

approval from the Planning Board so the interest of the public will be more than adequately 

protected. 

 

• Ground Floor Commercial Uses - Approval of the variance to allow ground-floor 

residential uses in the buildings shown on the Preferred CUP Plan will result in a 

positive impact on the health, safety, and welfare of the public.  The buildings on the 

property are located within a densely developed residential neighborhood where 

commercial uses are not present and largely located along Foundry Place, Islington, 

and Bridge Streets.  There is also limited on-street parking in this location and the street 

right is narrow with many one-way streets. Granting of this variance will improve the 

design of the building(s) and reduce the overall height of the building(s). 

 

• Minimum First-Floor Height - Approval of the variance to allow the ground-floor 

height of the existing historic building shown on the Preferred CUP Plan to be 10’6” 

versus 12’ will result in a positive impact on the health, safety and welfare of the public 

given the ground floor of the building is primarily being used for covered parking as 

no commercial uses are proposed for the building.  Granting of this variance will reduce 

the overall height of the building. 

 

• Attic Level Setbacks and Gross Living Area Requirements - Approval of the variance 

to allow the setbacks of the living area of penthouse level shown on the Preferred CUP 

Plan to be reduced to 8’ will result in a positive impact on the health, safety and welfare 

of the public given the preferred , as-of-right mansard roof will result in over 95% of 

the gross floor area of the floor below with no setback from the roof edge.  Granting of 

this variance will improve the building design and reduce the overall volume of the 

building. 

 

 

 Substantial justice would be done by granting the variances. Whether or not substantial 

justice will be done by granting a variance requires the Board to conduct a balancing test. If the 

hardship upon the owner/applicant outweighs any benefit to the general public in denying the 

variance, then substantial justice would be done by granting the variance.  It is substantially just 

to allow a property owner the reasonable use of his or her property.  In this case, there is no benefit 

to the public in denying the variances that is not outweighed by the hardship upon the owner. 

  

• Ground Floor Commercial Uses – Substantial justice will be done by approval of the 

variance to allow ground-floor residential uses in the buildings shown on the Preferred 

CUP Plan.  Approval will result in a benefit to the public and will outweigh the hardship 
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to the owner of leasing marginal commercial space within a densely developed 

residential neighborhood with limited on-street parking.   

 

• Minimum First-Floor Height - Substantial justice will be done by approval of the 

variance to allow the ground-floor height of the existing historic building shown on the 

Preferred CUP Plan to be 10’6” versus 12’.  Approval will result in a benefit to the 

public and will outweigh the hardship to the owner of using an additional 18” of the 

height of the ground floor of the building when the primary use of the ground-floor is 

for covered parking as no commercial uses are proposed for the building.   

 

• Attic Level Setbacks and Gross Living Area Requirements - Substantial justice will be 

done by approval of the variance to allow the setbacks of the penthouse level shown on 

the Preferred CUP Plan to be reduced to 8’ and the gross living area to be increased to 

80% of the floor below. Approval will result in a benefit to the public and will outweigh 

the hardship to the owner of using an “as-of-right” mansard roof for the attic which will 

increase the gross living area to 95% of the gross floor area of the floor below with no 

setback from the roof edge.  Additionally, the original historic building had a strong 

cornice and did not use a mansard roof and this variance allows for the attic level to 

emulate that historic character. 

 

 The values of surrounding properties will not be diminished by granting the 

variances. Granting of the variances will not adversely impact the values of the surrounding 

properties will not be negatively affected in any way. Moreover, denial of the variances may result 

in an adverse impact on the values of the surrounding properties given the ground-floor 

commercial requirement which may result in spillover parking within the neighborhood, as well 

as lighting and noise impacts. As shown in the Design Review Plan, denial of the variances will 

result in a significantly larger building (footprint, volume and height) being constructed along 

Hanover Street that is out of scale and character with the surrounding neighborhood.  Coupled 

with the ground-floor commercial use of the building, the larger building design illustrated in the 

as-of-right Design Review Plan will likely diminish any added value to the surrounding properties.    

 

• Ground Floor Commercial Uses – The values of the surrounding properties will not be 

diminished by approval of the variance to allow ground-floor residential uses in the 

buildings shown on the Preferred CUP Plan.  Approval of the variances will avoid any 

potential externalities associated with commercial uses in this densely developed 

residential neighborhood and thereby, result in a benefit to the public and increase the 

added value to the surrounding properties. 

 

• Minimum First-Floor Height - The values of the surrounding properties will not be 

diminished by approval of the variance to allow the ground-floor height of the existing 

historic building shown on the Preferred CUP Plan to be 10’6” versus 12’.  Approval 

of the variances will result in a benefit to the public and increase the added value to the 

surrounding properties. The shorter ground floor height of the existing building will 
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improve the design of the upper floors of the building adding value to the project and, 

indirectly, the added value of the surrounding properties.   

 

• Attic Level Setbacks and Gross Living Area Requirements - The values of the 

surrounding properties will not be diminished by approval of the variance to allow the 

setbacks of the penthouse level shown on the Preferred CUP Plan to be reduced to 8’ 

and the gross living area to be increased to 80% of the floor below. In contrast to using 

the “as-of-right” mansard roof, approval of the variances for the penthouse level will 

result in a better building design and, indirectly, added value to the surrounding 

properties.   

 

 There are special conditions associated with the property which prevent the proper 

enjoyment of the property under the strict terms of the zoning ordinance and thus constitute 

unnecessary hardship.   The two historic structures on the property date back to the late 19th    

century. Although the property has its legal frontage on Hanover Street, it has a right-of-way to 

access Hill Street (a private way) and fronts along Foundry Place and Rock Street. However, the 

City owns a thin strip of land consisting of 7,300 SF located between the Property and the City’s 

right-of-way for Foundry Place and Rock Street. This thin strip remains from the former Rock 

Street Garage property that was once used by the DPW prior to construction of Foundry Place. 

This is also the only property in this section of the North End that spans Foundry Place to Hanover 

Street. The property also has an eight (8) foot grade change from Foundry Place to Hill Street. 

Additionally, the existing historic building is located behind a 57-space surface parking lot; more 

than 100 feet from Hanover Street. 

 

• Ground Floor Commercial Uses – The special conditions associated with the property 

and its historic structure and unique location 100 feet from Hanover Street and location 

8 feet above Foundry Place, creates a hardship for the requirement of ground-floor 

commercial uses. Approval of the variances will result in a better design and a property 

enjoyment of the property and be consistent with the surrounding neighborhood 

context. 

 

• Minimum First-Floor Height - The special conditions associated with the property and 

the historic structure constitutes a hardship for the requirement of 12’ first-floor 

heights.  Approval of the variances will result in a reasonable use of the ground-floor 

of the property and be consistent with the physical attributes of the building as this 

building has no basement level so the parking is at grade. Allowing the ground-floor 

height of the existing historic building to be 10’6” versus 12’ will result in a better 

design of the parking level as well as upper levels and a design consistent with the 

surrounding neighborhood context. 

 

• Attic Level Setbacks and Gross Living Area Requirements - The special conditions 

associated with the property and irregular shape of the historic building constitutes a 

hardship for the requirement of limiting the gross living area to 50% and the setbacks 
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of 15’ and 20’ from the roof edge on two sides of the building.  Allowing the variance 

to the setbacks and gross living area will result in a better design and a reasonable use 

of the property and be consistent with the surrounding neighborhood context shown on 

the Preferred CUP Plan.  Allowing the living area to be setback 8’ and the gross living 

area to be increased to 80% of the floor below will result in a better building design 

and a property enjoyment of the property.  

 

 The use is a reasonable use.  Except for the ground floor residential use, all the proposed 

uses of the buildings are permitted in the CD5.   

 

• Ground Floor Commercial Uses – Allowing for residential ground floor uses is not only 

reasonable given all but one building along Hanover Street have ground-floor 

residential uses shown on the Preferred CUP Plan.  

 

• Minimum First-Floor Height - The use of the existing historic structure is reasonable 

given it does not front directly on a public way and is located more than 100 feet from 

Hanover Street and, if approved as shown on the Preferred CUP Plan, it will have three 

residential buildings between the front façade and Hanover Street.   

 

• Attic Level Setbacks and Gross Living Area Requirements - The use of a penthouse for 

the attic level of the historic structure is not only reasonable, but also preferred, as an 

alternative to a larger volumed mansard roof that is also inconsistent with the historic 

character of the building and an over-used roof type for new buildings in downtown 

Portsmouth due to the added volume provided.  

 

 There is no fair and substantial relationship between the purpose of the ordinance as 

it is applied to this particular property.     The requirements for ground-floor commercial uses, 

added first-floor height and the smaller penthouse attic level do not present a fair and substantial 

relationship between the purpose of the ordinance as it is applied to this particular property. Thus, 

there is no fair and substantial relationship between the purposes of the height requirements and 

their application to this property. 

 

• Ground Floor Commercial Uses – The requirement of ground-floor commercial uses 

in all the existing or proposed buildings bears no fair and substantial relationship 

between the ordinance and this particular property. The primary reason this property 

was included in the DOD was due to the prior commercial use in the historic building 

and the lot shape which extended to Hanover Street.  The 57-space surface parking lot 

was not contemplated for redevelopment with mixed-use buildings given the absence 

of the DOD along Hanover Street.  In contrast, approval of the variances will avoid any 

off-site impacts of commercial activity at this location, result in a benefit to the public, 

and increase the added value to the surrounding properties. 
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• Minimum First Floor Height - The requirement of a 12’ first-floor height in the existing 

building bears no fair and substantial relationship between the ordinance and this 

particular property given the 8’ grade change to Foundry Place (which was not in 

existence when the zoning was adopted) making commercial use along Foundry Place 

unreasonable (especially with no existing basement level in the historic building) . In 

contrast, allowing the ground-floor height of the existing historic building to be 10’6” 

versus 12’ will result in a benefit to the public and increase the added value to the 

surrounding properties. The shorter ground floor height of the existing building is 

appropriate for ground level parking and will improve the design of the upper floors of 

the building adding value to the project and, indirectly, the added value of the 

surrounding properties.  

 

• Attic Level Setbacks and Gross Floor Area Requirements - The setbacks and gross 

living area requirements of a penthouse on the existing historic structure bears no fair 

and substantial relationship between the ordinance and this particular property. In 

contrast, allowing the setbacks of the penthouse level to be reduced to 8’ and the gross 

living area to be increased to 80% of the floor below will result in a smaller building 

volume than the alternative mansard roof option.  

 

I.  Conclusion. 

 

After consideration of the many valuable comments, issues, concerns, and suggestions provided 

by the Planning Board and members of the public during both the Design Review process for the 

“As-of-Right” Design Review Plan and the Preliminary Conceptual Consultation for the preferred  

CUP Plan, we believe the proposed CUP Plan meets the goals and objectives of the North End 

Vision Plan and, subject to the granting of this zoning relief from the Board of Adjustment and 

exceeds the findings and criteria needed for the subsequent approval of a CUP from the Planning 

Board.   

We believe the preferred CUP Plan illustrates a unique opportunity to redevelop this property – 

and replace the unsightly 57-space surface parking lot fronting on Hanover Street with context-

sensitive buildings that respect and support the quality and character of the surrounding 

neighborhood.  Despite being located outside the City’s Historic District we also believe our efforts 

to design the buildings and site amenities is architecturally consistent with the surrounding historic 

character.  Additionally, providing covered parking within the buildings for the required parking 

for the residential dwelling units is a significant achievement and benefit to the neighborhood.  

Similarly, the proposed Community Space in the form of a multi-modal way, and much-needed, 

Workforce Housing - the first project to do so in the North End – is a significant public benefit.  

Taken together, we believe these substantial public benefits strengthen the value of the project and 

address the primary concerns shared by the Board and members of the surrounding neighborhood.   

In closing, we believe the CUP Plan represents a well-conceived building and site design that 

provides an incremental but well-balanced, transition from the high-density, mixed-use 

developments located along Foundry Place and Hill Street to the lower density established 



Page 30 of 30 
 

neighborhoods along Hanover and Rock Streets.  Pending approval of the requested variances we 

remain committed to working with the Planning Staff, Board, and members of the public to refine 

the design of the CUP Plan, which we strongly believe will result in a positive contribution to the 

architectural fabric of downtown Portsmouth, the North End, and a provide the desired stepping 

down and transition to the abutting Islington Creek Neighborhood. 

 

 For the foregoing reasons, the applicant respectfully requests the Board grant the variances 

as requested and advertised. 

 

 

                              Respectfully submitted,  

 

DATE: October __, 2024          _______________________ 

                              John K. Bosen, Esquire 
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stories)
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3 stories)
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3.5 stories)

Building "A"
34 Units - see
attached floor plans

Building    "D"
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