REGULAR MEETING
BOARD OF ADJUSTMENT
EILEEN DONDERO FOLEY COUNCIL CHAMBERS
MUNICIPAL COMPLEX, 1 JUNKINS AVENUE
PORTSMOUTH, NEW HAMPSHIRE

Members of the public also have the option to join the meeting over Zoom
(See below for more details)*

7:00 P.M. June 25, 2024
AGENDA
I. OLD BUSINESS

A. The request of Doty Seavey Family Revocable Trust and J W Seavey and Doty Seavy
Trustees (Owners), for property located at 17 Whidden Street whereas relief is needed
to construct a fence 8 feet in height within the rear and side yards, which requires relief
from the following: 1) Variance from Section 10.521 to a) allow a 0.5 foot rear yard
where 25 feet is required; and b) to allow a 0.5 foot side yard where 10 feet is required.
Said property is located on Assessor Map 109 Lot 5 and lies within the General
Residence B (GRB) and Historic Districts (LU-24-85)

II. NEW BUSINESS

A. The request of Jay Anthony Clark and James A Link (Owners), for property located at
64 Haven Road whereas relief is needed for the construction of a shed and after-the-fact
construction of an addition to the primary structure which requires the following: 1)
Variance from Section 10.521 to allow a 4 foot left side yard where 10 feet is required; 2)
Variance from Section 10.515.14 to allow a 4 foot setback for 2 mechanical units where
10 feet is required for each; 3) Variance from Section 10.321 to allow a nonconforming
building or structure to be extended, reconstructed or enlarged without conforming to the
requirements of the Ordinance; 4) Variance from Section 10.573.20 to allow a 5 foot side
yard where 10 feet is required; and 5) A Variance from Section 10.571 to allow an
accessory structure to be located closer to the street than the principal building. Said
property is located on Assessor Map 206 Lot 30 and lies within the Single Residence B
(SRB) District. (LU-22-121)

B. The request of Jeanette McMaster (Owner), for property located at 86 Farm Lane
whereas relief is needed to subdivide the existing property into 3 separate lots. Proposed
lots 1 and 2 require the following: 1) Variance from Section 10.521 to allow a) 0 feet of
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continuous street frontage where 100 feet is required, b) 13,125 square feet of lot area
where 1,500 square feet is required, c) 13,125 square feet of lot area per dwelling where
15,000 square feet are required; and 2) Variance from Section 10.512 to allow the
creation of a lot without access to a public street or an approved private street for future
construction of a structure. The proposed remaining parent lot requires the following: 1)
Variance from Section 10.521 to allow a 14 foot rear yard where 30 feet is required. Said
property is located on Assessor Map 236 Lot 74 and lies within the Single Residence B
(SRB) District. (LU-24-99)

C. The request of Liam Hoare and Reese C Green (Owners), for property located at 189
Wibird Street whereas relief is needed to demolish the existing rear deck and construct
an addition and new deck at the rear of the structure which requires the following: 1)
Variance from Section 10.521 to allow an 8.5 foot right yard where 10 feet is required; 2)
Variance from Section 10.321 to allow a nonconforming building or structure to be
extended, reconstructed or enlarged without conforming to the requirements of the
Ordinance. Said property is located on Assessor Map 133 Lot 51 and lies within the
General Residence A (GRA) District. (LU-24-98)

D. The request of Argeris Karabelas and Eloise Karabelas (Owners), for property located
at 461 Court Street whereas relief is needed to demolish the rear 1-story portion of the
existing structure and construct a 2-story addition which requires the following: 1)
Variance from Section 10.5A41.10A to allow a 1 foot side yard where a minimum of 5
feet is required; 2) Variance from Section 10.321 to allow a nonconforming structure or
building to be extended, reconstructed or enlarged without conforming to the
requirements of the Ordinance. Said property is located on Assessor Map 105 Lot 7 and
lies within the Character District 4-L.1 (CD4-L1) and Historic District. (LU-24-87)

E. The request of Tyler and Susan Moore (Owners), for property located at 26 Harding
Road whereas relief is needed to construct a shed at the rear of the property which
requires the following: 1) Variance from Section 10.521 to allow 29% building coverage
where 20% is the maximum permitted. Said property is located on Assessor Map 247 Lot
16 and lies within the Single Residence B (SRB) District. (LU-24-96)

I1I. ADJOURNMENT

*Members of the public also have the option to join this meeting over Zoom, a unique meeting ID and
password will be provided once you register. To register, click on the link below or copy and paste this
into your web browser:

https://us06web.zoom.us/webinar/register/ WN_sEztBnL.XSH-6vrJN7T4Sug


https://us06web.zoom.us/webinar/register/WN_sEztBnLXSH-6vrJN7T4Sug

I. OLD BUSINESS

A. The request of Doty Seavey Family Revocable Trust and J W Seavey and
Doty Seavy Trustees (Owners), for property located at 17 Whidden Street
whereas relief is needed to construct a fence 8 feet in height within the rear
and side yards, which requires relief from the following: 1) Variance from
Section 10.521 to a) allow a 0.5 foot rear yard where 25 feet is required; and
b) to allow a 0.5 foot side yard where 10 feet is required. Said property is
located on Assessor Map 109 Lot 5 and lies within the General Residence B
(GRB) and Historic Districts (LU-24-85)

Existing & Proposed Conditions

Existing Proposed Permitted /
Required

Land Use: Single-family Add 8’ fence to Primarily

Dwelling rear and side residential

yards*

Lot area (sq. ft.): 1,307 1,307 5,000 min.
Street Frontage (ft.): 32 32 80 min.
Lot depth (ft.) 23 23 60 min.
Front Yard (ft.): 0 0 5 min.
Left Yard (ft.): =1-2 =1-2 10 min.
Right Yard (ft.): 8 (structure) 0.5 (fence) 10 min.
Rear Yard (ft.): =5 0.5 (fence) 25 min.
Height (ft.): <4 (existing 8 (proposed 4 (front yard) max.

fence) fence) 6 (rear/side yards)
Estimated Age of 1840 Variance request(s) shown in red.
Structure:

*Variance required for 8 fence within rear and side yards.

Other Permits/Approvals Required

e HDC Review
e Building Permit
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Neighborhood Context

Zoning Map
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Previous Board of Adjustment Actions
No Previous BOA history found.

Planning Department Comments

This application was postponed from the June 18, 2024 meeting because the applicant was
not present at the meeting to present the request.

The applicant is proposing to add a fence 8 feet in height to a portion of the rear and side
yards on an existing non-conforming lot. Section 10.515.13 exempts fences not over 4 feet
in height in the front yard and not over 6 feet in height in the side and rear yards. As the
fence is proposed to be greater than 6 feet in height it therefore requires the requested
relief.

Variance Review Criteria

This application must meet all five of the statutory tests for a variance (see Section 10.233
of the Zoning Ordinance):

Granting the variance would not be contrary to the public interest.

Granting the variance would observe the spirit of the Ordinance.

Granting the variance would do substantial justice.

Granting the variance would not diminish the values of surrounding properties.

The “unnecessary hardship” test:

(a) The property has special conditions that distinguish it from other properties in the area.

AND

(b) Owing to these special conditions, a fair and substantial relationship does not exist
between the general public purposes of the Ordinance provision and the specific
application of that provision to the property; and the proposed use is a reasonable one.
OR
Owing to these special conditions, the property cannot be reasonably used in strict
conformance with the Ordinance, and a variance is therefore necessary to enable a
reasonable use of it.

ISIERIR S Sl

10.235 Certain Representations Deemed Conditions

Representations made at public hearings or materials submitted to the Board by an
applicant for a special exception or variance concerning features of proposed buildings,
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232
or 10.233 shall be deemed conditions upon such special exception or variance.
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Petition for Land Use Variance
LU-24-85
Seavey Doty Revocable Trust
17 Whidden Street
Portsmouth, NH

We purchased the house at 17 Whidden Street in 1988 and have lived on the very friendly
and supportive street for 36 years. We know everyone on the street and interact with them for street
parties and other events.

The Wentworth (now the Wentworth Senior Living ) had planted a hedge by the original
back picket fence on our property when we purchased the house. Approximately 30 years ago we
worked with the Wentworth facility to put a new picket fence along the 45.4 feet on our property
line in back of our house and along the 23’ side property line adjacent to their parking lot. We paid
for the existing picket fence. Recently the Wentworth Senior Living has removed a 156 old pine tree
and 5 groups of birch trees along Pleasant street. The pine tree created a buffer preventing people from
parking close to our picket fence. The pine tree’s stump has since been removed allowing cars to park inches
from our side fence. Previously, the Wentworth had cut the lower branches of the hedge up to about 9’,
removing the privacy that we had in our back yard. The Wentworth has indicated that they will remove one
or both sections their picket fence on Whidden Street, which will make vehicle entrance and exit to the lot
from Whidden Street that much closer to our property line.

We have been working with Madison Abbott, Property Manager of Wentworth Senior Living to redo
our fence between the two properties. We are proposing replacing the existing fence with an 8’ tongue and
groove wooden fence along the 45’ of our back line and along the side of the parking lot. It will be attractive
on both sides. Madison Abbott has indicated that they are fine with an 8 fence and has agreed to write a
letter of support. The hedge on Wentworth property has grown dramatically over the years and currently
overhangs our yard by 3.5’. Walking to the back patio and opening the bulkhead door is now difficult due to
the overhang. In addition, we have lost the use of our outside table for dining.

We will trim the hedge on our side of the fence up about 9’ to match the Wentworth side and to
accommodate the 8’ fence. Our proposed 8’ fence would run the 45’ in back of our house and be visually
consistent with the existing 8’ foot fence that was constructed years ago by the Wentworth behind our
neighbor’s house at 19 Whidden Street. Their 8 fence runs in back of their house for approximately 90’.
That fence is visible along Melcher Street. Our neighbors, Edward and Majia Hibbard are supportive of our
proposed 8’ fence and will write a letter of support. The reason for the 8 fence variance is twofold. First, it
will be consistent with the height of the Wentworth’s fence behind 19 Whidden Street. Second, Whidden
Street slopes down to the South Mill Pond. The slope is such that it drops approximately two feet from
Pleasant Street to our property line. In addition, our house sits up so that the bottom of our dining room
window which looks out to the parking lot is 4.6> above the ground. Consequently, an 8 fence will provide
privacy but not appear to be unusually tall from Pleasant Street. See accompanying photographs. The
Wentworth wants us to tetain the Evergreen Euonymus that is on our property. We will do that to
provide greenery to soften the line on the side of our house. As a result, the 8 fence along the side
of our house will run from the back line for approximately 15’ to accommodate the 8 long
Evergreen Euonymus.



Analysis Criteria (from section 10.223 of the Zoning Ordinance):

1. 10.233.20 In order to authorize a variance, the Board must find that the variance meets
all of the following criteria:

2.10.233.21 The variance will not be contrary to the public interest;

e The 8 fence does not change any public interest. The Wentworth parking lot
remains the same as before. The fence will not look out of proportion from
Pleasant Street given the slope of the land.

3. 10.233.22 The spirit of the Ordinance will be observed;
e The 8 fence will be consistent with our neighbor’s 8’ fence installed years ago by
the Wentworth in back of 19 Whidden Street. The fence will not look out of
proportion from Pleasant Street given the slope of the land.

4. 10.233.23 Substantial justice will be done;

e Our house will now have privacy in the back yard, and we will re-gain an extra 3.5
feet of our pocket garden, ease of access to the bulkhead door and gain outdoor
living space. Due to the removal of the large pine tree cars are now able to park
against our side picket fence.

5.10.233.24 The values of surrounding properties will not be diminished; and

e Their recent removal of trees will allow more Wentworth employee parking. There
is no adverse impact the fence on the value of the Wentworth parking lot. They
have no objection to the proposed fence.

0. 10.233.25 Literal enforcement of the provisions of the Ordinance would result in an
unnecessary hardship.

e We have lost 3.5 feet of our back yard and privacy due to the cutting of the lower
branches of the hedge on the Wentworth side by approximately 9’ from the
ground. If we merely cut the branches on our side, we lose all privacy. The
removal of the tall pine tree removes a buffer from cars. Cars can now park inches
from our picket fence.


https://linkprotect.cudasvc.com/url?a=https%3a%2f%2ffiles.cityofportsmouth.com%2ffiles%2fplanning%2fzoning%2fZoningOrd-210111.pdf&c=E,1,luAdGGqqJHVZzIaTimX15B7OPMX1zDgWd3ozVOlA1pasH2NAIFGUPv5RdXAgxuPArL6QWcXcYwZucmTTPpyCLmd3eD1HMUFH70rGi7u7Zg,,&typo=1

The Wentworth parking lot runs on the side and in back of our home at 17 Whidden Street. Itis an
active parking lot most of the day. Cars park behind one another so that when someone’s shift ends,
multiple people have to jockey around their cars to allow that person to exit. Frequently, employees sit
in their cars during their break. They tend to run their engines during the cold months and hot days
producing additional exhaust. There is also a visible employee smoking bench on their Pleasant Street
fence where workers congregate. The fence will be tongue and groove and be attractive on both sides.

Left, our side fence and the
Wentworth’s back hedge
with 3.5’ overhang over our
back picket fence. The
dining room window on the
left is 56 from the ground.
Right, a view from the
Wentworth lot of the 9’
vertical removal of lower

branches along the 45° of our
fence allowing cars to patk ’ .
closer to the fence.

Left, view into our back
yard along the 45 feet in
back. Right, view from our
back yard table into the
Wentworth parking lot. We
no longer use the table due
to lack of privacy and the
3.5’ overhang.




The 3.5’ overhang of our
picket fence making
access to the back patio
and bulkhead door
difficult and the outside

table unusable.

DN

The existing 8’foot fence built by the
Wentworth years ago to protect privacy for
19 Whidden Street. Our next-door neighbors
are supportive of our request for a variance.




View from our driveway to
Pleasant Street. The 156-year-old
pine tree has been cut down. The

pine tree created a buffer from
patking. The stump has since been
removed, allowing cars to park
inches from our fence.

Wentworth Picket fence on Whidden Street.
They have indicated that they will remove
one or both of these sections, thus removing
the buffer provided by the pine tree and
allowing parking closer to the fence. The 8
long Evergreen Euonymus will be retained.
The 8 fence would come from the back line
approximately 15°. The Wentworth has
indicated that they will remove one or both
sections on their fence on Whidden Street.
We planted and have taken care of the lilies
in front of the fence.

Side view of our house from Pleasant Street. In
the foreground is the Wentworth’s existing
picket fence on Pleasant Street. Our side picket
fence is barely visible at the top of that fence
due to the slope of the land.




“pauTeIaF
9q [ 19971G USPPIYA\ O3 suni
YOIgM sNWAUONT UIISIOAF SUO[
.8 BunsIXa 9T, *9sNOY Y3 JO IPIS Y3
Suore G| pue aul] prek yoeq o) SUOE
S ung pnom 25Uy pasodoxd oy,

‘|es2ud8 aiow ) xew

03 ya1eas Jnok Suiuyas K13 aghep
‘K1anb

Anok Ym punoy 31am $3|Nsal ON

yoIeds padueApY A

yoieas o

o) Wi @

RYS o

0] WoozZ &

£0°0 (Jv) easy |aeg
o PUisiq |ea0
uoneaulpq
01 e
uondynsaq
TO-1OWN WY4 319NIS a5 pue
o101 350 pue
pue
9LT/SP¥9 afeq/Moog
T1-01-220Z ajeq paag
TT-0T-ZZ0Z vo 0§ a)es 15e
009°60S$ @01
uonenjep
s g T08€0 HN ‘HLNOWSI¥Od
$ 1S N3QQIHM LT ssaippy
<
. = SIIUSNULY
8ALOQ R M I AJAVIS 1SNAL
) A3Y ATIWV4 ALOQ A3AY3S JRumo
o diysseumo
-
‘ B hm.kx@% <
QO\Q : JaqunN
"o 86IEE  JUNOZY UOISIA
hﬂ 0000-5000-60T0 j07-dey
| uondafs yoeas, IS N3QAIHM LT uone’0
» S 1S N3QQIHM LT
0 fuadoid

HN “@nowsuog o A



—_—
WENTWORTH

—_—

JE LIVING—

To the Owners of 17 Whidden St and City of Portsmouth,

We, Wentworth Senior Living, representing 18 Melcher Street and 346
Pleasant Street, have no opposition to a fence replacement bordering our owned
properties by 17 Whidden Street. We have no reservations on heights lower than
10ft, fencing materials used, and aesthetics so long as the aesthetic appearance
is generally in line with other fences in the Historic District. We ask that
representatives of 17 Whidden Street maintain communications with Wentworth

Senior Living regarding their project so we may plan accordingly.

With thanks,

MADISON ABBOTT
Property Manager
Direct: 603-570-7884

mabbott@wentworthseniorliving.org

346 Pleasant St. | Portsmouth | NH 03801
Ph: 603-436-0169 | F: 603-436-2040



May 29, 2024

Portsmouth Planning Department
Portsmouth City Hall
Portsmouth, NH 03801

To whom it may concern:
As a neighbor and abutter to John Seavey and Bruce Doty’s property at 17 Whidden
Street who might possibly view approximately 12 of their fence, | am supportive of their

request for a land use variance for the construction of an 8’ fence which will be
compatible with my 8’ fence.

LD-Hebarsl



Il. NEW BUSINESS

A.

The request of Jay Anthony Clark and James A Link (Owners), for property
located at 64 Haven Road whereas relief is needed for the construction of a
shed and after-the-fact construction of an addition to the primary structure
which requires the following: 1) Variance from Section 10.521 to allow a 4 foot
left side yard where 10 feet is required; 2) Variance from Section 10.515.14 to
allow a 4 foot setback for 2 mechanical units where 10 feet is required for
each; 3) Variance from Section 10.321 to allow a nonconforming building or
structure to be extended, reconstructed or enlarged without conforming to the
requirements of the Ordinance; 4) Variance from Section 10.573.20 to allow a
5 foot side yard where 10 feet is required; and 5) A Variance from Section
10.571 to allow an accessory structure to be located closer to the street than

the principal building. Said property is located on Assessor Map 206 Lot 30
and lies within the Single Residence B (SRB) District. (LU-22-121)

Existing & Proposed Conditions

Existing Proposed Permitted / Required
Land Use: Single- *Add shed, amend | Primarily residential
family variance for primary

structure
Lot area (sq. ft.): 9,583 9,583 15,000 min.
Lot Area per Dwelling 9,583 9,583 15,000 min.
Unit (sq. ft.):
Lot depth (ft): 107 107 100 min.
Street Frontage (ft.): 60 60 100 min.
Primary Front Yard (ft.): | 16 16 30 min.
Secondary Front Yard 95 House: 95 30 min.
(ft.): Shed: 15
Left Yard (ft.): 2 Addition: 4 10

HVAC: 4
Right Yard (ft.): 10.5 10.5 10 min.

Shed: 5
Height (ft.): <35 <35 35 max.
Building Coverage (%): | 17 15 20 max.
Open Space Coverage | >40 >40 40 min.
(%):
Parking: 2 2 2
Estimated Age of 1940 Variance request(s) shown in red.
Structure:

* Relief needed to construct an addition to the already non-conforming primary structure that

would further impact the non-conformity.

Other Permits/Approvals Required

e Building Permit

June 25, 2024 Meeting




Ne|ghborhood Context
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Previous Board of Adjustment Actions

December 21, 2021 — The Board granted variances to construct a 10' x 12' shed which
requires the following: 1) A Variance from Section 10.573.20 to allow a 5' side yard
where 10' is required; and 2) A Variance from Section 10.571 to allow an accessory
structure to be located closer to the street than the principal building.

July 19, 2022 — The Board granted variances to demolish the existing garage and porch
and construct new garage and addition which requires the following: 1) Variance from
Section 10.521 to allow a 5' left side yard where 10' is required; 2) A Variance from
Section 10.515.14 to allow a 7.5' setback for 2 mechanical units where 10" is required
for each; and 3) A Variance from Section 10.321 to allow a nonconforming building or
structure to be extended, reconstructed or enlarged without conforming to the
requirements of the Ordinance. The Board granted the variances with the following
stipulation:

1.) The two air conditioning units shall be 4-1/2 feet from the left side instead
of 7-1/2 feet.

Planning Department Comments

The applicant is back before the Board due to a discrepancy between the original approval,
granted July 19, 2022, and the structure that was built.

On October 11, 2023 a Foundation Only Permit was issued and included the following
language (full permit is available in the meeting packet):

Selective Partial Demolition: Demolish 14'0 x 22'0 Garage with Three-Quarter Story
Above (Including Foundation); Demolish Single-Story 7'0 x 17'0 Finished Enclosed
Porch (Including Foundation); Demolish 16'0 x 17" Rear Single-Story (Behind garage)
(Including Foundation); Demolish22'0 x 18'0 Irregular Sized Rear Deck Structure.
Foundation Only: Construct New 18'1 x 36'7-1/2" Full Depth Foundation and 13'10-
1/2" x 20'11-1/2 Shallow Foundation as detailed on plans by Brendan McNamara,
Labelled Proposed Basement & Foundation Floor Plan, Page A5, Remodel &
Addition at 64 Haven Road, dated 04/26/2022, Revision date 05/23/2023. And as per
Structural Plans labelled Foundation, Details, Notes 64 Haven Road, dated
06/06/2023, REV 4, dated 09/25/2023.

Permit Approval based on Land Use Approvals Granted under LU-22-121, BOA
Approval permitting 50 left yard setback, 7.5' Setback for mechanical and Approval to
expand/alter a nonconforming building. (Stipulation 1- Air-Conditioning Units shall be
4-1/2 feet from the left side instead of 7-1/2 feet.

Condition of Approval: As-Built Foundation Plan Required Prior to the Release of the
full Building Permit

* Foundation location (As-built) plan confirming location of structure is compliant with
approved property line setback shall be submitted prior to release of full building

June 25, 2024 Meeting



permit. Plan shall clearly call out the dimensions, setback locations as well as top of
slab/foundation elevations to determine compliance with Land Use Approvals.

On March 19, 2024 the inspection department requested an as-built foundation plan and on
May 9, 2024 it was discovered that the project was operating without a permit and had
constructed a substantial amount of the structure without providing the required documents
for the release of the full building permit. At this time the a stop work order was issued by
the Chief Building Inspector.

To move forward, the applicant needs to obtain relief for the new yard distances as reflected
in the plans.

In addition to the requested variances for the primary structure, the applicant is requesting
relief for the construction of a shed in the rear of the primary structure. Relief is needed in
accordance with Section 10.571 of the Zoning Ordinance (provided below).

10.571 No accessory building, structure or use shall be located in any required front
yard, or closer to a street than the principal building.

As this property is a through lot, the shed can not be located in the rear as it would be
between the primary structure and a street. The approval granted in 2021 was for this same
request, however the shed was never constructed and the approval expired in December of
2023.

Variance Review Criteria

This application must meet all five of the statutory tests for a variance (see Section 10.233

of the Zoning Ordinance):

Granting the variance would not be contrary to the public interest.

Granting the variance would observe the spirit of the Ordinance.

Granting the variance would do substantial justice.

Granting the variance would not diminish the values of surrounding properties.

The “unnecessary hardship” test:

(a) The property has special conditions that distinguish it from other properties in the area.

AND

(b) Owing to these special conditions, a fair and substantial relationship does not exist
between the general public purposes of the Ordinance provision and the specific
application of that provision to the property; and the proposed use is a reasonable one.
OR
Owing to these special conditions, the property cannot be reasonably used in strict
conformance with the Ordinance, and a variance is therefore necessary to enable a
reasonable use of it.

RN~

10.235 Certain Representations Deemed Conditions

Representations made at public hearings or materials submitted to the Board by an
applicant for a special exception or variance concerning features of proposed buildings,

June 25, 2024 Meeting


https://files.cityofportsmouth.com/files/planning/ZoningOrd-230807.pdf

10

structures, parking or uses which are subject to regulations pursuant to Subsection 10.232
or 10.233 shall be deemed conditions upon such special exception or variance.
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CONTENTS, BOA APPLICATION FOR “AFTER THE FACT VARIANCE” FOR WORK
DONE FOR REMODEL AND ADDITION AT #64 HAVEN RD., PORTSMOUTH, NH.

*2-Narrative
*3-Addressing the (5) “criteria” and “unnecessary hardship”.

*4-Plan Set, including Corrected Existing and As-built Site Plans, with
Dimensional Table and Proposed Floor Plans and Elevations.

*5-As-built Foundation Plan by Boudreau Land Surveying.
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“AFTER THE FACT VARIANCE” APPLICATION FOR REMODEL AND ADDITION AT #64 HAVEN
RD., PORTSMOUTH, NH.

NARRATIVE

This 1 %, Cape style house is in the middle of a well-established 1940’s neighborhood.
An addition had been done to the main structure, likely in the 60’s or 70’s, over the Garage. The
surrounding neighborhood houses are consistently non-conforming for the required front yard
setback, and this house has a non-confirming left side structure (Enclosed Porch) within the left
side setback.

A Variance was sought and received in June of 2022 to preserve the main Cape core of
the house, but demolish the Garage and later addition, including the Enclosed Porch. The new
addition to replace this would give greater space to the setback but allow more volume at 2™
Floor level.

This work is near to completion, but an as-built survey identified an anomaly in the
Existing House location in relation to the proximity and alignment to the side yards. This survey
has shown the House is 0.7” further to the left on the Lot and is aligned to an existing fence,
which is not aligned to the right-side lot line.

As a result, the “Existing” left side setback which was indicated in the original
application as 3’, would have been 2.3’ at the front. With the setback at the front of the original
Garage at 9.3/, rather than the 10’ shown. And 8.6’ at the rear (because the house is “askew”)
rather than the 10’ shown.

The setback to the chimney was indicated at 5’, but is actually 4.3’.

Therefore, the original application should have stated the left side setback would be
increased from 2.3’ to 6.8’ (front)-6.1’ (rear). The reduction of the house area within the
setback is improved by this discovery, being reduced by 10sf, rather than 0.5sf.

There is a slight increase in lot coverage, but remains below that allowed (20%) at 15%.

Page 2



ADDRESSING THE (5) “CRITERIA” AND “HARDSHIP”, #64 HAVEN RD., PORTSMOUTH, NH.
1: PUBLIC INTEREST.

The existing left side Enclosed Porch is non-conforming to required setbacks. The proposal
decreases this set-back non-conformity. The existing appearance will be improved by the new,
more stylistically conforming addition. This incorporation into the “look” of the main structure
will enhance the essential character of the neighborhood. Through the necessity of meeting
code compliance, the buildings will become more-safe, and energy efficient. There does not
appear to be any Public Interest contrary to this proposal.

2: SPIRIT OF THE ORDINANCE.

The proposal continues some of the original building’s historic non-conforming use, but reduces
the level of non-conformity. The re-developed structure will be more in keeping with the intent
of the Zoning Ordinance.

3: SUBSTANTIAL JUSTICE.

The proposed use does not cause any harm to the general public or other individuals and
accommodates substantive and costly renovation and improvements to the property.

4: VALUE OF SURROUNDING PROPERTIES WILL NOT BE DIMINISHED.

The increased investment and preservation of this property will enhance and elevate the value
of the properties surrounding it.

5: LITERAL ENFORCEMENT WOULD RESULT IN “UNNECESSARY HARDSHIP”.

The property is unique given its period of development and its historic use in its current form.
This use predates the implementation of the current zoning ordinance. The proposed use, while
continuing some non-conformities, more aligns with the intent of the ordinance. The period
nature of this property, and the existing structure, make it a special case to accommodate
moderate development in line, and enhancing, existing use.
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NOTES:

1. REFERENCE: TAX MAP 206 LOT 30
R.C.R.D. BOOK 6514 PAGE 2039

2. TOTAL PARCEL AREA: 9,502 SQ. FT. OR 0.218 AC.

3. OWNER OF RECORD: JAY ANTHONY CLARK & JAMES A. LINK
64 HAVEN ROAD

PORTSMOUTH, NH 03801

4. ZONE: SRB DISTRICT
DIMENSIONAL REQUIREMENTS:
1-1/4" IRON PIPE FOUND 2"

ABOVE GRADE, HELD FOR MINIMUM LOT AREA 15,000 sq. ft.
LINE (0.43' INTO STREET) MINIMUM FRONTAGE 100 ft.
MINIMUM FRONT SETBACK 30 ft.
MINIMUM SIDE SETBACK 10 ft.
"‘V\V‘V“\ MINIMUM REAR SETBACK 30 ft.
/’”””' STRUCTURE HEIGHT 35 ft.
BUILDING COVERAGE 20%

5. HORIZONTAL DATUM IS NHSPC (NAD '83) BASED ON GPS OBSERVATIONS.

6. THE INTENT OF THIS PLAN IS TO SHOW THE AS-BUILT LOCATION OF THE
FOUNDATION IN REFERENCE TO THE LEGAL BOUNDARY OF RECORD AND THE
LOCATION OF A PROPOSED SHED.

/““““‘Q
LRRRRLE D
\M’ 7. PERMIT APPROVAL BASED ON LAND USE APPROVALS GRANTED UNDER LU-22-121,

BOA APPROVAL PERMITTING 5'-0" LEFT YARD SETBACK, 7.5' SETBACK FOR
MECHANICAL AND APPROVAL TO EXPAND/ALTER A NONCONFORMING BUILDING.

PLAN REFERENCES:

1. PLAN TITLED "STANDARD BOUNDARY SURVEY MAP 206 - LOT 28 FOR JAMES F. &
CATHERINE LAMOND, 84 HAVEN ROAD, PORTSMOUTH, NH" DATED JANUARY 2004,
PREPARED BY AMBIT ENGINEERING, INC., R.C.R.D. PLAN D-31814.

v

2. PLAN TITLED "PLAN OF LOTS PORTSMOUTH, NH OWNED BY H.A. BRACKETT" DATED
AUGUST 1937, PREPARED BY JOHN W. DURGIN, R.C.R.D. PLAN 0985.

TAX MAP 206 LOT 29

LEILA BLAIR & JEFFREY L. DEMERS
80 HAVEN ROAD
PORTSMOUTH, NH 03801 N
R.C.R.D. BOOK 4568 PAGE 2224
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AS-BUILT FOUNDATION PLAN
LAND OF

JAY ANTHONY CLARK &

JAMES A. LINK

(TAX MAP 206 LOT 30)
64 HAVEN ROAD
PORTSMOUTH, NH
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CITY OF PORTSMOUTH

Planning Department
1 Junkins Avenue
Portsmouth, New
e 2 Hampshire 03801
S (603) 610-7216
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ZONING BOARD OF ADJUSTMENT

July 25, 2022

Jay Anthony Clark
64 Haven Rd
Portsmouth, New Hampshire 03801

RE: Board of Adjustment request for property located at 64 Haven Road (LU-22-121)
Dear Mr. Clark:

The Zoning Board of Adjustment, at its regularly scheduled meeting of Tuesday, July 19,
2022, considered your application for demolishing existing garage and porch and
constructing a new garage and addition which requires the following: 1) Variance from
Section 10.521 to allow a 5' left side yard where 10' is required. 2) A Variance from Section
10.515.14 to allow a 7.5' setback for 2 mechanical units where 10' is required for each. 3) A
Variance from Section 10.321 to allow a nonconforming building or structure to be extended,
reconstructed or enlarged without conforming to the requirements of the Ordinance. Said
property is shown on Assessor Map 206 Lot 30 and lies within the Single Residence B (SRB)
District. As a result of said consideration, the Board voted to grant the variances as
presented with the following stipulation:

1.) The two air conditioning units shall be 4-1/2 feet from the left side instead of 7-1/2 feet.

The Board's decision may be appealed up to thirty (30) days after the vote. Any action taken
by the applicant pursuant to the Board's decision during this appeal period shall be at the
applicant's risk. Please contact the Planning Department for more details about the appeals
process.

Approvals may also be required from other City Commissions or Boards. Once all required
approvals have been received, applicant is responsible for applying for and securing a
building permit from the Inspection Department prior to starting any project work.

This approval shall expire unless a building permit is issued within a period of two (2) years
from the date granted unless an extension is granted in accordance with Section 10.236 of
the Zoning Ordinance.

The minutes and audio recording of this meeting are available by contacting the Planning
Department.

Very truly yours,
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Arthur Parrott, Chairman of the Zoning Board of Adjustment

cc: Shanti Wolph, Chief Building Inspector
Rosann Maurice-Lentz, City Assessor

Brendan McNamara



City of Portsmouth Permit Number:

. . BLDG-23-864
Foundation Only Permit Date of Issue:
Inspection Department (E))f:o(;lt')eesr:ﬂ’ 2023
- 4 1 Junkins Avenue o b 10, 2024
M LG Portsmouth, NH 03801 e . e
e CRAT L 603-610-7243 $20,000

e
Owner: CLARK JAY ANTHONY
Applicant: Jay Prewitt
Contractor: Jay Prewitt, Jay Prewitt Builder Inc. Phone #: 6034986690

Location: 64 HAVEN RD
Description of Work: Partial Demolition and Foundation Only for New Addition

Project to Include:

Selective Partial Demolition: Demolish 14'0 x 22'0 Garage with Three-Quarter Story Above (Including
Foundation); Demolish Single-Story 7'0 x 17'0 Finished Enclosed Porch (Including Foundation); Demolish 16'0 x
17' Rear Single-Story (Behind garage) (Including Foundation); Demolish22'0 x 18'0 Irregular Sized Rear Deck
Structure.

Foundation Only: Construct New 18'1 x 36'7-1/2" Full Depth Foundation and 13'10-1/2" x 20'11-1/2 Shallow
Foundation as detailed on plans by Brendan McNamara, Labelled Proposed Basement & Foundation Floor Plan,
Page A5, Remodel & Addition at 64 Haven Road, dated 04/26/2022, Revision date 05/23/2023. And as per
Structural Plans labelled Foundation, Details, Notes 64 Haven Road, dated 06/06/2023, REV 4, dated 09/25/2023.
Permit Approval based on Land Use Approvals Granted under LU-22-121, BOA Approval permitting 5'0 left yard
setback, 7.5' Setback for mechanical and Approval to expand/alter a nonconforming building. (Stipulation 1- Air-
Conditioning Units shall be 4-1/2 feet from the left side instead of 7-1/2 feet.

Condition of Approval: As-Built Foundation Plan Required Prior to the Release of the full Building Permit

Map/Lot: 0206--0030--0000-

Design Occupant Load: Single-Family 4 bedrooms, Use Group: Addition and Remodel Type V-B
3.5 bathrooms, 1-car garage, partially finished Const. Type: Type V-B
basement Bldg. Code: IRC Edition: 2018

Total # of Dwelling Units: 0

Remarks: * Per City Ord. Sec. 11.502 (F) Street/Unit Number must be affixed to Main Structure as to be plainly visible from the street.
Construction sites must post the address clearly on the property. No site activity allowed before 7:00AM or after 6:00PM. No weekend
construction allowed.



* Per City Ord. Sec. 11.502 (F) Street/Unit Number must be affixed to Main Structure as to be plainly visible from the street. Construction sites must post
the address clearly on the property. No site activity allowed before 7:00AM or after 6:00PM. No weekend construction allowed.

* Adjoining public and private property shall be protected from damage during construction, remodeling, and demolition work, per IBC Section 3307
*Required means of egress shall be maintained at all times during construction, demolition, remodeling or alterations and additions to any building.

* Structures under construction, alteration or demolition shall be provided with no fewer than

one approved portable fire extinguisher in accordance with Section 906, and located in accordance with IBC § 3309

*Pedestrians shall be protected during construction, remodeling and demolition activities as required by IBC § 3306

*Any blocking of street or sidewalk will require an Encumbrance Permit from the Inspection Department. 603-610-7243

* Separate electrical, plumbing and mechanical permits required.

* Per Section R109.1.4 Frame and Masonry inspection. Inspection of the framing and masonry construction shall be made after the roof, masonry, all
framing, firestopping, draftstopping and bracing are in place and after the plumbing, mechanical and electrical rough inspections are approved.

* Per Section R109.4 Approval Required. Work shall not be done beyond the point indicated in each successive inspection without first obtaining the
approval of the building official. Do not cover or conceal until authorized by the building official.

*Prior to starting demolition of any portion of a structure All Utilities must be safely terminated. Electrical Service to be terminated per Electrical Inspectors
approval. Water and Sewer services to be capped per DPW and City Standards. Oil Tanks and Propane tanks must be emptied and disposed of in an
approved manner by a li censed contractor. Natural Gas service must be disconnected and terminated at the street by the utility company. The entire
structure shall be reviewed for asbestos-containing building materials (ACBM) by an accredited inspector prior to starting demolition. All Hazardous
materials must be properly disposed of per state and local regulations. Written approval required prior to starting any demolition. Removal/Demolition of
any portion of the structure shall require placarding and legal notices as outlined in the Demolition Ordinance.

* All renovation or painting work in residential structures built before 1978 and involving more than 6 square feet of painted surfaces per room, shall be
done by certified persons per the federal EPA, RRP rules. NOTE: Homeowner doing this type work may not be subject to the federal regulations-check
the EPA website.

* Asbestos Removal shall comply with New Hampshire Code of Administrative Rule Env-A1800. Disposal shall comply with Env-A 1805.08. Documents
maintained, including all licenses, certificates, and proof of training held by all supervisors and workers engaged in the asbestos abatement project.

* Permit based on Board of Adjustment conditions of approval.

**You must contact Dig Safe by calling 811 or visiting www.digsafe.com prior to starting construction**

?* Foundation location (As-built) plan confirming location of structure is compliant with approved property line setback shall be submitted prior to release
of full building permit. Plan shall clearly call out the dimensions, setback locations as well as top of slab/foundation elevations to determine compliance
with Land Use Approvals.

The PERMIT HOLDER has read this permit, the permit application, and the Building Official's marked-up plans and agrees t perform the work authorized including any
conditions or requirements indicated thereon; and any stipulations imposed by a Land Use Board in conjunction with the project. The CONTRACTOR shall be responsible
for notifying the Inspection Department 48 hours in advance, for FOUNDATION, FRAMING, and FINAL inspections. A Certificate of Occupancy is required for all Building
Permits. Buildings shall not be occupied until ALL inspections (BUILDING, ELECTRICAL, PLUMBING, MECHANICAL, and FIRE) are complete and Occupancy has been
issued. By signing this permit, the owner or his/her representative (Permit Holder), authorizes property access by city officials to conduct interior and exterior inspections
and property tax assessments during and/or after the construction process.

The Permit Card Shall Be Posted and Visible From the Street During Construction.

Code Official:
Code Official:

€ This is an e-permit. To learn more, scan this barcode or
M ﬂi"‘f visit portsmouthnh.viewpointcloud.com/#/records/77217

_'_barcode
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Il. NEW BUSINESS

B.

The request of Jeanette McMaster (Owner), for property located at 86 Farm
Lane whereas relief is needed to subdivide the existing property into 3
separate lots. Proposed lots 1 and 2 require the following: 1) Variance from
Section 10.521 to allow a) O feet of continuous street frontage where 100 feet
is required, b) 13,125 square feet of lot area where 1,500 square feet is
required, c) 13,125 square feet of lot area per dwelling where 15,000 square
feet are required; and 2) Variance from Section 10.512 to allow the creation of
a lot without access to a public street or an approved private street for future
construction of a structure. The proposed remaining parent lot requires the
following: 1) Variance from Section 10.521 to allow a 14 foot rear yard where
30 feet is required. Said property is located on Assessor Map 236 Lot 74 and
lies within the Single Residence B (SRB) District. (LU-24-99)

Existing & Proposed Conditions

Existing Proposed Permitted / Required

Land Use:

*3 Lot
Subdivision

Single
family
dwelling

Primarily residential

Lot area (sq. ft.):

45,980 Lot 1: 19,730 | 15,000 min.

Lot 2: 13,125
Lot 3: 13,125

Lot Area per Dwelling

45,980 Lot 1: 19,730 | 15,000 min.

Unit (sq. ft.):

Lot 2: 13,125
Lot 3: 13,125

Street Frontage (ft.): 162

Lot 1: 162 100 min.

Lot2: 0
Lot 3: 0

Lot depth (ft.) 244 Lot 1: 122 100 min.

Lot 2: 150
Lot 3: 150

Front Yard (ft.): 33 Lot 1: 33

30 min.

Lot 2: N/A
Lot 3: N/A

Left Yard (ft.): >30

Lot 1:>30 10 min.

Lot 2: N/A
Lot 3: N/A

Right Yard (ft.): 9.9

Lot 1: 9.9 10 min.

Lot 2: N/A
Lot 3: N/A

Rear Yard (ft.):

164.5 Lot 1:14 30 min.

Lot 2: N/A
Lot 3: N/A

June 25, 2024 Meeting
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Building Coverage (%): 7 Lot 1:16 20 max.
Lot 2: N/A
Lot 3: N/A

Open Space Coverage (%): | >40 Lot 1: 57 40 min.
Lot 2: N/A
Lot 3: N/A

Parking 2 Lot1:2 2
Lot 2: N/A
Lot 3: N/A

Estimated Age of Structure: | 1953 Variance request(s) shown in red.

* Relief is needed to create two lots with the intention of erecting structures on them without

public or private street access.

Other Permits/Approvals Required
e Subdivision Approval (TAC and Planning Board)

June 25, 2024 Meeting
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Neighborhood Context

Aerial Map

y el 86 Farm Lane <

June 25, 2024 Meeting
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Previous Board of Adjustment Actions
No previous history found.

Planning Department Comments

The applicant is requesting relief to create 2 non-conforming lots and 1 non-conforming
structure. Please note that the parcel numbers as labeled on the plan set have not been
assigned by the assessor and are not to be considered final. Additionally, for the purposes
of clarity, the zoning table references proposed lots 1, 2, and 3. Lot 1 refers to the parent lot,
lot 2 is labeled as 236-74-1 on plans, and lot 3 is labeled as 236-74-2 on the plans.

As part of this request, the applicant is including area from the paper street Long Meadow
Lane as part of the proposed lot area. The current City tax maps show that Long Meadow
Lane is still a public right of way. Planning Department Staff, with the help of the Legal
Department, have determined that there is not enough evidence to support that the current
tax map is not accurate, and the Board should not act on this application until the City
Council has made a certain and transparent decision.

The applicant was notified of this determination and has the option to withdraw or request
postponement prior to the meeting date. Should the applicant wish to move forward with a
public hearing, staff recommend the Board continue the application until a decision has
been made by the City Council.

Variance Review Criteria

This application must meet all five of the statutory tests for a variance (see Section 10.233

of the Zoning Ordinance):

Granting the variance would not be contrary to the public interest.

Granting the variance would observe the spirit of the Ordinance.

Granting the variance would do substantial justice.

Granting the variance would not diminish the values of surrounding properties.

The “unnecessary hardship” test:

(a) The property has special conditions that distinguish it from other properties in the area.

AND

(b) Owing to these special conditions, a fair and substantial relationship does not exist
between the general public purposes of the Ordinance provision and the specific
application of that provision to the property; and the proposed use is a reasonable one.
OR
Owing to these special conditions, the property cannot be reasonably used in strict
conformance with the Ordinance, and a variance is therefore necessary to enable a
reasonable use of it.

RN~

10.235 Certain Representations Deemed Conditions

Representations made at public hearings or materials submitted to the Board by an
applicant for a special exception or variance concerning features of proposed buildings,
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232
or 10.233 shall be deemed conditions upon such special exception or variance.

June 25, 2024 Meeting



Derek R. Durbin, Esq.
I 603.287.4764
——

derek@durbinlawoffices.com

BY: VIEWPOINT & HAND DELIVERY

May 29, 2024
City of Portsmouth
Attn: Stefanie Casella, Planner
Zoning Board of Adjustment
1 Junkins Avenue
Portsmouth, NH 03801

RE: Variance Application of Jeannette MacDonald aka Jeannette McMaster
86 Farm Lane, Tax Map 236, Lot 74

Dear Stefanie,

Please find a copy of the following submission materials relative to the above referenced
variance application for property located at 86 Farm Lane, Portsmouth:

1) Landowner Letter of Authorization;

2) Narrative to Variance Application;

3) ZBA Site Plan;

4) Photographs of Property.

A copy of the above application materials is being delivered to the Planning Department.
Should you have any questions or concerns regarding the enclosed application materials, do not
hesitate to contact me at your convenience.

Sincerely,

Derek R. Durbin, Esq.

Durbin Law Offices, P.L.L.C. 144 Washington Street, Portsmouth, NH 03801  www.durbinlawoffices.com



LANDOWNER LETTER OF AUTHORIZATION

Jeannette MacDonald a/k/a Jeannette McMaster, record owner of the property located at 86
Farm Lane, Tax Map 236, Lot 74, Portsmouth, NH (the “Property”), hereby authorizes Durbin
Law Offices, PLLC to file any zoning, planning or other municipal permit applications with the
City of Portsmouth for said Property and to appear before its land use boards. This Letter of
Authorization shall be valid until expressly revoked in writing.

_Jeannette McMaster
—Jeanngtte MUMASEe March 25, 2024

Jeannette MacDonald a/k/a Jeannette McMaster




Landowner Authorization Form -3-25-2024

Final Audit Report 2024-03-25
Created: 2024-03-25
By: Derek Durbin (derek@durbinlawoffices.com)
Status: Signed
Transaction ID: CBJCHBCAABAAgkBwkRmM30OhToQAUHoVNNUiQow0YiBEjz

"Landowner Authorization Form -3-25-2024" History

9 Document created by Derek Durbin (derek@durbinlawoffices.com)
2024-03-25 - 6:34:24 PM GMT- IP address: 71.233.191.66

£3 Document emailed to Jeannette McMaster (jemac86@gmail.com) for signature
2024-03-25 - 6:34:27 PM GMT

9 Email viewed by Jeannette McMaster (jemac86@gmail.com)
2024-03-25 - 7:20:51 PM GMT- IP address: 174.168.230.244

2% Document e-signed by Jeannette McMaster (jemac86@gmail.com)
Signature Date: 2024-03-25 - 7:21:30 PM GMT - Time Source: server- IP address: 174.168.230.244

@ Agreement completed.
2024-03-25 - 7:21:30 PM GMT

Adobe Acrobat Sign




CITY OF PORTSMOUTH

NARRATIVE
TO VARIANCE APPLICATION

Jeannette MacDonald
a/k/a Jeannette McMaster
(Owner/Applicant)

86 Farm Lane
Tax Map 236, Lot 74

BACKGROUND

Existing Conditions

The Property at 86 Farm Lane is a 45,980 square foot improved parcel of land (the
“Property”). There is a single-family home on the Property that the owner, Jeannette McMaster,
resides in with her family. The Property is zoned Single-Family Residence B. It has 187’ of
continuous street frontage on Farm Lane. The Property is significantly larger and contains more
street frontage than most of the properties surrounding it. It has more than 3x the lot area required
by the Ordinance. Of the properties that immediately surround the Applicant’s Property, the
majority are 125’ x 75 (9,375 sf.) or smaller lots that have 75’ of continuous street frontage.
Exhibit A .

Subdivision Plan of 1954

The Property is comprised of what were once three (3) distinct lots identified as Lots 102,
103 and 104 on a recorded subdivision plan from 1954, and a portion of the paper street formerly
referred to as Longmeadow Lane. Exhibit B. It is believed the City involuntarily merged Lots
102 and 103, while Lot 104 was annexed to the Applicant’s lot as part of a lot line adjustment
approved by the City in 2007. Exhibit C. The portion of Longmeadow Lane running through the
Property is an unimproved area of land that was dedicated as a public street but never legally
accepted by the City. Exhibit D. It has since been released from public servitude. 1d. As shown
in the Photographs of the property, it is a fenced-in yard area integrated with the side yard of the
Property that the Applicant and her family have exclusively used and enjoyed for decades.

Proposed Conditions

The Applicant is proposing a subdivision of the Property into three (3) separate single-
family home lots. Proposed “Lot 236-74”, which contains the family homestead, would be
approximately 19,730 sf. in size. Proposed “Lot 236-74-1” and “Lot 236-74-2” would each be
approximately 13,125 sf. in size. Proposed Lots 236-74-1 and 236-74-2 would be accessed by a
private driveway over the former right-of-way (“ROW?”’) known as Longmeadow Lane. The three
(3) proposed lots are in approximately the same configuration as the original lots shown in the
1954 subdivision plan, but slightly larger with the inclusion of the former ROW.

l|Page Durbin Law Offices PLLC



SUMMARY OF ZONING RELIEF

The Applicant seeks the following variances* from Article 10.521 of the Portsmouth
Zoning Ordinance (the “Ordinance”), as identified by proposed lot number:

Proposed Lot 236-74

1. To allow a 14’ rear yard setback where 30’ is required.

Proposed Lot 236-74-1

2. To allow 0’ of continuous street frontage where 100’ is required.
3. Toallow 13,125 sf. of lot area where 15,000 sf. is required.

4. To allow 13,125 sf. of lot area per dwelling unit where 15,000 sf. is required.

Proposed Lot 236-74-2

5. To allow 0’ of continuous street frontage where 100’ is required.

6. To allow 13,125 sf. of lot area where 15,000 sf. is required.

7. To allow 13,125 sf. of lot area per dwelling unit where 15,000 sf. is required.
*1t is assumed that a (+/-) applies to all dimensional relief indicated above.

In addition to the above variances, the Applicant seeks a variance from Section 10.512 of
the Ordinance as follows:

8. To allow a structure to be erected on a lot without access to a public street or an
approved private street.

2|Page Durbin Law Offices PLLC



VARIANCE CRITERIA

Granting the variances will not be contrary to the spirit and intent of the Zoning
Ordinance or the public interest.

In the case of Chester Rod & Gun Club, Inc. v. Town of Chester, the Court noted that since
the provisions of all ordinances represent a declaration of public interest, any variance will, in
some measure, be contrary to the ordinance, but to be contrary to the public interest or injurious
to public rights of others, "the variance must 'unduly, and in a marked degree' conflict with the
ordinance such that it violates the ordinance's 'basic zoning objectives.” “Id. The Court observed
that “[t]here are two methods of ascertaining whether granting a variance would violate an
ordinance’s basic zoning objectives: (1) examining whether granting the variance would alter
the essential character of the neighborhood or, in the alternative; and (2) examining whether
granting the variance would threaten the public health, safety, or welfare.” Id.

Lot Area / Frontage Variances

The purpose of the SRB Zoning District is “to provide areas for single-family dwellings
at low to medium densities (approximately 1 to 3 dwellings per acre), and appropriate accessory
uses.” P.Z.O. at Section 10.410. The primary purpose behind the 100’ minimum street frontage
requirement is to promote the SRB goal of providing low to medium residential density. The
implementation of lot area and frontage standards are two of the most often utilized mechanisms
for controlling density. Inthis case, most of the surrounding properties have less than the minimum
street frontage and lot area required by the Ordinance.

In the case of Belanger v. Nashua, the NH Supreme Court opined: “[w]hile we recognize
the desired interrelationship between the establishment of a plan for community development and
zoning, we believe that municipalities must also have their zoning ordinances reflect the current
character of neighborhoods.” 121 N.H. 389 (1981). In the present case, the frontage and lot area
requirements associated with SRB zoning do not reflect the character of the neighborhood, which
was established with the recording of the 1954 subdivision plan prepared by John W. Durgin.

Notwithstanding, the SRB goal of preserving low to medium density is served by granting
the variances necessary to allow the subdivision of the Property into three (3) lots. Proposed Lots
236-74-1 and 236-74-2 are larger than most surrounding properties, a majority of which are 125°
x 757 or 100’ x 75, consistent with the original layout of the neighborhood.

Lot Depth / Rear Setback Variances (Proposed Lot 236-74)

The rear yard setback variance requested for proposed Lot 236-74 of 14’ is associated with
an existing deck to the rear of the Applicant’s house. The deck is a rather benign structure that
will not impose upon the light, air, and space of Proposed Lot 236-74-1. It will be situated more
than 24’ away from any structure that is built on Proposed Lot 236-74-1. The existing deck will
ultimately face the side yard of Proposed Lot 236-74-1 as opposed to its rear yard; thus, it will be
less impactful than a structure that is located near someone’s rear yard, which tends to be the space
that homeowners utilize and enjoy the most.

3|Page Durbin Law Offices PLLC



The average depth of Proposed Lot 236-74 is 122°. While it fails to meet the Ordinance
requirement, the depth of the Property, which ranges from 94’ — 150° due to its configuration, is
consistent with most other properties in the neighborhood.

For the foregoing reasons, granting the variances requested will not alter the essential
character of the neighborhood or otherwise represent a threat to public health, safety or welfare.

Substantial Justice will be done in granting the variances.

To determine whether substantial justice is done, the Board must balance the equities
between the rights of a private landowner and the public interest in deciding whether to grant or
deny a variance request. The “only guiding rule is that any loss to the individual that is not
outweighed by a gain to the general public is an injustice.” New Hampshire Office of State
Planning, The Board of Adjustment in New Hampshire, A Handbook for Local Officials
(1997); Malachy Glen Assocs., Inc. v. Town of Chichester, 155 N.H. 102 (2007).

There would be no public interest served by denying the variances, but it would constitute
a loss to the Applicant when considering that the Property has more than 3x the land area required
by the Ordinance and most surrounding lots do not comply with the lot area, frontage and depth
requirements and are laid out similarly to Proposed Lots 236-74-1 and 236-74-2. The only
characteristic that distinguishes Proposed Lots 236-74-1 and 236-74-2 from most surrounding
properties is that they are accessed by a private drive; therefore, they do not have legal “frontage”
by the definition set forth in the Ordinance. It should also be noted that many properties in the
immediate neighborhood also have structures that encroach into the building setbacks. The
character of the neighborhood contrasts with how it is zoned. For these reasons, denying the
variances would constitute a loss to the Applicant that is not outweighed by any gain to the public.

Surrounding property values will not be diminished by granting the variance.

It would be illogical to conclude that surrounding property values could be negatively
affected by granting the variances necessary to subdivide the Property into three (3) single-
family homes lots. When evaluating whether surrounding property values would be diminished
by granting the variance, the Board must consider the context of the surrounding neighborhood.
The area is characterized by substandard single-family home lots that are less than 10,000 square
feet in size and do not comply with the 100’ continuous street frontage requirement. Many of
these lots also have structures that encroach into one or more of the applicable setbacks.

Literal enforcement of the provisions of the Ordinance would result in an
unnecessary hardship.

The Property is distinguishable from surrounding properties based on its size and the
amount of continuous street frontage it has on Farm Lane. It has approximately 187’ of street
frontage on Farm Lane and more than 3x the land area required by the Ordinance. Most
surrounding properties are under 10,000 square feet in size and have approximately 75 of
continuous street frontage. Had the paper street portion of the Property ever been accepted as a
public way by the City, the Property would have benefited from approximately 245’ of frontage

4|Page Durbin Law Offices PLLC



on Longmeadow Lane in addition to the 162’ on Farm Lane. It would have more than sufficient
land area and frontage to subdivide into three (3) lots by right under SRB zoning.

Thus, owing to these special conditions of the Property there is no fair and substantial
relationship between the general purpose of the Ordinance provisions and their application to
the Property. Finally, the proposed use is reasonable. Single-family home lots are permitted
and encouraged in the SRB zoning district. The proposed lots will be used for residential
purposes consistent with the objectives of the Ordinance.

CONCLUSION

The Applicant has demonstrated that her application meets the five (5) criteria for
granting the variance requested. She thanks the Board for its time and consideration of her
application and respectfully requests its approval of the variance sought.

Respectfully Submitted

May 29, 2024 Jeannette MacDonald aka
Jeannette McMaster

By:  Derek R. Durbin, Esqg.
DURBIN LAW OFFICES PLLC
144 Washington Street,
Portsmouth, NH 03801
derek@durbinlawoffices.com
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-City of Portsmouth, New Hampshir}

CITY HALL ., . . 128 DPANIEL. STREET

Legal Department
603-431-2000
Ext. 203 / 204

October 7, 1982

MEMO #82-11
. TO: NORMAN AXLER,. PLANNING DIRECTOR -,

= FROM: ROBERT P. SULLIVAN,'CITY ATTORNEY™™
RE: BETTY'S DREAM

Wi s L m e e e e e e WY s -...-..—..-...—.u--.-_._........_....-.a.....—n-m--u---u—-.n-..-—_

You have referred to me three questions concerning
the above project which I answer as follows:

I. The first question is: Is the Betty's Dreanm
project subject to local zoning regulations? 1In answer
to this first question the applicable facts are contained
in a letter to you from Housing Consultant Raobert J, Obenland
dated September 13, 1982, copy .of which has been supplied to
me, and a letter from Susan Avery, Planning Director for the
New Hampshire Developmental Disabilities Council to Attorney
Gerald Taube, a copy of which was received by me on September
24, 1982. These documents indicate that Betty's Dream is a
noun-profit corporation which proposes to construct g housing
project in Portsmouth for the purpose of housing persons with

developmental disabilities in accordance with a State plan to
provide such services, :

As you are aware, within the last two years, the
Supreme Court of New Hampshire has decided two.-cases; Region
10 Client Management, Inc. ¢, Town of Hampstead, 120 N.H. 885
1980) and Northern New Hampshire Mental Health Housing, Inc.
v. Town of Conway at 12L N.H. BI1 (1981), the effect of which
cases is to emasculate local zoning control over land use which
effectuates a State purpose. In those two cases, local zoning
ordinances were specifically overriden to allow for housing of
developmentally-impaired individuals and for mentally ill
individuals. The Betty's Dream application is not precisely

analagous to either Region 10 Client Management application
or the Northern New ampshire Mental Health Housing, Inc.
application. owever, 1t 15 very similaT in most material

aspects. The housing for developmentally—impaired people
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proposed by Betty's Dream is being done under contract with

a State agency, New Hampshire Developmental Disabilities
Council, pursuant to carrying out a State plan which New
Hampshire has become obligated to adept as a result of the
acceptance of federal money for this purpose. As I read the

two cited cases, I note that they are written in extremely
broad fashion. I note, for example, that in the Northern New
Hampshire Mental Health Housing, Inc. case, although the town
proved numerous distinctions between the housing for the mentally
111 which was proposed for Conway, and the earlier proposal that
the Supreme Court had upheld in the Town ¢f Hampstead (Region 10),
the Supreme Court summarily dismissed each such distincilon. It
becomes quite clear in reading the language of the Northern

New Hampshire case that the Supreme Court considers the concept
embodied in Region 10 toc be a broad restriction on local zoning
control over land use. A very logical extension of these .cases
goes beyond housing for any type of disabled person or any type
of handicapped person and goes, in fact, to any State purpose
whatsoever. On the basis of the foregoing, it is my opinion
that the Zoning Ordinance of the City of Portsmouth .simply does
not apply to Betty's Dream project. .

»

J1. The second question which I have been asked concerning
the Betty's Dream project is whether or not so-called Longmeadow
Road, which is the 100 foot long tarred access point to the
New England Fishing Gear property is a "street'" within the mean-
ing of Section 10-302 of the Zoning Ordinance such as the
frontage requirements of the Subdivision Regulations would be
met and further, whether or not the said Longmeadow Road ''shall
have been accepted or opened, or othewise received the legal
status of a public street" such that the City can grant a
building permit under the provisions of RSA 36:26. The
definition of "street'" in the Zoning Ordinance is quite broad
and it is plain that if Longmeadow Road meets the definition
of a "public street' as contemplated by RSA 36:26, then per-
force, it is a street in terms of the Zoning Ordinance. There-
fore, it is only necessary to analyze the RSA 36:26 question
alone. This statute requires that Longmeadow Road be a "public
street', The statute has been interpreted such that the term
"public street" means "streets and highways as defined in RSA
231:1. Blevens v. City of Manchester, 103 N.H, 285 (1961).

By recodification of the highway laws, this statute is now
identified as RSA 229:1. The applicable portion of this law
reads as follows: .

"...roads which have been dedicated to the

public use and accepted by the city or town

in which such roads are located or, roads

which have been used as such for public

travel other than travel to and from a toll
bridge or ferry for twenty years prior to 1968...%
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To satisfy the provisions of RSA 36:26, Longmeadow
Road must come within this provision. In the case of Betty's
Dream, Inc, and Longmeadow Road it appears that the twenty
year provision is notmet. However, the entirety of Longmeadow
Road from Woodlawn Circle through to Farm Lane was -apparently
dedicatéed to the City of Portsmouth for public use by the
recording in 1954 of a plan identified as "Plan of Lots,
Portsmouth, N.H. for Paul C. and Orville Badger, John W. Durgin,
Civil Engineers", which plan was recorded in the Rockingham
County Registry of Deeds. in Plat Book 66 at page 15 and the
subsequent sale of at least two lots from that plan. This
recording constitutes a dedication of the street property pur-
suant to RSA 231:51. RSA 229:1 would then require that the
property underlying the road be accepted in some fashion or
another by the municipality in order for the public servitude
to arise. On this question of acceptance I have examined City |
records to determine whether or not there was ever a formal

‘\\\acceptance by the City Council of Longmeadow Road, and 1 find

that no such formal acceptance has ever occurred. However, the
statutory provisions and the case law allow that dedication of
a road to public servitude may be accepted by implicaton as
well as by express act of the City. See Stevens v. Nashua,
46 N.H. 192 (1865). On the question of such acceptance 1
discussed the matter with Keith Noyes of the City Engineering
Department and with a long-time resident of Woodlawn Circle
residing in the area of Longmeadow Road. I am informed by both
of these people that at least since 1958 the tarred portion of
Longmeadow Road has been at all times utilized as a public high-
way by citizens of the City. Mr. Noyes states that to the best
of his investigation the City has treated approximately the
first 100 feet of Longmeadow Road from Woodlawn Circle as being
a public highway from that time to the preseant. Snow plowing,

- for example, has been done for that time. The 100 feet roughly
corresponds to that portion of Longmeadow Road which is now
tarred. On the basis of the foregoing, I am of the opinion that
the RSA 36:26 requirement that Longmeadow Road be a public street
before a building permit could be issued for Betty's Dream has
been met and that perforce, that portion of Longmeadow Road is
also a street within the meaning of our local Zoning Ordinance
such that frontage requirements are satisfied.

111. The third question which I have been asked is a request
to determine the status of the non-tarred portion of Longmeadow
Road as indicated on the 1954 plan. This is a far more open
question than that answer under II. To begin with, it is
quite clear that whatever dedication cccurred as a result of
the recording of the 1954 plan and the sale of lots thereon,
occurred not only to the tarred portion of Longmeadow Road, but
to the entire Lougmeadow Road going through from Woodlawn Circle
to Farm Lane. As I noted earlier, po portion of Longmeadow Road
was at any time expressly accepted by the municipality. There-
fore, whether or not an acceptance has ever occurred of the dirt
portions of Longmeadow Road is a question of fact to be deter-
mined basically by an answer to the question of whether or not
such dirt portion was "built or used for public travel within
twenty years from such dedication™, RSA 231:51. I am informed
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by Mr. Noyes.that Public Works does not comsider the dirt
portion of Longmeadow Road to have been accepted by the
municipality; it is not maintained or plowed by the City.
However, I understand that on numerous occasions since 1958,
various individuals have been observed using the dirt portion

of Longmeadow Road for one purpose or another. The use of this
dirt portion of the road could be sufficient to maintain some
form of servitude less than acceptance of the dirt portion as

a public highway. I believe that the case which governs the
answer to this question is Young v. Prenderville, 112 N.H. 190,
This case stands for the proposition that indefinite and
occasional public use of such a paper street as the dirt portion
of Longmeadow Road after its dedication is insufficient to con-
stitute public acceptance of the street. It seems, therefore,
that whereas the municipality and the public-at-large has
treated the tarred portion of Longmeadow Road as having been
accepted virtually since its dedication, neither the municipality
nor the public-at-large have made the same use of the dirt portion
of Longmeadow Road.

Therefore, it is my opinion as indicated in II herein
that while the tarred portion of Longmeadow Road has been
accepted and is thus a public street within the meaning of
RSA 36:26 and a public highway generally, the dirt portion of.
Longmeadow Road has not been subject to acceptance. This being
true, RSA 231:51 comes into operation and the dirt portion of
Longmeadow Road is thus discharged from public servitude
because twenty years have passed since its dedication without
it being open, built, or used for public travel.

1 note for the benefit of those individuals who live
in the area of Longmeadow Road, however, that simply because
Longmeadow Road does not rise to the level of a public street
or highway does not mean that individuals who have been using
that property for some particular purpose for sufficient length
of time, do not have some interest to continue such use of the
property. This, however is a question to be decided between
those individuvals and the current owner of the property under-
lying the dedicated portion of Longmeadow Road. It is not
subject matter in which the City should be involved.

C A=

. Robert P. Sullivan,
RPS:bh City Attorney



PER REFERENCE PLAN #1
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3285/2577

25' PROPOSED ACCESS EASEMENT-

LOT CALCULATIONS

ACROSS LOT 74, ALONG.
R

LONG_OLD
QM. TO BENEFIT LOT 74-1 \

236-75
ROBERT D. FORD, JR.
SUZANNE R. FORD

56 FARM LANE
PORTSMOUTH, NH 03801
24641865

#98
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OPEN SPACE

OPEN SPACE
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FRONTAGE
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LOT 236-74
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96.00" 122.35'

LOT 236-74—1
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NEW ENGLAND MARINE AND INDUSTRIAL INC.
SPAULDING TURNPIKE
o TenouT i 0301
5285/2577
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404 CENTRE STREET
BOSTON, MA. 02130

6348/2377

PROPOSED:
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13,125 SF. +
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#85
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236-32
DENNIS & JEANNE HOSKIN
50 CLOVER

\ 236-40
WILLIAM J. CHARLAND

PORTSMOUTH, NH 03601
5304/1195

LEGEND:

.. IRON ROD
MONUMENT TO BE SET

#125
SINGLE STORY
WOOD FRAME

#41
236-67
PETER & LIANNE M. VELEZ
141 MEADOW ROAD
PORTSMOUTH, NH 03801
3777/273

imon piee

TEDGE.

#58
JONATHAN A. JACKSON
159 MEADOW ROAD
PORTSMOU T, NH 03801
125/2573

RAILROAD SPIKE
W/ PUNGHMARK

—

UNDERGROUND ELECTRIC

NOTES:

1. OWNER OF RECORD: JEANNETTE MACDONALD A/K/A JEANETTE MCMASTER
ADDRESS: 86 FARM LANE, PORTSMOUTH, NH O35
DEED REFERENCE: BK: 5987 PG: 348
TAX SHEET / LOT: 236/74

2. ZONED: SINGLE RESIDENCE B (SRE)

MIN. LOT AREA:
FRONTAGE: 100"
BUILDING COVERAGE: 20%

MINIMUM OPEN SPACE: 40%

FRONT YARD SETBACK: 30°
SIDE SETBACK: 10°

REAR SETBACK: 30°

LOT DEPTH: 100"

15,000 S.F.

3. THE INTENT OF THIS PLAN IS TO SHOW THE A PROPOSED 3 LOT SUBDIVISION ON THE
SUBJECT PARCEL TO CREATE 2 NEW BUILDING LOTS FOR THE PURPOSE OF OBTAINING
ZONING VARIANCES TO ALLOW FOR NO FRONTAGE, REDUCED LOT AREA, AND REDUCED
SETBACKS. THIS OFFICE HAS NOT UPDATED THE SURVEY, AND IS BASED ON THE PRIOR
PLAN OF RECORDED BY THIS OFFICE, SEE REFERENCE PLAN #1. SHOULD A VARIANCE BE
GRANTED, AN UPDATED SURVEY WOULD BE PERFORMED PRIOR TO PLANNING BOARD
SUBMISSION, AND THE PLAN SUBMITTED FOLLOWING SAID SURVEY MAY BE SUBJECT TO
CHANGE.

4. THE LOCATION OF ALL UNDERGROUND UTILITES SHOWN HEREON ARE APPROXIMATE AND
ARE BASED UPON THE FIELD LOCATION OF ALL VISIBLE STRUCTURES (IE CATCH BASINS,
MANHOLES, WATER GATES ETC.) AND INFORMATION COMPILED FROM PLANS OF REGORD,
AND PLANS PROVIDED BY UTILITY COMPANIES AND GOVERNMENTAL AGENCIES. ALL
CONTRACTORS SHOULD NOTIFY, IN WRITING, SAID AGENCIES PRIOR TO ANY EXCAVATION

WORK AND CALL DIG—SAFE @ 1-888—DIG—SAFE.

5. HORIZONTAL DATUM: BASED ON REFERENCE PLAN #1.

6. THE PLAN IS BASED UPON REFERENGE PLAN #,
BEEN PREFORMED.

, AND UPDATED FIELD SURVEY HAS NOT

7. THE PARCEL SHOWN HEREON LIES WITHIN ZONE X (AREA OF MINIMAL FLOOD HAZARD)
AS IDENTIFIED ON FLOOD INSURANCE RATE MAP, ROCKINGHAM COUNTY, NEW HAMPSHIRE,
MAP NUMBER 33015C0260F, EFFECTIVE DATE 1/29/2021 BY THE FEDERAL EMERGENCY
MANAGEMENT AGENCY.

8. NOTE #5 ON REFERENCE PLAN #1 STATES "UNDER RSA 231:51 & 52, THE RIGHT OF
WAY KNOWN AS LONGMEADOW LANE HAS BEEN EXTINGUISHED. LOTS ADJACENT TO SAID
STREET MAY HAVE PRIVATE RIGHT OF WAY WITHIN SAID STREET”

A LETTER FROM CITY ATTORNEY ROBERT P. SULLIVAN DATED OCTOBER 7, 1982 WAS ON
FILE WITH THIS OFF/EE EXPRESS/NG THE OPINION OF THE CITY ATTORNEY, THAT THE
TARRED PORTION ROAD HAS BEEN ACCEPTED AS A PUBLIC STREET,
AND THAT THE D/RT PORT/ON OF LONGMEADOW ROAD HAS NOT BEEN SUBUECT TO
ACCEPTANCE. "RSA 231:51 COMES INTO OPERATION AND THE DIRT PORTION OF
LONGMEADOW ROAD IS THUS DISCHARGED FROM PUBLIC SERVITUDE BECAUSE TWENTY
YEARS HAVE PASSED SINCE TS DEDICATION WITHOUT IT BEING OPEN, BUILT OR USED
FOR PUBLIC TRAVEL."

THIS OFFICE HAS NOT FOUND A DEED, OR QUITE TITLE ACTION CONVEYING TITLE TO OF
THE PAPER STREET TO MACDONALD/MCMASTER OR ANY PREDECESSOR IN TITLE AT THIS
TIME. THE PRESUMPTION WOULD BE THAT THE TITLE WOULD REVERT TO THE HIGHWAY'S
ABUTTERS, AND THAT TITLE WOULD EXTEND TO THE CENTERLINE OF THE PAPER STREET.
WHILE THE CITY MAY HAVE ACKNOWLEDGE THE PUBLIC RIGHTS TO LONGMEADOW ROAD
HAVE BEEN EXTINGUISHED, PRIVATE RIGHTS, RECORDED OR UNRECORDED MAY EXIST.

©

ANY /NTERESr /N THE FORMER LONG MEADOW LANE IS INTENDED TO BELONG TO LOTS
—2 RESPECTIVELY. A CROSS EASEMENT IS PROPOSED ALONG SAID LANE
To EENEF/T THE 2 LOTS NOT FRONTING ON FARM LANE FOR ACCESS.

REFERENCE PLANS

1 LOT L/NE REWS/ON 86 FARM LANE & 125 MEADOW ROAD, ASSESSOR'S PARCELS:
& 236-68, PORTSMOUTH, NEW HAMPSHIRE, OWNERS: JEANETTE MacDONALD &
erL/AM A. & CLARIS A LACEY." LAST REVISED JANUARY 17, 2007 AND PREPARED BY
THIS OFFICE. RCRD PLAN #D—34529.

N

"LAND IN PORTSMOUTH, N.H. PAUL C. & ORVILLE BADGER TO SAMUEL A. & LUCILLE E.
MCcMASTER.” DATED NOVEMBER 1951, AND PREPARED BY JOHN W. DURGIN C.E. NOT
RECORDED, AND ON FILE WITH THIS OFFICE. FN: 2107 PN: L—25.

“"PLAN OF LOTS, PORTSMOUTH, N.H. FOR PAUL C. & ORVILLE C. BADGER." FILED MAY 24,
1954 AND PREPARED BY JOHN W. DURGIN CIVIL ENGINEERS. RCRD PLAN #02160.

GRAPHIC SCALE

( N FEET )

1inch - 20 fo

2 _—

—

i

[
REV o] DESGRPTON e

ZONING BOARD OF ADJUSTMENT EXHIBIT
86 FARM LANE
PORTSMOUTH, NEW HAMPSHIRE
TAX MAP 236 LOT 74
PREPARED FOR & LAND OF:
JEANNETTE MACDONALD A/K/A JEANETTE MCMASTER

236-47
KINNALY FAMLY TRUST OF 2012

NeW CASE NG, 03354
6344/2213

DATE: 05/29/2024

DRAWN &Y

JOB NO: 23-2113

SCALE: 1
DWG NAME:
PLAN NO:
SHEET:

= 20’
23-21135UB
23-21135UB

V1_suB

PROIECT NGR

JVA

JAMES VERRA & ASSOCATES, INC
101 SHATTUCK WAY, SUITE 8, NEWINGTON, N.H,, 038017876 603—436-3557
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Il. NEW BUSINESS

15

C. The request of Liam Hoare and Reese C Green (Owners), for property
located at 189 Wibird Street whereas relief is needed to demolish the existing
rear deck and construct an addition and new deck at the rear of the structure
which requires the following: 1) Variance from Section 10.521 to allow an 8.5
foot right yard where 10 feet is required; 2) Variance from Section 10.321 to
allow a nonconforming building or structure to be extended, reconstructed or
enlarged without conforming to the requirements of the Ordinance. Said
property is located on Assessor Map 133 Lot 51 and lies within the General
Residence A (GRA) District. (LU-24-98)

Existing & Proposed Conditions

Existing Proposed Permitted /
Required
Land Use: Single family *Demolish the Primarily
dwelling existing back deck | residential

and construct

addition and new

back deck
Lot area (sq. ft.): 8,524 8,524 7,500 min.
Lot Area per Dwelling 8,524 8,524 7,500 min.
Unit (sq. ft.):
Street Frontage (ft.): 54.5 54.5 100 min.
Lot depth (ft.) 157 157 70 min.
Front Yard (ft.): 4.6 4.6 15 min.
Left Yard (ft.): >10 >10 10 min.
Right Yard (ft.): Existing Home: 5.2 | Existing Home: 5.2 | 10 min.

Proposed Addition:

8.5
Rear Yard (ft.): >20 >20 20 min.
Height (ft.): <35 32.5 35 max.
Building Coverage (%): | 13 20 25 max.
Open Space Coverage | >30 >30 30 min.
(%):
Parking 2 2 2
Estimated Age of 1920 Variance request(s) shown in red.
Structure:

*Relief needed to construct an addition to the already non-conforming primary structure that
would further impact the non-conformity.

Other Permits/Approvals Required

e Building Permit

June 25, 2024 Meeting
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189 Wibird Street

June 25, 2024 Meeting
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Previous Board of Adjustment Actions
No previous history found.

Planning Department Comments

The applicant is requesting relief for demolition of the existing back porch to construct an
addition and new back porch at the rear of the primary structure.

Variance Review Criteria

This application must meet all five of the statutory tests for a variance (see Section 10.233

of the Zoning Ordinance):

Granting the variance would not be contrary to the public interest.

Granting the variance would observe the spirit of the Ordinance.

Granting the variance would do substantial justice.

Granting the variance would not diminish the values of surrounding properties.

The “unnecessary hardship” test:

(a) The property has special conditions that distinguish it from other properties in the area.

AND

(b) Owing to these special conditions, a fair and substantial relationship does not exist
between the general public purposes of the Ordinance provision and the specific
application of that provision to the property; and the proposed use is a reasonable one.
OR
Owing to these special conditions, the property cannot be reasonably used in strict
conformance with the Ordinance, and a variance is therefore necessary to enable a
reasonable use of it.

OO~

10.235 Certain Representations Deemed Conditions

Representations made at public hearings or materials submitted to the Board by an
applicant for a special exception or variance concerning features of proposed buildings,
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232
or 10.233 shall be deemed conditions upon such special exception or variance.

June 25, 2024 Meeting



CoLBY T. GAMESTER

Attorney At Law

144 Washington Street (603)-427-0000
Portsmouth, New Hampshire 03801 colby@gamesterlaw.com

May 29, 2024
SUBMITTED VIA VIEWPOINT
City of Portsmouth
Zoning Board of Adjustment
Attn: Phyllis Eldridge, Chairwoman
1 Junkins Avenue
Portsmouth, NH 03801

Re:  Variance Application of Liam Hoare and Reese C. Green
189 Wibird Street, Portsmouth , NH (Tax Map 133, Lot 51)

Dear Chairwoman Eldridge:

My office represents Liam Hoare and Reese C. Green, the owners of property located at
189 Wibird Street, Portsmouth. Enclosed herewith are the following materials for submission to
the Zoning Board of Adjustment for consideration at the next regularly scheduled meeting:

Landowner Letter of Authorization

Narrative to Variance Application

Existing Conditions Plan

Owners’ Source Deed

1927 Zoning Map and Ordinance (selected portions)
Proposed Site Plan

Design Plans

Mapgeo screenshot of the Property /Neighborhood
Photographs of and around the Property

2 G0l o O b Or W o=

Should there be any questions, comments or concerns regarding the enclosed application
ad materials then please do not hesitate to contact me.

Kindest rds,

v

Colby T-Gamester, Esq.

Enclosures
Cc: file; Clients, Amy Dutton and Scott Boudreau (via email only)



LANDOWNER LETTER OF AUTHORIZATION

We, the Undersigned, Liam Hoare and Reese C. Green, the record owners of real property
located at 189 Wibird Street, Portsmouth, New Hampshire 03801, identified on Portsmouth Tax
Map 133 as Lot 51 (the “Property”), hereby authorize Gamester Law Office, and its attorneys and
representatives, Amy Dutton Home, and its representatives, and Boudreau Land Surveying, PLLC,
and its representative, to file any document with the City of Portsmouth (the “City”), communicate
and correspond with City staff and officials, and submit applications with and appear before the
City’s land use boards all regarding the Property. This Letter of Authorization shall be valid until
expressly revoked in writing.

—
—

pd o ,///'”'17;/ — N
e — S/28/2¢

Liam Hoare Date

(KO sre C*EQ,V/”V\ 5/ / & (/f

Reese C. Green Date




CITY OF PORTSMOUTH
ZONING BOARD OF ADJUSTMENT
NARRATIVE TO APPLICATION

Liam Hoare and Reese C. Green
189 Wibird Street
Portsmouth, NH 03801
Owner and Applicant

Introduction and Relevant Historical Information

Liam Hoare and Reese C. Green (“Owners” or “Applicant”) are the owners of real property
located at 189 Wibird Street, identified on Portsmouth Tax Map 133 as Lot 51 (the “Property”).
The Property is located in the General Residence A (“GRA™) zoning district, is 0.195 acres, or
8,524 square feet, and contains a modest two-story, wood framed New Englander style home, front
porch and rear deck, and no other structures, creating a footprint of approximately 1174 square
feet, or approximately 14.00% building coverage. The Property has 54.50 feet of frontage solely
on Wibird Street. There is an existing curb cut for the Property, but no driveway.

The Property contains three (3) preexisting nonconformities: 1) frontage of 54.50 feet
where 100 feet is required, 2) a 4 foot, 6 inch front setback where 15 feet is required, and 3) a 5
foot, 2 inch side setback where 10 feet is required.

These existing conditions can be seen on a plan entitled “Existing Conditions Plan, Land
of Liam Hoare & Reese C. Green, Tax Map 133 Lot 51, 189 Wibird Street, Portsmouth, NH”
drawn by Boudreau Land Surveying PLLC, dated December 4, 2023, which is enclosed herewith
as Exhibit A.

The Property was created by the recording of a plan entitled “Plan of Lots of Land on
Wibird Street, belonging to John F. Shillaber, Portsmouth, N.H.” Nov. 1, 1890, prepared by A. C.
Hoyt, Surveyor, which is recorded with the Rockingham County Registry of Deeds as Plan #00276.
The house was constructed in 1920 as noted in the City’s Property file. The Property maintains
its original perimeter boundaries which is evidenced by the description of the Property in the
source deed, enclosed herewith as Exhibit B, which states (emphasis added):

Westerly by Wibird Street, 54 feet, 6 inches

Northerly by Lots No. 9 and No. 7 on said plan, 157 feet, more or less;
Easterly by land now or formerly of Gershowitz, et. al., 54 feet, 6 inches; and
Southerly by Lot No. 11 on said plan, 157 feet, more or less.

The creation of the Property and the construction of the house predates the existence of any
zoning regulation in the City. The City first enacted zoning regulation in 1927, and at that time
the Property, and the entirety of Wibird Street, was zoned as “Single Residence.” The Single
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Residence district called for a side set back of 8 feet. Enclosed herewith as Exhibit C is a portion
of the 1927 Zoning Map, as well as the pertinent pages of the 1927 Zoning Ordinance showing the
Property being located in the Single Residence district, as well as the dimensional standards for
the Single Residence district, respectively. The Property, and surrounding area, was later rezoned
as GRA. At the time of its construction, the Property was not nonconforming with respect to its
side setback because there was no zoning regulation. The Property became nonconforming due to
the overlay of zoning regulation in 1927, subsequent zoning regulations, and under the current
Zoning Ordinance.

The Owners had been searching for a single-family residence in Portsmouth for quite some
time, and finally lucked out with their purchase of the Property in June 0f 2023. The Owners knew
that eventually they wanted to renovate the house but did not have to move in right after their
purchase and decided to rent the Property. Since then, the Owners welcomed their first child, and
their tenant is vacating and relocating soon. The Owners now desire to move forward with a
renovation to the existing house which includes a new addition to the rear.

Enclosed herewith as Exhibit D is a plan entitled “Site Plan, Land of Liam Hoare & Reese
C. Green. Tax Map 133 Lot 51, 189 Wibird Street, Portsmouth, NH” drawn by Boudreau Land
Surveying PLLC, dated May 16, 2024 (the “Site Plan”). Also enclosed herewith as Exhibit E is
the overview architectural plans drawn by Amy Dutton Home (the “Design Plan™). The Site Plan
and the Design Plan show the proposed conditions of the Property.

The plan is to maintain and renovate the existing house and front porch, remove the existing
rear deck, and in place of the rear deck construct a 588 square foot, two-story addition, and a 243
square foot rear deck, as well as a small side porch on the northerly side of the house which will
service the new driveway.

The rear addition is stepped-in and stepped-down from the house, and the rear deck is
stepped-in and stepped-down from the addition, creating a trailing effect of the expansion of the
structure. Architecturally speaking, the design of the addition is consistent with the style of the
existing home by paying homage to the New Englander style. The trailing effect is also consistent
with the shape of the Property which is much longer than it is wide, and it does not cut or block
off the Property or site lines like other types of additions which are L-shaped.

The addition utilizes the existing grade of the Property which generally slopes down from
west (front) to east (back), as such, the ground floor, or basement, of the addition will serve as a
two-car garage. The first floor will serve as new living area and a kitchen, and the second floor of
the addition will serve as a master bedroom, bathroom and closet and a new bedroom/office space.

The utilization of the existing grade of the Property allows the Owner to have a longer

driveway setting the parking farther from the street, creating more off-street parking, and, as just
noted, parking in the garage. This is more favorable instead of either proposing an even larger
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addition or a separate structure for a garage, which minimizes the overall proposed building
coverage.

Another result and benefit of the proposed addition and improvements is the Owner’s
ability to address and mitigate stormwater and drainage concerns that affect the Property and the
immediately surrounding abutters as the backyard of the Property is a low point in the
neighborhood. The Owners are currently working with a site contractor to determine if a drywell
and drainage system would suffice and are even entertaining a private stormwater drain that could
connect to existing infrastructure on Union Street. The second option would require working with
an abutter to the rear for an easement and the approval of the Department of Public Works.

At its widest point, the addition encroaches into the side setback by only 1.5 feet but stays
well within the current 5 foot, 2 inch existing condition created by the bump-out bay window. Had
there been zoning regulation when the house was constructed, even under the Single Residence
district which called for an 8 foot side setback, it is entirely possible that the house could have
been constructed within the now existing building envelope which is influenced by the GRA
dimensional requirements; and, as such, the proposed design could also have been placed within
the building envelope negating the need for any variance relief.

The Property is by no means alone in these existing or proposed conditions. The majority
of properties abutting the Property and around Wibird Street experience some form of setback
nonconformity due to original construction or variance relief received over the years. Enclosed
herewith as Exhibit F is a general overview of the immediately surrounding neighborhood
highlighting existing properties that appear to contain noncomforming setbacks; of the 43
properties examined within the highlighted perimeter 36 of the properties appear to have
nonconfmring setbacks of various types.!

Finally, enclosed herewith as Exhibit G-1 — G9, are several pictures of the house and
property, as well as views heading from the house up Wibird Street and down Wibird Street toward
the house.

In summary, the Owner would like to retain and renovate the existing front porch and
house, construct a 588 square foot, two-story addition off the rear of the house, a new rear deck, a
small side porch, and a new driveway.

! The Mapgeo Interactive Tax Map is known to be for reference only, and for these purposes it is being used to show
that, in general, it can be gleaned that many of the surrounding properties appear to have nonconforming setbacks;
still, it is further acknowledged that this not a survey and therefore not exact.
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Zoning Relief Requested

The Owners seek the following variance from the Zoning Ordinance:
1. A variance from Article 10.521-Table of Dimensional Standards in the GRA Zoning
District to allow a side yard setback of 8 feet, 6 inches for the rear addition, where a 5 foot,

2 inch side yard setback currently exists, and where 10 feet is required.

Variance Criteria

A. Granting the variances will not be contrary to the public interest and will observe the
spirit of the Ordinance.

“There are two methods of ascertaining whether granting a variance would violate an
ordinance’s basic zoning objectives: 1) examining whether granting the variance would alter the
essential character of the neighborhood or, in the alternative, 2) examining whether granting the
variance would threaten the public health, safety, or welfare.” Harborside Assoc. v. Parade
Residence Hotel, 162 N.H. 508, 514 (2011). '

The zoning relief requested herein will not alter the essential character of the neighborhood,
nor will it create any negative impact to the public health, safety, or welfare.

First and foremost, the original house is not being demolished, rather the front porch and
house are being renovated and revitalized leaving the literal streetscape of the Property in the same
condition as it has been for decades. Moreover, the construction of an actual driveway will provide
for better interaction with the streetscape and remove vehicles from on-street parking.

The construction of the addition, generally and regardless of location on the Property, is a
common practice for single family residences, especially to residences constructed as far back as
1920. The streetscape will not be affected by the addition since the majority of work will be
occurring in the rear of the house toward the rear of the Property.

As seen in Exhibit G1-GS5 the addition will only visible from certain angles from passing-
by vehicular and pedestrian traffic, and it will not be visible while looking at the Property head-
on.

Finally, the purpose of setbacks and similar standards is to create uniform lots, when
possible, create uniform building envelopes, and to prevent overcrowding on lots that could affect
surrounding properties by disturbing abutters’ light, air and space. The existence of the addition,
though it increases the size of the house, still speaks to and preserves the interests that the Zoning
Ordinance seeks to protect, and as described in more detail below, will not disturb the light, air
and space for abutters.
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B. Substantial justice will be done by granting the variance relief.

Any loss to the individual that is not outweighed by a gain to the general public is an
injustice. New Hampshire Olffice of State Planning, The Board of Adjustment in New Hampshire,
A Handbook for Local Officials (1997); Malachy Glen Assoc. Inc v. Town of Chichester, 155 N.H.
102 (2007).

In this instance, the loss to the Applicant is clear if the variance relief sought is denied.
The Applicant would be forced to either change its design plan and lose out on valuable living area
which maximizes space and efficiency or entertain other types of additions which would be
inconsistent with the current style of the house and would segregate the Property, which would
also disrupt the essential character of the neighborhood.

C. The values of surrounding properties will not be diminished by granting the variance
relief.

Granting the requested relief will not diminish the value of surrounding properties. As
previously stated, many properties in the surrounding area benefit from structures (primary
residences and/or accessory structures) being located in the side and other setbacks. The addition
provides the least amount of potential impact for the abutter to the left as that house is built almost
on the shared property line and placement of the driveway will serve as a natural buffer to that
property. Similarly, the abutter to the right uses its property directly abutting the Property as its
driveway which also contains a nonconforming accessory structure, a garage, that is within the
side setback. The abutter to the right’s use of'its left side setback creates a buffer in relation to the
addition and abutter’s primary residence. The addition will also only be seen from the angles and
perspectives when approaching the house from the left or the right. The addition will otherwise
be 60+ feet from other properties’ lines to the rear. Finally, the Owners plan to also incorporate
stormwater mitigation into their project will serve as a benefit to surrounding properties.

D. Literal enforcement of the provisions of the Ordinance would result in an unnecessary
hardship.

1. There are special conditions that distinguish the Property from surrounding
properties.

The Property has special conditions that distinguish it from surrounding properties. The
Property is situated at the bottom of a hill on Wibird Street and is also graded from west to east
creating a low point for the neighborhood in its backyard. Second, had zoning regulations been
in place at the time of the construction of the house then the original builder would have had to
pay attention to a building envelope. It is likely that the house would have either been constructed
in a different location (entirely within the building envelope) or the design of the house may have
been altered. The existing features of the house already create a 5 foot, 2 inch side setback. Finally,
the style of the existing house drives the architect to create an addition that is architecturally
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consistent with the original, dominant structure; any other design would either not be practical or
would segregate the Property and potentially alter the essential character of the neighborhood.

2. There is no fair and substantial relationship between the general purposes of the
ordinance and their specific application to the Property.

The Property was created by the recording of a plan of land from 1890 when no zoning
regulation or subdivision regulations were in effect. The Property has maintained its original
structure since its creation. The house was constructed prior to the City’s first enactment of any
zoning regulation and, therefore, certainly predates any of the current dimensional requirements
of the GRA District.

As previously stated, the purpose of setbacks, among other dimensional standards, is to
create uniform lots, when possible, create uniform building envelopes, and to prevent
overcrowding on lots that could affect surrounding properties. In this instance, construction of
anything to, on or near the right side of the house would run afoul of the Zoning Ordinance,
however, the addition will be less nonconforming than the existing conditions of the house and
Property and, therefore, is consistent with the objectives and spirit of the Zoning Ordinance by not
further frustrating the interests of direct abutters which the Zoning Ordinance seeks to protect.
Strictly applying the current zoning standards to the Property that pre-date the adoption of any,
including current, zoning standards is impractical in relation to the requested relief.

3. The Proposed Use is Reasonable.

The Property is used as a single-family residence and this use will remain the same. The
Applicant is requesting relief in order to add on to the house with a design that is consistent with
the current style of the house.

Proposed Stipulations

None at this time.

In conclusion, the Applicant has demonstrated that its application meets the five (5) criteria
for each of the variances ought and respectfully requests that the Board approves this application.

Respectfully submitted,
Liam Hoare & Reese C. Green

Dated: May 29, 2024

144 Washington Street
Portsmouth, NH 03801
603-427-0000, colby(@gamesterlaw.com
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EXHIBIT A

ABUTTERS

TAX MAP 148 LOT 1

BRIAN M. & ALLISON M. CLAYPOOL
194 WIBIRD STREET

PORTSMOUTH, NH 03801

R.C.R.D. BOOK 6424 PAGE 1552

TAX MAP 148 LOT 1-1

STEWART WHITNEY & HAIYAN CHAO WHITNEY
180 WIBIRD STREET

PORTSMOUTH, NH 03801

R.C.R.D. BOOK 5632 PAGE 2171
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1. REFERENCE:  TAX MAP 133 LOT 51

R.C.R.D. BOOK 6491 PAGE 2536
2. TOTAL PARCEL AREA: 8,524 SQ. FT. OR 0.195 AC.
3. OWNER OF RECORD: LIAM HOARE & REESE C. GREEN
351 HIGH STREET

SUITE 101
NEWBURYPORT, MA 01950

4. ZONE: GRA DISTRICT
DIMENSIONAL REQUIREMENTS:

MINIMUM LOT AREA
MINIMUM FRONTAGE
MINIMUM FRONT SETBACK
MINIMUM SIDE SETBACK
MINIMUM REAR SETBACK

7,500 sq. ft.
100 ft.

15 ft.

10 ft.

20 ft.

5. HORIZONTAL DATUM IS NHSPC (NAD '83) BASED ON GPS OBSERVATIONS.

6. VERTICAL DATUM SHOWN IS NAVD '8§ BASED ON GPS OBSERVATIONS.

7. THE INTENT OF THIS PLAN IS TO THE EXISTING CONDITIONS OF THE SURVEYED
PREMISES IN RELATION TO THE LEGAL BOUNDARIES OF RECORD.

PLAN REFERENCES:

1. PLAN TITLED "PLAN OF LOTS OF LAND ON WIBIRD STREET BELONGING TO JOHN F.

SHILLABER, PORTSMOUTH, NH" R.C.R.D. PLAN #00276.

2. PLAN TITLED "CONDOMINIUM SITE PLAN FOR THE H. DONALD JR. & MARIE C.

KENNEDY CONDOMINIUM" DATED 8/10/87, PREPARED BY DA
R.C.R.D. PLAN D-17285.

VID W. SIDMORE, LLS 447,

3. PLAN TITLED "BOUNDARY SURVEY FOR TRUSTEE OF THE JANE A. SHANNON REV.
TRUST, TAX MAP 148 LOT 1, PORTSMOUTH, NH" DATED 2/9/15, PREPARED BY ROSS

ENGINEERING, R.C.R.D. PLAN D-38691.
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EXISTING CONDITIONS PLAN
LAND OF

LIAM HOARE & REESE C. GREEN
(TAX MAP 133 LOT 51)
189 WIBIRD STREET
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DRAWN BY: SDB

DATE: DECEMBER 4, 2023

CHECKED BY: ARB

DRAWING NAME: 23029A
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E # 23018836 06/30/2023 08:07:17 AM
Book 6491 Page 2536 Page 1 of 2
Register of Deeds, Rockingham County

Gty

LCHIP ROA653151 25.00
TRANSFER TAX RO123669 13,500.00
RECORDING 14.00
SURCHARGE 2.00

TAX STAMP: $13,500.00 WARRANTY DEED

KNOW ALL BY THESE PRESENTS, that I, Karen Melissa Zukowski, Successor
Trustee of The William M. Niland and Helena I. Niland Revocable Living Trust, dated
January 14, 2010, of 90 TJ Gamester Avenue, Portsmouth, New Hampshire, (the
“Grantor”), for consideration paid and in full consideration, grant to Liam Hoare and
Reese C. Green, husband and wife, as joint tenants with rights of survivorship, of 351
High Street, Suite 101, Newburyport, Massachusetts (the “Grantee”), with WARRANTY
COVENANTS:

A certain lot or parcel of land with the buildings thereon, situate in Portsmouth, County of
Rockingham, and State of New Hampshire, being Lot No. 10 on a plan entitled “Plan of
Lots of Land on Wibird Street, belonging to John F. Shillaber, Portsmouth, N.H.” dated
Nov. 1, 1890, prepared by A. C. Hoyt, Surveyor, and recorded with the Rockingham
County Registry of Deeds as Plan #00276, bounded and described as follows, viz:

Westerly by Wibird Street, 54 feet, 6 inches;

Northerly by Lots No. 9 and No. 7 on said plan, 157 feet, more or less;
Easterly by land now or formerly of Gershowitz, et. al., 54 feet 6 inches; and
Southerly by Lot No. 11 on said plan, 157 feet, more or less.

Meaning and intending to describe the same premises conveyed by William M. Niland, to
William M. Niland, Trustee of The William M. Niland and Helena 1. Niland Revocable
Living Trust, by deed dated September 29, 2011 and recorded on October 13, 2011, with
the Rockingham County Registry of Deeds at Book 5252, Page 1005.

This is not homestead property.

END OF TEXT

SIGNATURE PAGE FOLLOWS
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Y
WITNESS the execution hereof, under seal, this lg‘ day of June 2023.

" Karen Y\/Iehssa Zukowskx,géuccess r Trustee

\

|

STATE OF NEW HAMPSHIRE

Rockingham, ss. June 27,2023

Before me, the undersigned notary public, personally appeared Karen Melissa
Zukowski, as Successor Trustee of The William M. Niland and Helena I. Niland Revocable
Living Trust, proved to me through satisfactory evidence of identification, which was a
driver’s license, to be the person whose name is signed on the preceding document, and
acknowledged to me that she signed and sealed it voluntarily and for its stated purpose as
Successor Trustee of The William M. Niland and Helena I. Niland Revocable Living Trust
and who swore or affirmed that the contents contained therein are true and accurate.

G e Moo

Notary Public
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Arthur G. Comey, City Planner
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(7)  Accessory use customarily incident to any of the
above uses. o
(b) Rear Yards: There shall he behind every building
a rear yard having a minimum depth- of one-fifth of the
depth of the lot or twenty-four feet, whichever is the less.

(c) Side Yards: There shall be on each side of every -

building or pair of semi-detached buildings a side yard hav-
ing a nmiinimum width of seven feet, provided that the width
of one side yard may be reduced one foot or two feet if the
width of'the other side yard is correspondingly increased,
and provided further that on no lot held under separate and
distinet ownership from adjacent lots and of record at the
time it is, placed in a general residence district shall the
buildable width be reduced by this requirement to less than
twenty-four feet, i '

(d) Gourts: No court shall be less in ‘any dimension
than as prescribed in apartment house districts. No win-
dow in a dwelling shall open upon an outer court with a
horizontal depth exceeding its width or upon an inner court
with a vertical depth exceeding its width.

(e) Front Yards: There shall be in front of every build-
ing a front yard having a minimum depth of fifteen feet,

provided that no front yard need be deeper than the aver-.

age of the depths of front yards on the lots next thereto on
either side, a vacant lot or a lot occupied by a building with
a front yard more than fifteen feet deep being considered as
though occupied by a building with a front yard fifteen feet
deep; and provided further than on a lot held under separ-
ate and distinct ownership from adjacent lots and of record
and less than one hundred feet deep at the time it is placed
in a general residence district the depth of no front yard
need exceed fifteen per cent of the depth of the lot.

(f) Corner Clearance: Between the lines of intersect-
ing streets and a line joining points on such lines fifteen
feet distant from their point of intersection, or, in the case
of a rounded corner, the point of intersection of their tang-
ents, no building or structure may be erected and no vege-
tation other than shade trees may be maintained above a
height three feet above the plane through their curb grades.

14
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(g) Building Area: No dwelling shall occupy more than
forty per cent of its lot and no building other than a dwell-
ing shall occupy more than sixty per cent of its lot. (For ac-
cessory buildings see Sec. 9, par. g.)

(h)  Area of Lot per Family: No dwelling shall be erect-
ed or altered to accommodate or make provision for more
than one family for each two thousand five hundred square
feet of the area of the lot, and no dwelling shall be erected
on any lot containing less than four thousand square feet,
provided thal a single-family dwelling may be erected on
any lot of record at the time this ordinance is adopted and

‘a two-family dwelling may be erected on any lot of record

and containing not less than- four thousand five hundred
square feel at the time this ordinance is adopted.

(i) Height: No building shall exceed two and one-half
stories or thirty-five feet in height unless it sets back from
each street and lot line ten feet in addition to the above re-
quirements plus one foot for each foot of excess height. No
building shall exceed four stories or fifty-five feet in height.

. No dwelling for more than one family shall exceed two

and one-half stories or thirty-five feet in height, provided
that nothing herein shall prevent any dwelling existing at
the time of the adoption of this ordinance being altered to
accommodate not more than two families. - The term “half
story” in this ordinance shall mean a story in a sloping roof,
the area of which at a height four feel above the floor does
not exceed two-thirds of the floor area of the story im-
mediately below it, and which does not contain an indepen-
dent apartment.

~SINGLE RESIDENGE DISTRICTS |

- SECTION 7. 1In a single residence district—

(a) Use: No building or premises shall he erected, al-
tered or used except for one or more of the following uses:

(1) Single-family detached dwelling;
(%) Church;

(3) Club, except clubs the chiefl activity of which is a
service customarily carried on as a business and
clubs with more than five sleeping rooms;

15




(4) Educational use; 2

(6) Iarm, including the sale of products grown on the
‘premises only, but excluding any use injurious,
or offensive to the neighborhood;

(6) Municipal recreational use;

(7) Accessory use customarily'incident to any of the
above uses.

(b) Rear Yards: There shall be behind every building a
rear yard having a minimum depth of one-quarter of the
depth of the lot or thirty feet, whichever is the less.

lots and of record at the time it is placed in a single resi-
dence district shall the buildable width be reduced by this
requirement to less than twenty-four feet.

(d) . Courts shall conform to the regulations prescribed
in general residence districts.

(e) Froht Yards: There shall be in front of every build-
ing a front yard having a minimum depth of twenly feet,
provided that no {ront yard need be deeper than the aver-
age of the depths of front yards on the lots next thereto on
either side, a vacant lot or a lot occupied by a building with
a front yard more than twenty feet deep being considered as
though occupied by a building with a front yard twenty feel
deep; and provided further that on a lot held under separ-
ate and distinct ownership from adjacent lots and of rec-
ord and less than one hundred feet deep at the time it is
placed in a single residence district the depth of no front
vard need exceed twenty per cent of the depth of the lot.

(f) GCorner Clearance: Between the lines of intersecting
streets and a line joining points on such lines twenty feet
distant from their point of intersection or, in the case of a
rounded corner, the point of intersection of their tangents.
no building or structure may be erected and no vegetation

16

Side Yards: There shall be on each side of every/
& side yard haying & minimum width of eight feet,
d that the width of one side yard may be reduced one -
feet if the width of the other side yard is cor- 7
gly inereased, and provided further that on no lot
held under separate and distinct ownership from adjacent

other than shade trees may be maintained above a height
three feel above the plane through their curb grades.

(g) Building Area: No dwelling shall occupy more than
thirty-five per cent of ils lot and no building other than a
dwelling shall occupy more than fifty per cent of its lot.
(For accessory buildings, see Sec. 9, par. g.)

(h) Area of Lot per Family: No dwelling shall be erect-
ed on a lot containing less than four thousand five hundred
square feet unless such lot is of record at the time il is
placed in a single residence district.

(i) Height: No building shall exceed two and one-half
stories or thirty-five feet in height unless it sets back from
each street and lot line ten feet in addition to the above re-
quirements plus one foot for each foot of excess height. No
building shall exceed four stories or [fty-five feet in height.

NON-CONFORMING USES

SECTION 8. (a) Any lawful building or use of a
building or premises or part thereof existing at the time of
the adoption of this ordinance or any amendment thereto
may be conlinued, although such building or use does not
conform to the above provisions hereof, Such use may be
changed or if in a part of a building or premises designed
or intended for such use may be extended throughout such
building or premises, provided in each case no structural
alterations are hereinafter made therein, except those re-
quired by law, ordinance or regulation, and provided thal
the Board of Adjustment shall rule that such changed or ex-
tended use is not substantially more detrimental or injuri-
ous to the neighborhood.

(b) A building of non-conforming use may be enlarged
or altered or additional buildings may be erected on the
same or an adjacent parcel of land in the same single or
joint ownership of record at the time it is placed in a dis-
trict for an extension of such use, provided the aggregate
volume of such additions does not exceed twenty per cent
of the volume of the existing building, provided the aggre-
gate cost of such additions and alterations does not exceed
fifty per cent of the fair value of the building, and provided
the Board of Adjustment shall rule that such addition or al-

17
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DEMOLITION NOTES

GENERAL NOTES
1. PROVIDE SELECTIVE DEMOLITION TO REMOVE EX. FLOOR, WALLS,
CEILING, WINDOWS AND ROOF SYSTEMS IDENTIFIED. CONFIRM EXACT
LOCATION W/ DESIGNER AND CIVIL ENGINEER PRIOR TO SELECTIVE
DEMOLITION COMMENCEMENT. CONSULT WITH DESIGN
PROFESSIONAL FOR ALL REQUIRED TEMPORARY SHORING AND
SUPPORTS.

N

. CUT EXISTING FOUNDATION TO LOCATION IDENTIFIED AND PREPARE
FOR NEW FOUNDATION WALL.

w

EXISTING FOUNDATION WALL TO BE CUT AND REMAIN IN PLACE.
REMOVE SILL PLATES OR OTHER LUMBER AND CUT BACK ANCHOR
BOLTS TO TOP OF WALL. FILL YOID WITH SAND AND/ OR SOILS
CONSISTENT WITH SURROUNDING MATERIALS.
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EXHIBIT F
City of Portsmouth, NH May 29, 2024

roperty Information
roperty ID 0133-0051-0000
189 WIBIRD ST
HOARE LIAM

MAP FOR REFERENCE ONLY
NOT A LEGAL DOCUMENT

City of Portsmouth, NH makes no claims and no
| warranties, expressed or implied, concerning the
validity or accuracy of the GIS data presented on this
map.

Geometry updated 08/24/2023
- Data updated 3/9/2022

& rint map scale is approximate. Critical
layout or measurement activities should not
e done using this resource.
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Exhibit G-1

Front of Property




Exhibit G-2

Front of Property
North West Side




Exhibit G-3
Front of Property
ue East — Down the Left Side
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Exhibit G-4

Front of Property
South West Side




Exhibit G-5
Front of Property
Due East — Down the Right Side
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Exhibit G-6

Back of Property
South East Side




Exhibit G-7

Back of Property
North East Side




Exhibit G-8
Due South
Up Wibird Street
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Exhibit G-9
Due North
Down Wibird Street
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Il. NEW BUSINESS

D. The request of Argeris Karabelas and Eloise Karabelas (Owners), for
property located at 461 Court Street whereas relief is needed to demolish the
rear 1-story portion of the existing structure and construct a 2-story addition
which requires the following: 1) Variance from Section 10.5A41.10A to allow a
1 foot side yard where a minimum of 5 feet is required; 2) Variance from
Section 10.321 to allow a nonconforming structure or building to be extended,
reconstructed or enlarged without conforming to the requirements of the
Ordinance. Said property is located on Assessor Map 105 Lot 7 and lies within
the Character District 4-L1 (CD4-L1) and Historic District. (LU-24-87)

Existing & Proposed Conditions

Existing Proposed Permitted / Required
Land Use: Single- *Construct Mixed-Use
family addition at the
rear of the
structure

Lot area (sq. ft.): 3,443 3,443 3,000 min.
Lot Area per Dwelling 3,443 3,443 3,000 min.
Unit (sq. ft.):
Building Footprint (sq. ft.): 1,464 2,046 2,500 max
Front Yard (ft.): 0 0 15 max.
Left Yard (ft.): >24 24 5 min.

20 max
Right Yard (ft.): 2 1 5 min.

20 max
Rear Yard (ft.): 30 5 5 min.
Height (ft.): <35 <35 36 max.
Building Coverage (%): 43 59 60 max.
Open Space Coverage (%): | >25 >25 25 min.
Parking 2 2 2
Estimated Age of Structure: | 1820 Variance request(s) shown in red.

*Relief needed to construct an addition to the already non-conforming primary structure that
would further impact the non-conformity.

Other Permits/Approvals Required

e Building Permit
e Historic District Commission Approval

June 25, 2024 Meeting
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461 Court Street

June 25, 2024 Meeting
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Previous Board of Adjustment Actions
No previous history found.

Planning Department Comments

The applicant is requesting to demolish a portion of the existing structure and construct an
addition to the rear of the primary house. The applicant has not determined if mechanical
units will be needed and has been advised that should any mechanical units need relief,
they will be required to come back to the BOA when those details are available.

Variance Review Criteria

This application must meet all five of the statutory tests for a variance (see Section 10.233

of the Zoning Ordinance):

Granting the variance would not be contrary to the public interest.

Granting the variance would observe the spirit of the Ordinance.

Granting the variance would do substantial justice.

Granting the variance would not diminish the values of surrounding properties.

The “unnecessary hardship” test:

(a) The property has special conditions that distinguish it from other properties in the area.

AND

(b) Owing to these special conditions, a fair and substantial relationship does not exist
between the general public purposes of the Ordinance provision and the specific
application of that provision to the property; and the proposed use is a reasonable one.
OR
Owing to these special conditions, the property cannot be reasonably used in strict
conformance with the Ordinance, and a variance is therefore necessary to enable a
reasonable use of it.

OO~

10.235 Certain Representations Deemed Conditions

Representations made at public hearings or materials submitted to the Board by an
applicant for a special exception or variance concerning features of proposed buildings,
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232
or 10.233 shall be deemed conditions upon such special exception or variance.

June 25, 2024 Meeting



461 Court Street
Map 105 Lot 7

2-Story Addition at Rear of Residence with Porch

To permit the following:

1.
2.

Right Side Setback of 1' where 5' is required.
Expansion of a non-conforming structure

The undersigned agrees that the following circumstances exist.........

1.

An Existing 1-Story 10' x 13", with a Right Side Setback of 2' will be removed. The
Kitchen access in the new Addition will be through the existing opening in the Brick Walll.

The Proposed 21' x 30" Addition will be setback at least 12" from the Existing Residence
on the Right Side. This will have a +/- 3' setback for 18' of the Addition. The Property
Line jogs at the Rear and the last 3' of the Addition will have a setback of +/-12".

The Abutting Lot (12' wide) on the Right Side is a Common Passageway for all Abutting
Properties. Research has shown that this Lot is not part of any of the Abutters Land.

Criteria for the Variance:

1.

The Variances are not contrary to the public interest in that many properties in this
neighborhood are non-conforming to Yard Setbacks. A small portion of the Addition

is seen from Court St & the view from the corner of Marcy & State St shows the 2-Story
Addition will be below the existing & surrounding 2, 3 & 4 Story Roof Lines.

The Variances are consistent with the spirit of the ordinance in that the non conforming
Right Side Yard will be buffered by the 12' wide Common Passageway and the
Addition is otherwise conforming.

Substantial justice will be done, as the Variances will allow needed expansion of the
Living Space for accessibility, without impacting the Property to the Right. The benefit
to the Owners out ways any impact to the Right Side Abutter.

These Variances will not diminish the value of surrounding properties.

The special condition of this property is the Existing Residence is just 2' from the Right.
Side Property Line. The proposed location of the Addition allows for minimal
renovations to the Existing Brick Residence and maximizes Open Space between the
Addition & the Left Property Line.

5/29/24, Anne Whitney Architect For:Jerry & Eloise Karabelas
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Il. NEW BUSINESS

E. The request of Tyler and Susan Moore (Owners), for property located at 26
Harding Road whereas relief is needed to construct a shed at the rear of the
property which requires the following: 1) Variance from Section 10.521 to allow
29% building coverage where 20% is the maximum permitted. Said property is
located on Assessor Map 247 Lot 16 and lies within the Single Residence B
(SRB) District. (LU-24-96)

Existing & Proposed Conditions

Existing Proposed Permitted /
Required

Land Use: Single *Construct a Primarily

family shed in the rear | residential

dwelling of the property
Lot area (sq. ft.): 10,018 10,018 15,000 min.
Left Yard (ft.): 10 5 5 (Per 10.573) min.
Rear Yard (ft.): 57 5 5 (Per 10.573) min.
Building Coverage (%): 28 29 20 min.
Structure Height (ft.) N/A 8
Estimated Age of Structure: | 1968 Variance request(s) shown in red.

Other Permits/Approvals Required
¢ Building Permit

June 25, 2024 Meeting
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Aerial Map i

LN B 26 Harding Road %

finch = 101.3 feet

June 25, 2024 Meeting
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Previous Board of Adjustment Actions
No previous history found.

Planning Department Comments

The applicant is requesting relief to construct an 8’ by 12’ shed in the rear left corner of the
property. Relief is required for building coverage, all yard set backs are conforming.

Variance Review Criteria

This application must meet all five of the statutory tests for a variance (see Section 10.233

of the Zoning Ordinance):

Granting the variance would not be contrary to the public interest.

Granting the variance would observe the spirit of the Ordinance.

Granting the variance would do substantial justice.

Granting the variance would not diminish the values of surrounding properties.

The “unnecessary hardship” test:

(a) The property has special conditions that distinguish it from other properties in the area.

AND

(b) Owing to these special conditions, a fair and substantial relationship does not exist
between the general public purposes of the Ordinance provision and the specific
application of that provision to the property; and the proposed use is a reasonable one.
OR
Owing to these special conditions, the property cannot be reasonably used in strict
conformance with the Ordinance, and a variance is therefore necessary to enable a
reasonable use of it.

OO~

10.235 Certain Representations Deemed Conditions

Representations made at public hearings or materials submitted to the Board by an
applicant for a special exception or variance concerning features of proposed buildings,
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232
or 10.233 shall be deemed conditions upon such special exception or variance.

June 25, 2024 Meeting



Tyler and Susan Moore
26 Harding Rd
Portsmouth, NH 03801
603-969-8712

May 17, 2024
Subject: Variance for a shed at 26 Harding Rd
Dear Zoning Board Members,

We are hoping to get a variance to place a small shed on our property at 26 Harding Rd. We
need to apply for a variance because our current building coverage with the proposed shed is at
29% and the maximum building coverage for our district is 20%. Currently we have only our
home on the property, but our home has a front porch, back deck and small screened in porch.

The shed will be white to match our home color and the dimensions will be 8" X 12 The height of
the shed will be 8’. There will be a door and a small window located above the door. The shed
will sit on cinder blocks with crushed stone beneath the entire shed. We plan to place it in the
back left corner of our yard. We have included a photo of the proposed location. We don’t have
any neighbors behind our home as it is many acres of woods. We plan to place it 5 ft from our
neighbors property and 5 ft from the woods. Many of the lots located in the Elwyn Park
neighborhood are a similar size to ours or smaller and they have small sheds on their properties
as well.

We really need a shed as our garage is completely full. We are a very active family of five.
Currently our garage has all our bikes, surfboards, paddle boards, skateboards/scooters, an
electric bike, sports gear, a generator, snow blower, and lawnmower amongst many other lawn
care/gardening items.

We would like to place the generator, snow blower, lawnmower, and all the other yard care items
in the shed so we can have more room in the garage to move around and work on our

bikes/equipment.

Thank you for your consideration.

Tyler and Susan Moore



Responding to Criteria from section 10.223 of the Zoning Ordinance):

1. 10.233.20 In order to authorize a variance, the Board must find
that the variance meets all of the following criteria:

2. 10.233.21 The variance will not be contrary to the public interest;

The shed is white and matches the style of our ranch home, as well as
our neighbors homes (matches neighborhood aesthetics).

3. 10.233.22 The spirit of the Ordinance will be observed;

Granting a variance on this property to add a small storage shed will
not impact the ordinance

4. 10.233.23 Substantial justice will be done;

The shed will allow us to store all our outdoor equipment keeping
the appearance of our yard well kept, clear of clutter, and clean.

5. 10.233.24 The values of surrounding properties will not be
diminished; and

There are neighbors on one side of the shed, and it will look nicer as it
will hide the wood pile and other lawn care items currently stored in
this location.

6. 10.233.25 Literal enforcement of the provisions of the Ordinance
would result in an unnecessary hardship.

This shed is a necessity as we need more storage for our generator
and outdoor lawn equipment including the lawn mower and snow blower.


https://linkprotect.cudasvc.com/url?a=https%3a%2f%2ffiles.cityofportsmouth.com%2ffiles%2fplanning%2fzoning%2fZoningOrd-210111.pdf&c=E,1,luAdGGqqJHVZzIaTimX15B7OPMX1zDgWd3ozVOlA1pasH2NAIFGUPv5RdXAgxuPArL6QWcXcYwZucmTTPpyCLmd3eD1HMUFH70rGi7u7Zg,,&typo=1

This is the spot we would like to place our shed.
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