
 
REGULAR MEETING 

BOARD OF ADJUSTMENT 
EILEEN DONDERO FOLEY COUNCIL CHAMBERS 

MUNICIPAL COMPLEX, 1 JUNKINS AVENUE 
PORTSMOUTH, NEW HAMPSHIRE 

 
Members of the public also have the option to join the meeting over Zoom  

(See below for more details)* 
 
 

7:00 P.M.                                                        February 21, 2024 
                                                                 

AGENDA 
 

I. APPROVAL OF MINUTES  
 

A. Approval of the January 23, 2024 minutes. 
 

II.  OLD BUSINESS 
 

A. REQUEST TO WITHDRAW The request of Giri Portsmouth 505 Inc. (Owner), for 
property located at 505 US Route 1 Bypass whereas relief is needed to demolish the 
existing structure and construct a new hotel with a drive thru restaurant which requires 
the following: 1) Special Exception from 10.440 Use #10.40 hotel where it is permitted 
by Special Exception; 2) Variance from Section 10.1113.20 to allow parking spaces 
between the principal building and a street; 3) Variance from Section 10.1113.41 for 
parking located 1 foot from the lot line where 40 feet is required; 4) Variance from 
Section 10.575 to allow dumpsters to be located 1 foot from the lot line where 10 feet is 
required; 5) Variance from Section 10.835.32 to allow 1 foot between the lot line and 
drive-thru and bypass lanes where 30 feet is required for each; and 6) Variance from 
Section 10.835.31 to allow 37 feet between the menu and speaker board and the front 
lot line where 50 feet is required. Said property is located on Assessor Map 234 Lot 5 
and lies within the General Business (GB) District. (LU-23-199)  REQUEST TO 
WITHDRAW 

*Please note the Variances for this application were denied at the January 23, 
2024 Board of Adjustment meeting and the Special Exception was continued to 
the February meeting pending additional information to be provided by the 
applicant. 

 
B. REQUEST TO POSTPONE The request of Friends of Lafayette House in care of 

Melanie Merz (Owner), for property located at 413 Lafayette Road whereas relief is 
needed to construct an attached caretakers unit to the existing residential care facility 
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which requires the following: 1) Variance from Section 10.331 to extend, enlarge, or 
change the lawful nonconforming use without conforming to the Ordinance; and 2) 
Variance from Section 10.334 to extend the nonconforming use to a remaining portion 
of the land. Said property is located on Assessor Map 230 Lot 23A and lies within the 
Single Residence B (SRB) District. (LU-23-208) REQUEST TO POSTPONE  

 
 

III.  NEW BUSINESS 
 

A. The request of DSM MB II LLC (Owner), and Bruno Fonzo (Applicant) for property 
located at 1500 Lafayette Road Unit 6 whereas relief is needed to establish a UPS store which 
requires the following: 1) Special Exception from use #7.30 consumer service where it is 
permitted by Special Exception. Said property is located on Assessor Map 252 Lot 2 Unit 6 and 
lies within the Gateway Center (G2) District. (LU-24-5) 
 

B. The request of Timothy S. Wheelock and Susan V. Denenberg (Owners), for property 
located at 414 State Street Unit 2 whereas relief is needed to convert a ground floor 
commercial unit to a residential unit which requires the following: 1) Variance from Section 
10.642 to allow a residential unit on the ground floor where nonresidential is required in the 
Downtown Overlay District; and 2) Variance from Section 10.5A41.10A to allow 806 square 
feet per dwelling unit where 3,000 square feet is required. Said property is located on Assessor 
Map 116 Lot 13 Unit 2 and lies within the Character District 4-L1 (CD4-L1) and Downtown 
Overlay District (DOD). (LU-24-6) 
 

C. The request of Frances E. Mouflouze Revocable Trust of 2015 (Owner), for property located 
at 550 Sagamore Avenue whereas relief is needed to demolish the existing structure and 
construct a three dwelling unit building which requires the following: 1) Variance from Section 
10.440 Use #1.51 to allow a three dwelling unit structure where it is not permitted. Said 
property is located on Assessor Map 222 Lot 11 and lies within the Single Residence B (SRB) 
District. (LU-24-9) 
 

D. The request of Cynthia J. Walker and Michael Walker (Owners), for property located at 46 
Willow Lane whereas relief is needed to demolish the existing shed, construct an addition to 
the primary structure and construct a detached garage which requires the following: 1) 
Variance from Section 10.521 to allow: a) 6.5 foot right yard where 10 feet is required; b) a 2 
foot front yard where 15 feet is required; and c) 28% building coverage where 25% is the 
maximum; 2) Variance from Section 10.571 to allow an accessory structure to be closer to the 
street than the primary structure; and 3) Variance from Section 10.321 to allow a 
nonconforming structure or building to be extended, reconstructed or enlarged without 
conforming to the requirements of the Ordinance. Said property is located on Assessor Map 
133 Lot 18 and lies within the General Residence A (GRA) District. (LU-24-8) 
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E. The request of Joel and Jessica Harris (Owners), for property located at 2 Monroe Street 

whereas relief is needed to construct an enclosed breezeway, landing and staircase which 
requires the following: 1)A Variance from Section 10.521 to allow 27% building coverage 
where 25% is the maximum allowed; and 2)Variance from Section 10.516.10 to allow a 10-foot 
front yard where 12 feet is required by the front-yard exception for existing alignments. Said 
property is located on Assessor Map 152 Lot 8 and lies within the General Residence A (GRA) 
District. (LU-23-154)  

 
IV.  ADJOURNMENT 

 
*Members of the public also have the option to join this meeting over Zoom, a unique meeting ID and 
password will be provided once you register. To register, click on the link below or copy and paste this 
into your web browser:  

https://us06web.zoom.us/webinar/register/WN_s15fMqskR9WS_anvexeNtw 

 

 

 

https://us06web.zoom.us/webinar/register/WN_s15fMqskR9WS_anvexeNtw


MINUTES OF THE 
BOARD OF ADJUSTMENT MEETING 

EILEEN DONDERO FOLEY COUNCIL CHAMBERS 
MUNICIPAL COMPLEX, 1 JUNKINS AVENUE 

PORTSMOUTH, NEW HAMPSHIRE 
 
7:00 P.M.                                         January 23, 2024                                                                                                                                   
 
MEMBERS PRESENT: Phyllis Eldridge, Chair; Beth Margeson, Vice Chair; David Rheaume; 

Thomas Rossi; Jeffrey Mattson; ML Geffert, Alternate 
 
MEMBERS EXCUSED: Paul Mannle; Jody Record, Alternate 
 
ALSO PRESENT:   Stefanie Casella, Planning Department  
                                                                                             
 
Chair Eldridge called the meeting to order at 7:05 p.m. 

I. ELECTION OF OFFICERS 
 

Mr. Rossi moved to re-elect Ms. Eldridge as Chair, seconded by Ms. Geffert. The motion passed 
with all in favor. 

Mr. Mattson moved to re-elect Ms. Margeson as Vice Chair, seconded by Mr. Rossi. The motion 
passed with all in favor. 

 
II.  APPROVAL OF MINUTES  

 
A. Approval of the December 19, 2023 minutes. 

 
The Board made several amendments [timestamp 8:40]. Mr. Rheaume said a sentence on page 3 
needed further clarification. He asked that the following sentence: “Mr. Rheaume said he made the 
original motion to deny it and moved to grant it the second time” be changed to “Mr. Rheaume said 
he made the motion to deny the original application and then moved to grant the revised 
application.” In the sentence following that one, he asked that the term “present what was necessary 
relief the applicant needed to move forward” be changed to “the necessary relief the applicant 
needed to receive to move forward” so that the sentence now reads: “He said the project had pushed 
some limits and what came before the Board was interpreted by the Planning Department staff, who 
he had faith in to review the information and present the necessary relief the applicant needed to 
receive to move forward”. Mr. Rheaume asked that the sentence (on page 9) that read: “Mr. 
Rheaume said the present application was more in conformance and the nature of the variance 
requests was much less imposing” have the term ‘than the initial application’ added to the end of it 
so that the sentence now reads: “Mr. Rheaume said the present application was more in 
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conformance and the nature of the variance requests was much less imposing than the initial 
application”. Ms. Geffert asked that the word ‘zoning’ be added after the word ‘area’ so that the 
sentence (on page 9) now reads: “She said literal enforcement of the provisions of the ordinance 
would result in an unnecessary hardship because the property had special conditions by being MRB 
zoned, and given the zoning of the surrounding area, it made the property special and distinguished 
it from others in the area, and a fair and substantial relationship did not exist between the public 
purposes of the area zoning and its application to the property”. Ms. Geffert asked that a sentence 
(on page 14) have the word ‘bulky’ replaced by ‘bulking’ so that it now reads: “She said that once 
the Fisher v. Dover issue was resolved, the requested variances are not contrary to the public 
interest because the public interest does not manifest and the zoning ordinance doesn’t deal with the 
bulking issue, and the public interest allowed for small dimensional setback items”. 
 
Vice-Chair Margeson asked that a sentence on page 2 have the term “and should have four ZBA 
actions” added to it so that it now reads: “Vice-Chair Margeson said she disagreed because there 
was a presumption of reasonableness and lawfulness and should have four ZBA actions”. Vice-
Chair Margeson asked that the sentence (on page 5) be changed so that the term “would be more” 
would say “should be more”, to read as follows: “Vice-Chair Margeson said she would not support 
the motion because the zoning ordinance was clear that there should not be more than one dwelling 
unit per lot”. Mr. Rossi said a sentence on page 7 should have the word ‘practical’ replaced by 
‘impractical’ so that the sentence reads: “Mr. Rossi asked what the special condition of the property 
was that made it impractical to have the full allotment of the square footage required per unit”. 
 
Mr. Rossi moved to approve the December 19 minutes as amended, seconded by Mr. Rheaume. The 
motion passed unanimously, 6-0. 
 
III.   OLD BUSINESS 
 

A. Mastoran Restaurants Inc. - 2255 Lafayette Road request a 1 Year Extension to 
the Variances granted on February 15, 2022.  (LU-22-13) 
 

Vice-Chair Margeson moved to grant the request for extension, seconded by Ms. Geffert. 
 
Vice-Chair Margeson said the zoning ordinance allowed for a one-time, one-year extension when 
good cause was demonstrated by the applicant. She noted that the applicant was working with City 
Staff to satisfy the conditions of the approval of the Wetlands Conditional Use Permit and the site 
plan. She said the building permit had an issue and that the applicant anticipated starting in the 
spring of 2024, so she thought that was sufficient reason for an extension. Mr. Rheaume said he was 
normally a voice for restraint in granting requests for extension, but in this case he thought it was 
the exact kind of project that the Board should grant additional time for because it had a lot of 
complexity and needed various approvals. 
 
The motion passed unanimously, 6-0. 
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B. 168 Lincoln Avenue – Request for Rehearing (LU-23-196) 
 
Vice-Chair Margeson moved to deny the request for rehearing, seconded by Ms. Geffert. 
 
Vice-Chair Margeson said she voted against the application both times when it came before the 
Board. She said the request for rehearing was based on the Fisher v. Dover issue, which the Board 
had addressed at the beginning of the previous hearing. She said the majority of the Board said they 
did not think Fisher v. Dover was implicated, so she would vote not to rehear the petition. 
 
The motion to deny passed unanimously, 6-0.  
 
At this point in the meeting, Chair Eldridge asked for a motion to take Item IV.D, 413 Lafayette Rd, 
out of order so that it could be postponed.  
 
Mr. Rheaume moved to take Application IV.D, 413 Lafayette Rd, out of order, seconded by Mr. 
Mattson. The motion passed unanimously, 6-0. 
 
Mr. Mattson moved to postpone the application to the February 20 meeting, seconded by Mr. 
Rheaume. 
 
The motion passed unanimously, 6-0. 
 
IV.   NEW BUSINESS 

 
A. The request of Giri Portsmouth 505 Inc. (Owner), for property located at 505 US 

Route 1 Bypass whereas relief is needed to demolish the existing structure and 
construct a new hotel with a drive-thru restaurant which requires the following: 1) 
Special Exception from 10.440 Use #10.40 hotel where it is permitted by Special 
Exception; 2) Variance from Section 10.1113.20 to allow parking spaces between the 
principal building and a street; 3) Variance from Section 10.1113.41 for parking 
located 1 foot from the lot line where 40 feet is required; 4) Variance from Section 
10.575 to allow dumpsters to be located 1 foot from the lot line where 10 feet is 
required; 5) Variance from Section 10.835.32 to allow 1 foot between the lot line and 
drive-thru and bypass lanes where 30 feet is required for each; and 6) Variance from 
Section 10.835.31 to allow 37 feet between the menu and speaker board and the front 
lot line where 50 feet is required. Said property is located on Assessor Map 234 Lot 
5 and lies within the General Business (GB) District. (LU-23-199) 

 
SPEAKING TO THE PETITION 
 
Attorney John Bosen was present on behalf of the applicant with the project team, which included 
representatives from Giri Hotels and site engineer Patrick Crimmins. He reviewed the petition, 
noting that they wanted to demolish the existing hotel and construct a 124-key hotel that would also 



Minutes of the January 23, 2024 Board of Adjustment Meeting        Page 4                               
 

have a drive-thru Starbucks [timestamp 21:19]. Mr. Crimmins reviewed the site plan [timestamp 
22:47]. Attorney Bosen reviewed the special exception and variance criteria [timestamp 35:27].  
 
Vice-Chair Marge referred to the special exception and said the applicant’s argument was that there 
were special conditions due to Hodgson Brook and the corner lot. She said the building was being 
reoriented toward Coakley Road and the Starbucks was being placed on the side of it, and that it 
seemed that the larger hotel and the Starbucks were driving the variance requests and not Hodgson 
Brook. Attorney Bosen said what made the site unique was the corner lot and the fact that they had 
limited room to work with, and making reasonable improvements in the brook dictated a certain 
program that they thought wouldn’t impact the traffic in a negative way and would handle the 
parking that was on the site. He said there were many public benefits by improving the brook that 
helped maximize the best use of the site. Vice-Chair Margeson said No. 4 of the special exception 
criteria was that there would be no creation of a traffic safety hazard or a substantial increase in the 
level of traffic congestion in the vicinity. She said the parking wasn’t within the purview of the 
Board but rather was the increase in the level of traffic congestion in the vicinity. She said the 
applicant was going from a 56-room hotel to a 124-room hotel with a Starbucks, and they were also 
reorienting it so that all the traffic would go down Coakley Road because there were no more curb 
cuts on Route 1. She said further down on Coakley Road was a hotel and plumbing supply company 
but then all residential. She asked if there were any trip generation reports when the applicant went 
before TAC and the Planning Board that stated how many cars would be drawn into the lot. Mr. 
Crimmins said the the project was expected to generate 81 new trips during the weekday morning 
peak hour, 70 new trips during the weekday afternoon peak hour, and 131 new trips during the 
Saturday mid-peak hours. He said the trip generation estimate included a credit for the existing 
hotel and credit for the Starbucks trips but no credit for internal trips. Vice-Chair Margeson said 
that was a substantial increase in the level of traffic, and Mr. Crimmins agreed but said the finding 
for the intersections and impacts themselves was that generally they were not decreasing the level 
of service despite those additional peaks, so the signals were intended to operate at the same level of 
service. Vice-Chair Margeson asked if most of the traffic would come off Route 1 or down Coakley 
Road the other way, and Mr. Crimmins said it would come from Route 1 Bypass. 
 
Mr. Rheaume said he didn’t see any dimensions on the site plan for the one-foot setback and 
presumed it was where the road came up close to the property line along the Route 1 Bypass. Mr. 
Crimmins agreed. Mr. Rheaume said the reasons for the placement of the dumpsters seemed related 
to the Starbucks, and he asked why that location was selected and not one that was in full 
compliance with the zoning ordinance. Mr. Crimmins that it was to provide a dumpster within 
proximity of the Starbucks. He said the location was selected due to the circulation of the site and 
the existing topography and screening from the road. He said it would also have an added length of 
distance that exceeds ten feet from the road. Mr. Rheaume said the applicant was asking for one 
foot where a minimum of 44 feet was required, one foot where 10 feet was required, and one foot 
where 30 feet was required. He referred to the one foot up against the property line for parking and 
said the applicant mentioned that the current site had 405 parking spots in a tiny corner up against 
Coakley Road. He asked why the applicant didn’t consider relocating the hotel up against Coakley 
Road and including the parking behind it to better adhere to the spirit of the ordinance. Mr. 
Crimmins said the layout for the program would not fit if the hotel were pushed up along the road 
and the setback was adhered to. Mr. Rheaume said Starbucks seemed to be driving the request, 
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along with three of the other requests for variances, which was the dumpster, the drive-thru bypass, 
and the menu board. He asked if the applicant considered eliminating that aspect of the project to 
bring it more into compliance with the zoning ordinance as far as new structures on properties like 
that. Ankur Patel of Giri Hotels said there would be no project without the Starbucks because 
Starbucks was factored into offsetting some of the construction costs. 
 
Referring to the special exception request, Mr. Rheaume said the applicant stated that he talked to 
the New Hampshire Department of Transportation (NHDOT) regarding the site and asked if the 
topic came up about a vision by NHDOT to eventually eliminate the traffic signal at the end of 
Coakley Road and how it factored into the applicant’s proposal. Mr. Crimmins said it was part of 
their pre-application meeting and that they looked at it from a median standpoint and keeping the 
existing intersections. He said they would have to see how NHDOT wanted them to proceed. He 
said they did not submit a traffic analysis yet because they first needed relief granted for the project. 
 
Mr. Rossi said Criterion No. 5 of the special exception criteria was that there would be no excessive 
demand on municipal services including sewer. He said sewer capacity was not unlimited and was 
not cheap, and he asked how the applicant ascertained that moving from 59 hotel rooms to 124 
rooms plus adding a restaurant that would generate wastewater and sewage would not create an 
excessive demand on the finite sewage capacity in Portsmouth. Mr. Crimmins said he didn’t have 
the flow data, but given the recent upgrades to the treatment plan, they anticipated that it could 
handle the capacity. He said if they were required to provide upgrades as part of the TAC process, it 
would have to be reviewed by City engineers and signed off and then go through an NHDES sewer 
connection process. Mr. Rossi surmised that there was no quantitative analysis of any kind. Mr. 
Crimmins said they wouldn’t look that far ahead because too much would happen between the site 
and the pump stations, pipes, and so on. He said they would analyze it from leaving the site and 
getting into the sewer pipe and rely on the DPW staff to ensure that there was adequate capacity for 
the plant to handle it. Mr. Rossi referred to the applicant’s statement that the project was designed 
to site the buildings and structures as far from Hodgkins Brook as possible, and he asked if that 
meant to say as far as possible for a building of that size. He noted that a smaller building could be 
placed closer to Coakley Road and away from the brook. Attorney Bosen said it was a first step in a 
very long set of approvals and the ordinance states that there had to be a substantial increase in the 
level of traffic congestion. He said they were only at the special exception stage and there would be 
many levels of review and approval before the project got built. 
 
Mr. Mattson said he saw some numbers over 60 feet in the elevation plans and some under, and he 
knew that 60 feet was the height limit. He asked for clarification as to how the ordinance’s height 
definition was applied and what the actual height was. Attorney Bosen said he thought it was the 
height of the parapet, which was the maximum height. Mr. Mattson asked what the actual height as 
defined by the ordinance was. Attorney Bosen said the intent was to meet what was required by the 
ordinance. Ms. Geffert said there was a retaining wall and the property sloped down to the brook, 
and she asked if the applicant was proposing that everything would be leveled in terms of the new 
property and the asphalt. Mr. Crimmins said the site would still slope as it presently did and the 
drive-thru queuing would be set down from where the height of Coakley Road was.  
 
Chair Eldridge opened the public hearing. 
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SPEAKING IN FAVOR OF THE PETITION 
 
No one spoke. 
 
SPEAKING IN OPPOSITION TO THE PETITION 
 
Jim Lee of 527 Sagamore Avenue said he was opposed to the special exception and the variance 
requests. He said some changes had already occurred in the already-crowded area in the past, like 
Liberty Mutual reactivating their facility on Borthwick Avenue that generated more traffic. He said 
a triple-sized motel and a Starbucks could only exacerbate the traffic problems.  
 
Esther Kennedy of 41 Pickering Avenue said it sounded like a lot of things had to go through the 
State for approval and thought it should happen before coming before the City. She pointed out that 
the Master Plan stated that nothing could not be built within the buffer zone. She said there were a 
lot of logistics and wasn’t sure what the applicant’s hardship was.  
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one spoke, and Chair Eldridge closed the public hearing. 
 
DISCUSSION OF THE BOARD 
 
Ms. Casella suggested a condition of approval noting that the design of the structure might change 
as a result of the site plan review with TAC and the Planning Board. Mr. Mattson referred to the 
special exception and said he had no problem allowing a hotel but wondered if it could be approved 
as presented. Mr. Rossi said he did not find that the applicant had provided adequate evidence that 
the criteria for the special exception would be satisfied, so he would not be in favor. Vice-Chair 
Margeson said she believed that the congestion in the vicinity and the traffic safety hazards had not 
been demonstrated by the applicant, most of which was driven by the Starbucks, but she had to 
approve that in combination with the hotel and she didn’t think it met the criteria.  
 
Mr. Rheaume referred to the special exception and said the Board would be approving a hotel use. 
He said the ordinance talked to sizes and that the Board didn’t make a distinction in how the 
application was advertised. He said there was a separation from the variances because it came down 
to a 124-room hotel on the property. He thought the question of whether it met the special exception 
criteria was separate from some of the variances being asked for, and he said the Board had to be 
careful that they didn’t throw non-hotel related concerns into their special exception for the hotel. 
He said traffic was a consideration because the number of vehicles going back and forth was being 
more than doubled, and there would be future traffic changes and patterns in the area. He said he 
didn’t think the residential portion of Coakley Road would be negatively impacted other than 
people being able to get to and from their residences. He said the size of the hotel gave him some 
pause for the special exception, otherwise he thought special exceptions were low thresholds to 
meet in terms of stormwater and increase in sewer use. Regarding the variances, he said he had 
concerns because the applicant argued that it was a hardship for them to be on a small lot with a 
brook going through it, but he felt that at some point hardship turned into overdevelopment. He felt 
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that the applicant was sticking what they wanted in the most cookie-cutter way that they did on their 
other properties. He said the one-ft setback from almost the entire property line along Coakley Road 
was too much. He noted that the spirit of the ordinance was to try and do different things in these 
areas to change from the same look of parking in front and building in the back to something 
different, and that was also a goal of the Master Plan. He said the idea that the lot was too small was 
not a hardship, it was just telling the Board that the applicant was asking for too much to place on 
the lot. He said the special exception could be approved but the variances were not approvable. 
 
[Timestamp 1:16:25] Chair Eldridge said the Board could postpone and ask the applicant to go 
before TAC before coming back before the Board again. Ms. Casella said that the applicant would 
have to go before TAC with specific questions about traffic flow or sewer system impacts. She said 
the Board could send those concerns and questions to TAC and ask for the PWD to make a 
recommendation about those concerns. Mr. Rossi said it would be appropriate if the Board had 
questions about the special exception, but the applicant was improving the variances pending the 
special exception. He said the Board would be sending the applicant on an errand that would find 
the applicant back the Board, which he didn’t think was fair. Vice-Chair Margeson said she wasn’t 
in favor of it because the applicant had already been in front of TAC. She said she thought there 
was no hardship and said the applicant made the decision to come before the Board. Mr. Rheaume 
asked if denial of the special exception would be saying that the Board could not authorize any 
hotel in that space or would be demanding that it be a different size. Ms. Casella said the proposal 
would have to be substantially different. Mr. Mattson said he thought it was an improvement to 
remove the curb cuts along the Route 1 Bypass in terms of a traffic safety hazard. He said there 
would obviously be an increase in the level of traffic, and whether it was substantial was debatable. 
He said as far as the excessive demand including sewer, he said there would be an increase demand 
but whether that was excessive was also debatable. He agreed that the special exception was 
separate from the variance requests, so he wasn’t sure if the Board could just vote on the special 
exception first. Mr. Rheaume asked if the Board could table the special exception and just vote on 
the variances or if the Board could deny without prejudice. Ms. Casella said the proposal before the 
Board was a full project and parsing it out would make things more difficult because if part of it 
was denied, then the whole project wouldn’t be approved together anymore. She said the Board 
could consider reopening the public hearing and asking more questions of the applicant, but it was a 
full proposal that requires a special exception. 
 
DECISION OF THE BOARD 
 
Mr. Rossi moved to deny the special exception request, seconded by Vice-Chair Margeson. 
 
Mr. Rossi said that, considering the five criteria for approval of a special exception, the Board finds 
that the proposal falls short on two important aspects of satisfying those criteria. He said one was 
Criterion 10.233.24, no creation of a traffic safety hazard of substantial increase in the level of 
traffic congestion in the vicinity. He said the proposal as it stands will necessarily increase traffic 
congestion in an already congested area and therefore does not satisfy that requirement. He said the 
other criterion was 10.233.25, no excessive demand on municipal services. He said there had not 
been an adequate analysis presented to demonstrate that there would not be an excessive demand 
placed on the finite capacity of Portsmouth’s water treatment facilities, based on the increased 
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number of hotel rooms and the addition of a restaurant to the site. Vice-Chair Margeson said she 
agreed with Criterion No. 4, that the numbers presented by the applicant indicate that there is a 
substantial increase in the level of traffic congestion in the vicinity, but she did not agree that the 
project violated No. 5. She said hotels were big users of water and sewer, but when she thought of 
no excessive demand on municipal services including but not limited to water, she thought of 
something like Lonza, who did a lot of manufacturing and used a huge amount of water. Mr. Rossi 
said he would modify his motion to eliminate Criterion No. 5.  
 
Mr. Mattson said that, even though there would be an increase in the level of traffic, the project 
engineer stated that the level of service would still be adequate, so he thought there would not be a 
creation of a traffic safety hazard. Mr. Rheaume said he would not support the motion because he 
thought there were concerns about the traffic but wasn’t convinced that it could be addressed to the 
Board’s satisfaction. He thought the Board needed more technical information to allow them to 
deny the special exception based off the traffic impacts. Ms. Geffen said it seemed that the bigger 
concern was the Starbucks and that traffic load and not necessarily the hotel. She said the 
combination of a hotel and restaurant didn’t appear to be contemplated and noted that a restaurant 
was permitted in the GB District. Vice-Chair Margeson said she based her second on Mr. Rossi’s 
motion on information presented by the applicant as to trip generation, which apparently the 
applicant had been doing before the Planning Board. 
 
The vote to deny the special exception failed by a vote of 4-2, with Ms. Geffert, Mr. Rheaume, Mr. 
Mattson, and Chair Eldridge voting in opposition. 
 
Mr. Rheaume then moved to continue to the February meeting consideration of the special 
exception, with the request to the applicant to provide more detailed information to the Board on 
trip generation, impacts of future potential changes to highway entrances and exits, traffic 
signalization, and potential impacts to the neighborhood in the sense that it would be one of two 
outlets to that neighborhood and that it would be limited to the proposed hotel at the proposed size. 
Mr. Mattson seconded. 
 
[Timestamp 1:1:34] There was further discussion. Vice-Chair Margeson said the Board was 
supposed to act upon the application immediately following the public hearing. Mr. Rheaume said 
the Board could take more time to get the information they needed to make the proper decision and 
that he would want more detailed information to make a determination about the special exception 
so that the applicant wouldn’t be placed into a Fisher v. Dover position. Ms. Geffert asked if a 
special exception was needed for the restaurant. Mr. Rheaume said his motion was related to the 
special exception, which was related to the hotel. He said it was up to the applicant to address the 
Board’s concerns and to convince the Board regarding the special exception. 
 
The vote to continue passed by a vote of 4-2, with Vice-Chair Margeson and Mr. Rossi voting in 
opposition. 
 
Mr. Rheaume moved to deny the five variances, seconded by Vice-Chair Margeson. 
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Mr. Rheaume said he expressed his concerns with the project. He understood what the applicant 
wanted and that they made an economic argument, but he said economics was not one of the 
Board’s factors. He said the project failed on two criteria, and he thought denying all five variances 
made sense because they were interrelated to the proposed layout of the property and trying to force 
a lot of stuff into a small parcel. He said granting the variances would not observe the spirit of the 
ordinance, which tied into the public interest and the characteristics of the neighborhood. He said at 
some point the Master Plan wanted to put new structures on old properties, and it was the kind of 
look it wanted for the next generation of buildings in that area. He said what was being asked for 
was not trying to respect what was coming out of the Master Plan in terms of positioning the 
building. He said there was an opportunity to move the building farther away from the brook, but it 
was being driven by the presence of the Starbucks. He said the spirit of the ordinance did not want 
the same cookie-cutter look, and it didn’t want the parking between the building and the street or 
pressed up against the street. He said there wasn’t a lot of distance between the edge of the property 
line and Coakley Road. He said the applicant said the hardship was the small lot with a brook 
running through it, which he agreed with, but it did not correlate to the degree of variances that the 
applicant was asking for, which were variances that were tied to the desire to have everything the 
applicant wanted on the lot. He said the Board looked at the unique characteristics of the property, 
not what the applicant’s economics were. He said there were opportunities to rework the application 
and perhaps keep Starbucks and be a better project in terms of the Master Plan and the ordinance.   
 
Vice-Chair Margeson concurred. She said her concern was the one foot between the parking and the 
front lot line and that there would be a substantial amount of ingress and egress traffic. Ms. Geffert 
said the plan was heading in the right direction but could be improved by shrinking the building’s 
footprint so that the variances in terms of closeness to the Route 1 Bypass and a little bit of Coakley 
Road could be adjusted. 
 
The motion to deny the variances passed unanimously, 6-0. 
 

B. The request of William C. Giles Revocable Trust (Owner), for property located at 
375 Coolidge Drive for after-the-fact construction and demolition of existing decks, 
which requires the following: 1) Variance from Section 10.521 to allow: a) a 17 foot 
rear yard where 30 feet is required, and b) building coverage of 22.5% where 20% is 
the maximum allowed; and 2) Variance from Section 10.321 to allow a 
nonconforming structure or building to be extended, reconstructed or enlarged 
without conforming to the requirements of the Ordinance. Said property is located on 
Assessor Map 268 Lot 41 and lies within the Single Residence B (SRB) District. 
(LU-23-200) 

 
SPEAKING TO THE PETITION 
 
[Timestamp 1:44:24] Attorney Colby Gamester was present on behalf of the applicant, along with 
the owner William Giles and his contractor. Attorney Gamester said they were seeking after-the-
fact relief for retention of the rear deck. He said the owner had the back deck constructed and began 
to have a side deck constructed when the City became aware of it and issued a cease-and-desist 
order. He reviewed the existing conditions and the proposed conditions plans and said most of the 
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front deck except for a small portion of the of the landing and stairway would be removed as well as 
the side deck, and the back deck would remain. He reviewed the criteria. 
 
Mr. Rheaume noted that the applicant indicated that the 2-story addition and the 2-car garage were 
pursuant to zoning relief that was given to the previous owner from the BOA in 2002, but the Staff 
Memo said there was no previous history found. Attorney Gamester said it was in the Planning 
Department file. Ms. Casella said she would err on the side of what the applicant presented. Mr. 
Rossi asked who built the decks. Attorney Gamester said the contractor was an experienced one 
who expanded into decks during the past summer. Mr. Rossi said the size of the deck was 
perplexing and that it was beyond him how anyone could say they didn’t need a permit or have 
someone inspect everything to make sure it was compliant. He asked how the Board would be 
assured that the remaining deck had been built in compliance with all the appropriate safety 
standards. Attorney Gamester said a building permit was still required and was a proposed condition 
of the Staff Memo. He said the Inspection Department saw the deck last spring and a building 
permit was filed with respect to it, as well as the side deck that was no longer needed. Mr. Rossi 
said he normally wouldn’t have any problem with the variance if it had been brought to the Board 
proactively, and he wanted to be convinced that it was not an intentional violation of the 
requirements to get a building permit, but he would take the applicant’s word at face value. 
 
Mr. Mattson said there was a door going onto the side deck that was removed and asked if it would 
be closed off or have a landing. Attorney Gamester said the owner intended to have landscaping 
back there and that the contractor would reconstruct the area, but that it wasn’t currently accessible 
but if it were, it would be done by raising the slope and grading everything out naturally. Mr. 
Mattson said it would not affect the building coverage at all then, and Attorney Gamester agreed. 
Vice-Chair Margeson said there was a significant raising of the grade by the door. Attorney 
Gamester said there used to be grade there before it was deconstructed, and the owner said there 
was a typical landing toward the bay window with supports that raised it. He said the owner would 
have to decide if he wanted the door to be operable, and if so, he would return before the Board. 
Vice-Chair Margeson said she shared Mr. Rossi’s concern about a building permit not being pulled 
and that she didn’t understand it, especially given the size of the deck. She said the submitted 
survey seemed like it was just a review. Attorney Gamester said there was a review on both the 
existing and proposed conditions plans when it was sent to him, and after several discussions with 
T. L. Moran, it carried over. He said he could have T. L. Moran send the Planning Department a 
stamped survey if necessary. Vice-Chair Margeson asked if the stamped version would be identical 
to the present one. Attorney Gamester said the existing conditions plan should be exact, and if they 
provided a proposed conditions plan, it would be different because the front deck was removed. 
 
Chair Eldridge opened the public hearing. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one spoke. 
 
Ms. Casella noted that she wanted to confirm that the advertised building coverage of 22.5 percent 
requested was now 21-1/2 percent and would be the final building coverage. Attorney Gamester 
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agreed. Ms. Casella said she recommended that the Board acknowledge that it was 21.2 percent and 
that it would be rounded up to 21-1/2 percent rather than the 22.5 percent that was advertised. 
 
Chair Eldridge closed the public hearing. 
 
DISCUSSION OF THE BOARD 

 
Mr. Rossi said he didn’t fully comprehend the applicant’s answer as to whether or not there was an 
action by the Board previously to accommodate the 2-story garage. He said there was something 
odd going on, so he thought that any action the Board took that evening should be predicated on 
follow-up by the Planning Staff to confirm that there was indeed an action taken and that the 2-story 
garage complied with whatever was granted. Mr. Mattson said he had no problem with the 
application but thought it was unfortunate that it was an after-the-fact request. Chair Eldridge said 
she looked at it the way she would have the first time. Mr. Rheaume said he was supportive of the 
application and thought the request for relief was reasonable because it was trying to match up to a 
non-existing encroachment into the back lot line distance. He said it was therefore the same because 
the applicant wasn’t asking for more than what was currently there. He said his concern was that, if 
there were an issue to create another landing to be able to use the side entry door, that should have 
been presented that night instead of something for future consideration. He said the property’s slope 
made it impossible to create a less than 18-inch patio in the back, so it would have to be a deck. 
 
DECISION OF THE BOARD 
 
Mr. Rheaume moved to grant the variances as requested and advertised, seconded by Mr. Rossi.  
 
Mr. Rossi said granting the variances would not be contrary to the public interest and would observe 
the spirit of the ordinance. He said back decks were common and there was no public interest that 
would be of concern. He said the deck would be hidden from the road and the relief being requested 
indicated that it was already an existing protrusion off the back of the house that went into the rear 
yard setback, so he felt that the applicant wasn’t asking for anything more than that. He said it was 
more reasonable than trying to create a much larger deck that expanded further back. He said 
substantial justice would be done from the perspective of the neighbors because there was no 
general purpose of the public interest that would outweigh the applicant’s ability to create the deck, 
which was their only option for outdoor recreation in the back of their property. He said granting 
the variances would not diminish the values of surrounding properties because the deck was a 
modest one. He said what was requested was small in terms of 1-2 percent of the coverage 
requirement. He said the hardship was that the current house was pushed all the way back to the 30-
ft setback line and any attempt to use the backyard for recreational purposes would require relief. 
He said the property’s sloping condition and the nature of the surrounding properties also made the 
request not excessive in terms of its impact. He said it met the hardship criteria and that adding an 
outdoor living space on the back side of the property was a reasonable use. 
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Mr. Rossi asked for a condition that the approval be predicated on the Planning Staff following up 
and confirming that the 2-story garage has the proper history to it with regard to BOA actions taken 
in 2002. Mr. Rheaume agreed. Vice-Chair Margeson asked to stipulate it as 21.5 percent coverage. 
Mr. Rheaume said he wasn’t sure that the advertised 22 percent v. the actual 21-1/2 percent was a 
big deal and that he was fine with what was advertised as 22 percent. The Board agreed.  
 
The amended motion was: 
 
Mr. Rheaume moved to grant the variances as requested and advertised, with the following 
condition: 

• The approval shall be predicated on the Planning Staff confirming that the 2-story 
garage has the proper history to it with regard to BOA actions taken in 2002. 

Mr. Rossi seconded the motion. The motion passed unanimously, 6-0. 

 
C. The request of Jewell Court Properties LLC (Owner), for property located at 33 

Jewell Court Unit S1 whereas relief is needed to establish an event venue serving 
up to 250 people which requires a Special Exception from Section 10.440, Use # 
9.42 where it is permitted by Special Exception. Said property is located on Assessor 
Map 155 Lot 5-S1 and lies within the Character District 4-W (CD4-W) and the 
Historic District. (LU-23-205) 

 
SPEAKING TO THE PETITION 
 
[Timestamp 2:31:25] Attorney John Bosen was present on behalf of the applicant, along with the 
applicant Jessica Kaiser. Attorney Bosen said they wanted to repurpose the vacated second floor 
office space to make it into an event center. He reviewed the petition and special exception criteria. 
Jessica Kaiser said that most of the events would not hit the maximum capacity. She said the 
existing parking would be adequate and the guests would stay at inns and dine and shop in 
Portsmouth, which would benefit the City and that local vendors and caterers would be hired. 
 
Mr. Rossi asked what was on the first floor. Ms. Kaiser said it was a web development firm and an 
architectural firm. Mr. Rossi asked if the sound engineer looked at the sound going down to the first 
floor. Ms. Kaiser said he did but that the events would take place when the tenants were not in the 
building. Mr. Rossi asked how the Planning Department ascertained that the building structure and 
floor were adequate to support people dancing. Ms. Kaiser said the tenant fit-up was part of the 
building permit process and the Inspection Department would do a full evaluation. Mr. Rheaume 
said the relief asked for was between 50-250 patrons and that the applicant said 160 was more 
realistic. He asked if an analysis was done to know what the fire code would allow in that space. 
Ms. Kaiser said she spoke to someone in the fire department about getting additional information 
but it was still in the works. In response to further questions from Mr. Rheaume, Ms. Kaiser said 
her clients would be required to use the shuttle or valet service and that it would be enforced by a 
contract. As far as the valet option and finding any available parking spots, she said she was in 
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touch with the manager of the Partners Bank property, where there were 80 available spots, and that 
another property on Islington Street had several spots available. She said she also reached out to the 
Bank of America property owner who had an entire back parking lot available. 
 
Vice-Chair Margeson said the applicant mentioned two other buildings that were part of the condo 
association. Ms. Kaiser said the condo president Eric Chinberg owned two other buildings. Vice-
Chair Margeson said the 205 spaces seemed to belong to the people who lived in the other 
residences. Ms. Kaiser said it was a shared lot for all the buildings and the parking access was 
established in 2015 that granted the use of those spaces on a first-come first-served basis for all the 
tenants in the buildings. In response for further questions from Vice-Chair Margeson, Ms. Kaiser 
said she would not need 29 parking spaces because the only people using spaces during the events 
would be the caterers and vendors and a few clients who wanted to bring in additional items. She 
said she anticipated the need for 15 or so parking spaces and that there were enough spaces for all 
the residents in the buildings. Vice-Chair Margeson said some of the residents may find themselves 
without their parking spaces on the weekends. Mr. Kaiser said she wouldn’t be using them because 
she’d have the shuttle and valet. She said there were 18 exclusive spots for the property and 24 
spots behind another building accessed from a back street, and if she needed more than 20 spots, 
she would use those. Vice-Chair Margeson said that was a tough spot to maneuver in and asked 
how many cars could fit in that space. Ms. Kaiser said it would be a maximum of 250 spaces. 
 
Chair Eldridge opened the public hearing. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one spoke, and Chair Eldridge closed the public hearing. 
 
DECISION OF THE BOARD 
 
Mr. Rossi moved to grant the special exception, seconded by Mr. Mattson. 
 
Mr. Rossi said it was a use permitted by special exception in that zone. He said granting the special 
exception would pose no hazard to the public or adjacent properties on account of fire, explosion, or 
toxic material hazard. He said the type of use in the proposed building is consistent with what’s 
going on in the neighborhood. He said it was a dense intermingling of entertainment, hospitality, 
and residential use. He said he did not believe that allowing the special exception would have a 
detrimental impact on surrounding properties, particularly since a sound study was performed that 
addressed the one potential concern with noise level, which addressed Criterion 3.  He said there 
would be no creation of a traffic safety hazard or substantial increase in the level of traffic 
congestion in the vicinity, noting that the shuttle service would transport lots of people with a 
smaller number of vehicles. He said it was a congested traffic area but the applicant stated that they 
would require the use of either a valet or shuttle service parking, which he said addressed Criterion 
4 adequately. He said granting the special exception would pose no additional demand on municipal 
services and no impact on stormwater runoff onto adjacent properties because no changes were 
being done to the building externally. Mr. Mattson concurred and said the application was a great 
idea, particularly with the use of shuttles for wedding guests. He said it addressed the traffic issue 
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and was a great addition to the community. Mr. Rheaume said he would support the motion because 
in terms of the Board’s threshold for special exception and the criteria of no creation of traffic 
safety hazards and no substantial increase in the level of traffic congestion, he said the applicant 
presented a plan that could work. He noted that it had to go through the parking condition use 
permit process with TAC and the Planning Board. He said the other thing that swayed him was that 
the parking would be contained to the condo association, so there was really no impact on the 
general public. He said there wasn’t a lot of available street parking in that area that would get taken 
up by cars for the venue, but if there were, the condo association could work it out.  
 
The motion passed by a vote of 6-0. 

 
D. REQUEST TO POSTPONE The request of Friends of Lafayette House in care 

of Melanie Merz (Owner), for property located at 413 Lafayette Road whereas 
relief is needed to construct an attached caretakers unit to the existing residential care 
facility which requires the following: 1) Variance from Section 10.331 to extend, 
enlarge, or change the lawful nonconforming use without conforming to the 
Ordinance; and 2) Variance from Section 10.334 to extend the nonconforming use to 
a remaining portion of the land. Said property is located on Assessor Map 230 Lot 
23A and lies within the Single Residence B (SRB) District. REQUEST TO 
POSTPONE (LU-23-208) 

 
DECISION OF THE BOARD 

 
The petition was postponed to the February 20 meeting. 

 
E. The request of Tamrah Rouleau and Jermy Rouleau (Owners), for property 

located at 159 Madison Street whereas relief is needed to construct a third floor 
addition to the existing structure which requires the following: 1) Variance from 
Section 10.521 to allow an 8 foot left side yard where 10 feet is required; and 2) 
Variance from Section 10.321 to allow a nonconforming structure or building to be 
extended, reconstructed or enlarged without conforming to the requirements of the 
Ordinance. Said property is located on Assessor Map 145 Lot 54 and lies within the 
General Residence C (GRC) District.  (LU-23-201) 

 
SPEAKING TO THE PETITION 
 
[Timestamp 3:00:36] The owner Jermy Rouleau was present and reviewed the petition. He said they 
wanted to add a third floor for more space. He reviewed the criteria and said they would be met. 
 
Mr. Rheaume asked if the only relief needed was for the blue-shaded section of the diagram, and 
Mr. Rouleau agreed. He noted that the neighbors approved the project. 
 
Chair Eldridge opened the public hearing. 
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SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one spoke, and Chair Eldridge closed the public hearing. 
 
DECISION OF THE BOARD 

 
Mr. Rossi moved to grant the variances as presented and advertised, seconded by Ms. Geffert. 
 
Mr. Rossi said the spirit of the ordinance and the nature of the setbacks was to preserve light and air 
in surrounding properties. He said the building was already a tall, narrow, and deep structure, and 
whatever shade was cast on surrounding properties would not be any greater based on the small 
variances being requested. He said granting the variances would do substantial justice because there 
would be no loss to the public that would outweigh the benefit to the applicant. He said it would not 
diminish the values of surrounding properties because the presented plan was consistent with what 
was in the neighborhood and would not have any detrimental impact on the surrounding properties 
and probably would enhance the values of the immediate neighboring properties. He said the 
hardship was due to the special condition of the property having the exact footprint of floor plan for 
the third floor, and only a small portion of it required zoning ordinance relief. He said it already 
existed in the historic structure on the site and was the special condition that made it reasonable to 
grant the variance. He said it would be unreasonable to require that the addition on the third floor 
not be permitted to run along the current out line of the structure.  
 
Ms. Geffert concurred and had nothing to add. The motion passed unanimously, 6-0. 

 
F. The request of RIGZ Enterprises LLC (Owner), for property located at 822 Rt 1 

Bypass whereas relief is needed to demolish the existing structure and construct a 
new commercial building which requires the following: 1) Variance from Section 
10.1113.20 to allow parking spaces between the principal building and a street; 2) 
Variance from Section 10.1113.41 for parking located 0 feet from the lot line where 
20 feet is required; Said property is located on Assessor Map 160 Lot 29 and lies 
within the Business (B) District. (LU-23-209) 

 
SPEAKING TO THE PETITION 
 
[Timestamp 3:08:28] Attorney Monica Kaiser was present on behalf of the applicant, with project 
engineer Alex Ross and contractor Dave Grabowski. She reviewed the site plan and the criteria. 
 
Mr. Rheaume asked if there was a right-of-way or easement to allow vehicles to traverse or if the 
property owner would create that passage. Mr. Ross said there was no written right-of-way or 
easement and that the passage had been used throughout history, which the owner would like to 
continue. Attorney Kaiser said the neighborhood could access the store that way as well. 
 
Chair Eldridge opened the public hearing. 
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SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
John Allard of 24 Burkitt Street  said he was surprised to find out that Burkett Street didn’t go all 
the way to the bypass. He said most people using it came from the bypass and thought it was a 
street, and he suggested doing something about that because accidents could happen.  
 
Chair Eldridge said TAC and the Planning Board would review those issues. Attorney Kaiser said 
the applicant already went before TAC, who directed them to the BOA, and they the applicant still 
have to go through a full site review. 
 
No one else spoke, and Chair Eldridge closed the public hearing. 
 
DISCUSSION OF THE BOARD    
 
Ms. Geffert said the Board was being asked to grant a variance because the parking spots closest to 
the bypass were too close, but the need for them related directly to the size of the building and 
hadn’t gone through site review. Chair Eldridge said it was always an issue when parking was up 
against the street but the tradeoff was having the building moved further to benefit the homeowner. 
Mr. Rheaume said multiple boards had to hear the application because there was always a potential 
for changes between the boards. Vice-Chair Margeson said the building was presented as advertised 
and the square footage drove the parking spaces in the front, and if the building changed and there 
was need for less parking spaces in the front, she thought it would be okay. 
 
Ms. Casella said she wanted to add her standard condition that the design and the structure may 
change as a result of TAC and Planning Board reviews. The Board declined to add the stipulation. 
 
Mr. Rheaume referred to a previous similar project and said he didn’t believe there were unique 
circumstances to the application before them because there was no way to move the building to the 
front and still have exits and entrances to support the easement. He said the close residential 
properties behind the applicant’s property created another factor for why parking in the back wasn’t 
desirable because it created a darkened area that could be a source for nefarious conduct. He said 
those things tipped him in the balance of what the applicant was asking for. Vice-Chair Margeson 
said the previous similar project had more cars and introduced something that wasn’t there before. 
She said she went to the site and saw parking on the other part of the lot but thought concerns would 
be alleviated by improvements to the lot layout and going before TAC and the Planning Board. 
 
DECISION OF THE BOARD 
 
Mr. Rheaume moved to grant the variances as presented and advertised, seconded by Ms. Geffert. 
 
Mr. Rheaume said granting the variances would not be contrary to the public interest and would 
observe the spirit of the ordinance. He said zero-ft setbacks were something that the Board looked 
at carefully. He said it was a significant change from what was being asked for but it made sense to 
allow the parking to go up against the property line due to the unique site conditions and what was 
being driven with the need to honor the access rights to the neighboring property. He said 



Minutes of the January 23, 2024 Board of Adjustment Meeting        Page 17                               
 

substantial justice would be done because there was nothing in the public interest that would 
outweigh the applicant’s desire. He said additional benefits to the public would be moving the 
building towards the back of the property. He said granting the variances would not diminish the 
values of surrounding properties, noting that it would be consistent with all the similar properties 
there and would create another small business on the property and would not overburden it by a 
one-story structure. He said the property’s special conditions that drove the site plan were that the 
property was right up against a residential neighborhood and burdened by an easement for access as 
well as somewhat burdened by the perception that Burkitt Street ran up to the Route 1 Bypass. He 
said the applicant was trying to honor that. He said the applicant was required to provide 18 parking 
spots, and the only realistic way to put them on the property was in the location shown and to 
provide the necessary back-out space that forced the parking spots right up along the property line. 
He said it was a reasonable use for the property and recommended approval. 
 
Ms. Geffert concurred and said the parking against the bypass continued to what was adjacent. 
Chair Eldridge said the project would not change the streetscape. 
 
The motion passed unanimously 6-0.  
 

V. ADJOURNMENT 

The meeting adjourned at 10:35 p.m. 
 
Respectfully submitted, 
 
Joann Breault 
BOA Recording Secretary 
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February 21, 2024 Meeting 

II. OLD BUSINESS 

A. REQUEST TO WITHDRAW  The request of Giri Portsmouth 505 Inc. 
(Owner), for property located at 505 US Route 1 Bypass whereas relief is 
needed to demolish the existing structure and construct a new hotel with a 
drive thru restaurant which requires the following: 1) Special Exception from 
10.440 Use #10.40 hotel where it is permitted by Special Exception; 2) 
Variance from Section 10.1113.20 to allow parking spaces between the 
principal building and a street; 3) Variance from Section 10.1113.41 for parking 
located 1 foot from the lot line where 40 feet is required; 4) Variance from 
Section 10.575 to allow dumpsters to be located 1 foot from the lot line where 
10 feet is required; 5) Variance from Section 10.835.32 to allow 1 foot between 
the lot line and drive-thru and bypass lanes where 30 feet is required for each; 
and 6) Variance from Section 10.835.31 to allow 37 feet between the menu 
and speaker board and the front lot line where 50 feet is required. Said 
property is located on Assessor Map 234 Lot 5 and lies within the General 
Business (GB) District. (LU-23-199)  REQUEST TO WITHDRAW 

*Please note the Variances for this application were denied at the 
January 23, 2024 Board of Adjustment meeting and the Special 
Exception was continued to the February meeting pending additional 
information to be provided by the applicant. 

Planning Department Comments 
 
On Tuesday, January 23, 2024 the Board of Adjustment denied the following variances to 
construct a new hotel with a drive-thru restaurant: 

 
1. Variance from Section 10.1113.20 to allow parking spaces between the principal 

building and a street; 
2. Variance from Section 10.1113.41 for parking located 1 foot from the lot line 

where 40 feet is required; 
3. Variance from Section 10.575 to allow dumpsters to be located 1 foot from the lot 

line where 10 feet is required; 
4. Variance from Section 10.835.32 to allow 1 foot between the lot line and drive-thru 

and bypass lanes where 30 feet is required for each; and 
5. Variance from Section 10.835.31 to allow 37 feet between the menu and speaker 

board and the front lot line where 50 feet is required. 
 
Staff recommends that the Board suspend their rules and allow the applicant to withdraw the 
request for a special exception. 
  



266 Middle Street   Portsmouth NH 03801    P. 603-427-5500   F. 603-427-5510    www.bosenandassociates.com 

 

John K. Bosen 

Admitted in NH & MA 

 

Christopher P. Mulligan 

Admitted in NH & ME 

 

Molly C. Ferrara 

Admitted in NH & ME 

 

Austin Mikolaities 

Admitted in NH 

 

Bernard W. Pelech  

1949-2021 

 

 
 

 

 

 

 

 

 

February 5, 2024  

 

 

Phyllis Eldridge, Chair 

City of Portsmouth Zoning Board of Adjustment 

One Junkins Ave 

Portsmouth, NH  03801 

 

Re: 505 US Route 1 BYO (LU-23-199)  

 

Dear Ms. Eldridge:   

 

 The Applicant is in receipt of your letter dated January 29, 2024. At this time, the 

Applicant would like to withdraw its Request for a Special Exception without prejudice. 

Thank you.  

 

 

 

      Very truly yours, 

 

 

 

      John K. Bosen, Esquire 

 

 

cc: Giri Portsmouth 505 Inc.  

 Patrick Crimmins, Tighe & Bond 

 

 

 

 

 

 

 John K. Bosen 
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February 21, 2024 Meeting 

II. OLD BUSINESS 

A. REQUEST TO POSTPONE The request of Friends of Lafayette House in 
care of Melanie Merz (Owner), for property located at 413 Lafayette Road 
whereas relief is needed to construct an attached caretakers unit to the 
existing residential care facility which requires the following: 1) Variance from 
Section 10.331 to extend, enlarge, or change the lawful nonconforming use 
without conforming to the Ordinance; and 2) Variance from Section 10.334 to 
extend the nonconforming use to a remaining portion of the land. Said property 
is located on Assessor Map 230 Lot 23A and lies within the Single Residence 
B (SRB) District. (LU-23-208) REQUEST TO POSTPONE  

Planning Department Comments 
The applicant is requesting to postpone consideration of this application to allow for a site 
survey to be completed. 
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February 9, 2024 
 
Portsmouth Zoning Board 
Attn: Board Members 
1 Junkins Avenue, Suite 3rd Floor 
Portsmouth, NH 03801 
 
RE: ZBA Continuance Request 
 413 Lafayette Road, Portsmouth, NH 
 Tax Map 230, Lot 23A 
 JBE Project No. 23036 
 
Dear Board Members,  
 
On behalf of our client & owner, Friends of Lafayette House, Jones & Beach Engineers, Inc. 
respectfully requests a continuance of the pending variance application for the above referenced 
parcel from the February 21st meeting to the March 19th meeting.  
 
Please contact me if you have any questions.  Thank you very much for your time. 
 
Very truly yours, 
JONES & BEACH ENGINEERS, INC. 
 
 
 
Joseph Coronati 
Vice President 
 
cc: Melanie Merz, Friends of Lafayette House (via email) 
 
  
 

Mobile User
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February 21, 2024 Meeting 

III. NEW BUSINESS 

A. The request of DSM MB II LLC (Owner), and Bruno Fonzo (Applicant) for 
property located at 1500 Lafayette Road Unit 6 whereas relief is needed to 
establish a UPS store which requires the following: 1) Special Exception from 
use #7.30 consumer service where it is permitted by Special Exception. Said 
property is located on Assessor Map 252 Lot 2 Unit 6 and lies within the 
Gateway Center (G2) District. (LU-24-5) 

Existing & Proposed Conditions 
 Existing  Proposed Permitted / Required  
Land Use: Personal Service *Consumer 

Service (Allowed 
by Special 
Exception) 

Mixed residential and 
commercial uses 

Unit #6 Area (sq. ft.) 1366 1366 1366  

Parking (Spaces)  1 per 400 s.f. GFA 1 per 400 s.f.GFA 
 

  
Estimated Age of 
Structure:  

1995 Special Exception request(s) shown in 
red.  

 

*A UPS store is considered a “consumer services” use that is allowed by Special Exception 
in the G2 District 

Other Permits/Approvals Required 
• Building Permit (Tenant Fit Up)  
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Neighborhood Context  

 

  

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
September 15, 1998 – the Board granted a variance to allow a 3,600 s.f. restaurant in 

an existing shopping center which is in a district that does not allow restaurants and a 
variance to allow 381 parking spaces where 444 parking spaces are required. 

February 18, 2003 – the Board denied the request for a variance to Article IX, Section 
10-907 to allow 14.4 sf of additional attached signage for an aggregate of 841.8 sf of 
attached signage where 745.3 sf is the maximum aggregate attached signage is 
allowed. 

Planning Department Comments 
The applicant is requesting to establish a UPS store which is considered a consumer 
service under the Zoning Ordinance. The previous tenant of unit 6 was Super Cuts which 
was considered a personal service. The change in use requires a special exception from the 
Board. Personal service uses and consumer service uses require the same amount of 
parking under Section 10.1112.321 so no additional parking is needed. 

Special Exception Review Criteria  
The application must meet all of the standards for a special exception (see Section 10.232 
of the Zoning Ordinance).  

1. Standards as provided by this Ordinance for the particular use permitted by special 
exception; 

2. No hazard to the public or adjacent property on account of potential fire, explosion or 
release of toxic materials;  

3. No detriment to property values in the vicinity or change in the essential 
characteristics of any area including residential neighborhoods or business and 
industrial districts on account of the location or scale of buildings and other 
structures, parking areas, accessways, odor, smoke, gas, dust, or other pollutant, 
noise, glare, heat, vibration, or unsightly outdoor storage of equipment, vehicles or 
other materials;  

4. No creation of a traffic safety hazard or a substantial increase in the level of traffic 
congestion in the vicinity;  

5. No excessive demand on municipal services, including, but not limited to, water, 
sewer, waste disposal, police and fire protection and schools; and  

6. No significant increase of stormwater runoff onto adjacent property or streets. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 

  

https://files.cityofportsmouth.com/files/planning/ZoningOrd-230807.pdf


1500 Lafayette Road, Portsmouth, NH 
 
Market Basket Plaza 
 
Proposed Tenant: The UPS Store 
 
Narrative in support of Special Exception (Use) Application, Section 10.232 
 
Market Basket Plaza, located at 1500 Lafayette Road, Portsmouth, NH is a multi-tenant retail 
shopping center anchored by a Market Basket supermarket. It was constructed in the mid-
1990s. 
 
In addition to Market Basket there are 11 retail spaces that house a variety of retail, restaurant, 
financial and consumer service uses. 
 
The Portsmouth Planning Department has determined that a Special Exception from the Zoning 
Ordinance is required for “The UPS Store” a pack and shipping store. The previous tenant was 
"SuperCuts” hair salon that vacated in mid-2023. 
 
There are approximately 387 parking spaces serving the 89,466 sq. ft. shopping center. 
 
The subject Application is for a Special Exception under Section 10.440 of the Zoning Ordinance 
to permit a Consumer Service Use, according to the Planning Dept. 
 
The proposed tenant, “The UPS Store” is an ideally suited use for this type of shopping center. 
“The UPS Store” will have one space for delivery trucks adjacent to its rear door. There will be 
no unusual noises, odors or impacts from the proposed use. It will offer convenience to the 
existing customers of the multi-use shopping center. 
 
There have been many changes in tenancy in this shopping center since it was originally built. 
Notably, a pack and ship store “The Parcel Room” was an earlier tenant in the shopping center. 
 
The Landlord respectfully requests that the Zoning Board of Adjustment grant the requested 
Special Exception to allow the tenancy of “The UPS Store.” 
The Special Exception Criteria. 
 
The proposal easily meets the criteria for the necessary special exception. Those criteria are set 
forth in the ordinance at §10.232.20.  
 
10.232.21 Zoning Compliance: The property complies with the standards outlined in the 
Ordinance for special exception uses.   Zoned for commercial use, it’s an ideal site for the UPS 
Store, aligning with zoning regulations. Full conformity with the existing zoning laws is assured.  
 



10.232.22 Ensuring Public Safety:   The proposed Use can be operated safely.   The premises and 
the operations it will host are designed to be free from risks of fire, explosions, or the emission 
of hazardous substances. 
 
10.232.23 Local Impact Considerations: The operation within Market Basket Plaza will not harm 
property values or alter the fundamental character of surrounding residential, commercial, or 
industrial areas. This includes no negative impact from building scale, parking logistics, access 
routes, or environmental nuisances like odor, smoke, emissions, noise, light pollution, heat, 
vibration, or the outdoor storage of materials, vehicles, or materials. 
 
10.232.24 Traffic and Parking: The business will not increase traffic congestion as it is located 
within a complex with ample parking—387 spaces.  Tenant advises that appointment scheduling 
may be used to manage customer flow and ensure smooth operations without affecting local 
traffic. 
 
10.232.25 Conservation of Municipal Resources:  The proposed pack and ship use will not place 
undue burdens on municipal utilities and services.  There will be no adverse effects on the 
water supply, sewage system, waste management, emergency services, or educational 
institutions.   
 
10.232.26 Effective Stormwater Handling: The operation will not result in any increase in 
stormwater runoff affecting neighboring properties or public thoroughfares.  There will be no 
change to the building footprint or paved surfaces, no increase in impervious area. 
 
Conclusion. For the foregoing reasons, the Applicant and Property Owner respectfully request 
that the Board grant the special exception as requested and advertised. 
 
Thank you for your consideration. 
 
John Matthews 
Landlord’s Representative 
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2 FIXTURE PLAN

FLOOR PLAN KEYED NOTES

1 EXISTING DOOR TO REMAIN
2 EXISTING STOREFRONT TO REMAIN
3 METAL SECURITY GATE PROVIDED BY TUPSS APPROVED VENDOR. FOR ROLL DOWN GATES REFER

TO DETAIL 6/A1.1 FOR ADDITIONAL INSTALLATION REQUIREMENTS.
5 ELECTRICAL PANEL
9 MAILBOX MODULES PROVIDED BY TUPSS VENDOR
10 FIBERGLASS REINFORCED PLASTIC PANELS (TO BE PROVIDED BY FIXTURE VENDOR AND

INSTALLED BY GC)
11 COPIER
12 BINDER
13 COMPUTER
14 LAMINATOR
15 LIVE SCAN
18 DIGITAL MONITOR WITH CEILING MOUNT. BOTTOM OF MONITOR TO BE INSTALLED AT 80" AFF,

REFER TO DETAIL 2/A6.0. FOR CEILING HEIGHTS OVER 12'-0" OR OPEN CEILING APPLICATIONS
REFER TO DETAIL 6/A6.0

19 GATE POCKET DOOR PROVIDED BY FIXTURE VENDOR AND INSTALLED BY GC. REFER TO DETAIL
3/A1.1

20 AUTOMATIC DOOR TO BE INSTALLED PER MANUF STANDARDS. IT IS THE RESPONSIBILITY OF
FRANCHISEE TO WORK WITH THEIR GENERAL CONTRACTOR AND/OR ARCHITECT TO REVIEW
LOCAL, CITY, OR OTHER RELEVANT CODES PERTAINING TO THE STOREFRONT MODIFICATIONS,
INCLUDING GLASS DOOR SPECIFICATIONS. THE UPS STORE, INC. AND SUPPLIERS OF AUTOMATED
ENTRY DOORS DO NOT PROVIDE REQUIRED GLASS ENERGY SPECIFICATIONS PER LOCAL OR CITY
CODES (IE. UFACTOR AND SOLAR HEAT). NOTE, THE LOCAL OR CITY CODE MIGHT IMPACT THE
ENTIRE STOREFRONT GLASS.

22 INFLATABLE AIR CUSHIONING MACHINE
25 WALL MOUNTED BUBBLE WRAP DISPENSER. IF BUBBLE WRAP IS PLACED ABOVE A STORAGE RACK,

TOP SHELF TO BE INSTALLED AT 5'-0" AFF.
26 GC TO CUT 24" X 96" OPENING FOR MAIL DROP. REFER TO DETAIL 4/A2.1.
28 CONVENTIONAL FRONT LOAD MAIL AREA. REFER TO SHEET A1.6 FOR ADDITIONAL DETAILS.

CONVENTIONAL MAIL ROOM DIMENSION NEEDS TO BE VERIFIED WITH MAIL BOX SPECIFICATIONS.
29 CONVENTIONAL REAR LOAD MAIL AREA. REFER TO SHEET A1.5 FOR ADDITIONAL DETAILS.

CONVENTIONAL MAIL ROOM DIMENSION NEEDS TO BE VERIFIED WITH MAIL BOX SPECIFICATIONS.
30 PACK & SHIP HANGING SIGN
31 ILLUMINATED OPEN SIGN

FIXTURE SCHEDULE_NEW

FIXTURE TAG COUNT DESCRIPTION VIRA 3C #
BH-B1L 1 SINGLE REAR LOAD MAIL CABINET ASY53541 402
BH-B2 2 MODULAR MAIL BOX ASY53538 136
BH-B3 2 MAIL UPPER CABINET ASY53539 137
BH-B3L 1 SINGLE MAIL UPPER CABINET ASY13526 417
BH-B5 1 KEY CABINET; INSTALL BOTTOM OF CABINET AT 34" AFF 6101044
BH-B7 2 MOBILE MAIL STORAGE RACK ASY13482 222
BH-C8 2 TIME SAVING KIOSK 48" X 24" ASY13486 410
BH-C9 3 4X4 SLAT WALL WITH FINISH TRIM; INSTALL TOP OF SLAT WALL 1" FROM TOP OF

PT-02 PAINT LINE
TBD TBD

BH-D2 1 PEG BOARD, PRINT CONSULTATION 40"H X 20"W - INSTALL VERTICALLY, TOP OF
PEG BOARD AT 92" AFF

ASY13531 286

BH-D8L 1 MULTI-USE DESK 36"W X 34"H TBD 483
BH-E2A 1 RETAIL WALL KIT 96"W X 84"H 104
BH-E22 1 RETAIL SOFFIT 104"W X 60"H WITH LIGHT AND (2) 4"W X 84" H RETAIL MODULAR

WALL
371

BH-F1A 2 POS COUNTER W/ DISPLAY FRONT 36"W X 32"D X 36"H 005
BH-F2A 1 POS COUNTER W/ DISPLAY FRONT 48"W X 32"D X 36"H 006
BH-F3L 1 SCALE STAND 36"W X 32"D ASY53562 466
BH-F4L 2 SCALE STAND 24"W X 32"D ASY53560 406
BH-F6 1 ADA PULL OUT SHELF ASY53533 009
BH-F8 1 PEG BOARD, POS WALL 24"H X 20"W - INSTALL VERTICALLY, TOP OF PEG BOARD AT

78" AFF
ASY53535 059

BH-F10L 1 POS 90 DEGREE CORNER WEDGE - WIDE FRONT 481
BH-F11 1 POS MODULAR WALL UNIVERSAL FASCIA KIT (24"H) - GC CUT TO FIT ASY53848 334
BH-H5 1 HD MAIL CABINET (BOM) ASY53549 020
BH-I2 1 MODULAR WALL, POS 36"W X 18"D X 96"H ASY53542 038
BH-I17L 1 MODULAR WALL 24'W X 4"D X 96"H ASY13563 471
BH-I20L 1 MODULAR WALL 54"W X 4"D X 96"H ASY13561 468

FIXTURE SCHEDULE_NEW

FIXTURE TAG COUNT DESCRIPTION VIRA 3C #
BH-I23L 1 MODULAR MAILDROP CABINET 24"W X 15"D X 96"H TUPS511A
BH-J3L 1 MOBILE PACK TABLE - CARPET TOP 96"W X 48"D X 31"H
BH-J4L 1 WIRE CABINET W/ TWO ADJUSTABLE SHELVES
BH-J5L 1 CUBBY CABINET
BH-J6L 2 CORRUGATE WORKSHOP CABINET 42"W X 23"D ASY53838
BH-J7L 1 MOBILE PACK TABLE - CARPET TOP 72"W X 48"D X 31"H
BH-J8L 2 CORRUGATE WORKSHOP CABINET 30"W X 23"D
BH-J9L 1 WIRE CABINET W/ TWO ADJUSTABLE SHELVES
BH-J10L 1 CUBBY CABINET
BH-J17 1 METAL CARTON RACK 24"W X 24"D X 96"H - STARTER ASY13528 206
BH-J18 5 METAL CARTON RACK 24"W X 24"D X 96"H - ADDER ASY13542 210
BH-J20 1 METAL STORAGE RACK 48"W X 24"D X 96"H ASY13483 251T
BH-J20T 1 METAL STORAGE RACK SHELF KIT 48"W X 24"D 80111330-SU

B32773
251S

BH-J21 3 METAL STORAGE RACK 72"W X 24"D X 96"H ASY13479 252T
BH-J21L 2 PRIVACY PANEL 72"W X 96"H 474
BH-J21T 2 METAL STORAGE RACK SHELF KIT 72"W X 24"D 80111311-SU

B32770
252S

BH-J22 5 METAL STORAGE RACK 96"W X 24"D X 96"H ASY13484 253T
BH-J22T 3 METAL STORAGE RACK SHELF KIT 96"W X 24"D 80111376-SU

B32774
253S

BH-J26 2 RETRACTABLE EXTENSION CORD REEL - REFER TO SHEET A6.0 FOR INSTALL
INFORMATION - INSTALL WITH NARROW SIDE FACING STOREFRONT

256

BH-J28 1 PRIVACY PANEL, PERFORATED 96"W X 24"H, IF INSTALLED ON 7' RACK THEN GC
CUT TO FIT AND INSTALL CUT SIDE DOWN

031

BH-J29 1 PRIVACY PANEL 24"W X 96"H 057
BH-J43 1 WALL MOUNTED BUBBLE WRAP 151
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III. NEW BUSINESS 

B. The request of Timothy S. Wheelock and Susan V. Denenberg (Owners), 
for property located at 414 State Street Unit 2 whereas relief is needed to 
convert a ground floor commercial unit to a residential unit which requires the 
following: 1) Variance from Section 10.642 to allow a residential unit on the 
ground floor where nonresidential is required in the Downtown Overlay District; 
and 2) Variance from Section 10.5A41.10A to allow 806 square feet per 
dwelling unit where 3,000 square feet is required. Said property is located on 
Assessor Map 116 Lot 13 Unit 2 and lies within the Character District 4-L1 
(CD4-L1) and Downtown Overlay District (DOD). (LU-24-6) 

Existing & Proposed Conditions 
 Existing  Proposed Permitted / Required  
Land Use: Commercial Office *Residential 

Unit 
Mixed Uses 

Lot area (sq. ft.): 4,840 4,840 3,000 min.  

Lot Area per Dwelling  
Unit (sq. ft.):  

968 806 3,000 min.  

Front Yard (ft.): 3.75 3.75 15 max.  
Right Yard (ft.): 10 10 5 minimum 

20 maximum 
 

Left Yard (ft.): 0.5 0.5 5 minimum 
20 maximum 

 

Rear Yard (ft.): 1  1 5 min.  
Parking  4 4 6   
Estimated Age of 
Structure:  

1850 Variance request(s) shown in red.   

*Structures in the Downtown Overlay District (DOD) require nonresidential uses on the 
ground floor. 

Other Permits/Approvals Required 
• Building Permit 
• Parking Conditional Use Permit (TAC and Planning Board) 
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Neighborhood Context  

 

  

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
No previous history found. 

Planning Department Comments 
The applicant is requesting variances to convert a ground floor commercial office to a 
residential unit. The property is in the Downtown Overlay District which requires ground floor 
uses to be nonresidential. This change will decrease the lot area per dwelling unit from 968 
to 806 and will require a parking conditional use permit from the Planning Board. The 
applicant is not proposing any exterior changes. 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 
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III. NEW BUSINESS 

C. The request of Frances E. Mouflouze Revocable Trust of 2015 (Owner), for 
property located at 550 Sagamore Avenue whereas relief is needed to 
demolish the existing structure and construct a three dwelling unit building 
which requires the following: 1) Variance from Section 10.440 Use #1.51 to 
allow a three dwelling unit structure where it is not permitted. Said property is 
located on Assessor Map 222 Lot 11 and lies within the Single Residence B 
(SRB) District. (LU-24-9) 

Existing & Proposed Conditions 
 Existing  

  
Proposed  
  

Permitted / Required    

Land Use: Single 
family 
dwelling  

*Three-unit 
dwelling 

Primarily residential   

Lot area (sq. ft.): 62,754 62,754 15,000 min.  

Lot Area per Dwelling  
Unit (sq. ft.):  

62,754 20,918 15,000 min.  

Street Frontage (ft.): 139.8 139.8 100 min.  
Lot depth (ft.)  434 434 100 min.  
Front Yard  (ft.): 33 31 30 min.  
Left Yard (ft.): 45 65 10 min.  
Right Yard (ft.): 40 11 10 min. 
Rear Yard (ft.): >300 283 30 min.  
Height (ft.): 13.1 <35 35 max.  
Building Coverage (%):  5.8 9 20 max.  
Open Space Coverage (%):  98.2 94.2 

 
40 min.  

Parking  2 12 4   
Estimated Age of Structure:  1960 Variance request(s) shown in red.  

  
 

*A three-unit dwelling is not permitted in the SRB.  

Other Permits/Approvals Required 
• Building Permit 
• Site Review (TAC and Planning Board)  
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Neighborhood Context  

 

  

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
October 17, 2023 – The Board denied the request to demolish the existing structure 

and construct two duplexes (creating a total of 4 living units) which requires the 
following: 1) Variance from Section 10.513 to allow more than one free-standing 
dwelling unit on a lot; and 2) Variance from Section 10.440 Use #1.30 to allow the 
construction of duplexes where they are not permitted. 

December 23, 2023 – The Board denied the request for a rehearing of the October 17, 
2023 decision to deny the request for demolishing the existing structure and 
constructing two duplexes (creating a total of 4 living units) which requires the 
following: 1) Variance from Section 10.513 to allow more than one free-standing 
dwelling unit on a lot; and 2) Variance from Section 10.440 Use#1.30 to allow the 
construction of duplexes where they are not permitted.  

Planning Department Comments 
Fisher vs. Dover 
 
The applicant was before the Board on October 17 of 2023 seeking relief from Section 
10.513 to allow more than one free-standing dwelling unit on a lot; Section 10.440 Use 
#1.30 to allow the construction of duplexes where they are not permitted. The Board denied 
the request for relief at that time citing that it did not meet the spirit of the ordinance or 
hardship criteria as the lot is oversized and is presently conforming.. The new design is one 
building with three proposed dwelling unit. Staff feels this is a significant enough change that 
would not evoke Fisher v. Dover, but the Board may want to consider whether it is 
applicable before the application is considered.  
 
“When a material change of circumstances affecting the merits of the applications has not 
occurred or the application is not for a use that materially differs in nature and degree from 
its predecessor, the board of adjustment may not lawfully reach the merits of the petition. If it 
were otherwise, there would be no finality to proceedings before the board of adjustment, 
the integrity of the zoning plan would be threatened, and an undue burden would be placed 
on property owners seeking to uphold the zoning plan.” Fisher v. Dover, 120 N.H. 187, 
(1980). 
 
The applicant is proposing to demolish the existing structure and construct a 3 unit structure 
in its place. This application will be require site plan review approval before a building permit 
can be obtained. If the request is granted, staff recommends the following stipulation for 
consideration: 
 
1.  The design and location of the structure may change as a result of Planning Board 
review and approval. 
 

Variance Review Criteria 
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This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance.  







MEMORANDUM 
 
To:  Portsmouth Zoning Board of Adjustment (“ZBA”) 
From:  R. Timothy Phoenix, Esq. 
 Monica F. Kieser, Esq. 
Date:  January 31, 2023 (revised February 2, 2024) 
Re:  The Frances E. Mouflouze Revocable Trust of 2015 
 Owner/Applicant 
         Project location: 550 Sagamore Avenue 
         Tax Map 222, Lot 11 
   Single Residence B (SRB) District 
 
Dear Chair Eldridge and Zoning Board Members: 
 

On behalf of Frances E. Mouflouze, Ted W. Alex and Patricia Cameron, Trustees, The 

Frances E. Mouflouze Revocable Trust of 2015 (“Mouflouze” or “Applicant”) we are pleased to 

submit this memorandum and attached exhibits in support of zoning relief to be considered by 

the ZBA at its February 21, 2024 meeting. 

 

I.  EXHIBITS 
 

A. Plan Set 
 1/9/2023 Existing Conditions Plan – by Easterly Survey.  
 1/30/2024 Board of Adjustment Site Plan – by Altus Engineering.  
 1/30/2024 Preliminary Grading Plan – by Altus Engineering.  

B. Architectural Elevations and Floor Plans – by McHenry Architecture, Inc.  
 A1 – Floor Plans 
 A2 – West Elevation 
 A3 – North Elevation 
 A4 – East Elevation  
 A5 – South Elevation 
 A6 – Renderings  

C. Site Plan and Architectural Plans denied October 17, 2023. 
D. ZBA Notice of Decision & Minutes, October 17, 2023 
E. 9/18/23 Property Value Impact Report – by White Appraisal.  
F. Site photographs. 
G. Tax Assessors Card. 
H. Tax Map 222. 
I. City GIS Map – identifying nearby zoning districts and surrounding area. 
J. Conceptual 3-Lot Subdivision Plan – by Altus Engineering.  

 
II.   PROPERTY/PROPOSAL 
 

550 Sagamore Ave. is a 1.44 acre (62,754 sf), deep and relatively narrow lot with 139.8 

feet of frontage containing a circa 1960 single-family home with front steps slightly encroaching 
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into the front setback (“the Property”) (Exhibit A).  The Property is located in the Single 

Residence B (“SRB”) District.    

Mouflouze previously sought to develop the lot with 2 duplex structures (4 units) (“the 

Initial Project”) (Exhibit C).  The ZBA denied that proposal, which is on appeal with the 

Housing Appeals Board.  (Exhibit D).  In an effort to accommodate feedback from the abutters 

and ZBA, Mouflouze has reduced and redesigned the Initial Project.  Mouflouze now proposes to 

raze the existing dated building and other improvements in favor of three units within a colonial 

home and barn (“the Revised Project”). (Exhibits A, B).   The architectural design is inspired by 

a typical New England Farmstead, which develops over time, typically beginning with a single 

family farmhouse near the street with several additions towards the rear of the property followed 

by the Barn.  Reflecting the growth of the Farmstead in an architectural form is significantly 

more attractive and compatible with the neighborhood than the previous duplex structures. 

 

III. FISHER V. DOVER 
 

 Consideration of subsequent petitions by a zoning board are limited to those which 

present a material change in circumstances affecting the application, propose a use materially 

different in nature or degree, or are implicitly or explicitly invited by the ZBA.  Fisher v. Dover, 

121 N.H. 187 (1980); Hill-Grant Living Trust v. Kearsarge Lighting Precinct, 159 N.H. 529 

(2009).  However, the limitation is not to be technically and narrowly imposed.  Bois v. 

Manchester, 113 N.H. 339, 341 (1973) (holding a youth residential center for 15 boys referred by 

social services and supervised by 3 live-in staff materially different in nature and degree than a 

rooming house for 15 court-referred youths).  Material changes also include the law applicable at 

the time of the application.  Brandt Development Company v. City of Somersworth, 162 N.H. 

553 (2011) (approving a project identical to one previously denied in light of changes in 

applicable law resulting from Simplex Techs., Inc. v. Town of Newington, 145 N.H. 727 (2001).   

Given the legal framework governing subsequent petitions to the ZBA, the previous 

concerns articulated by the ZBA and the changes presented in the current proposal, Mouflouze’s 

application meets the requirements of Fisher v. Dover and its progeny and therefore merits 

consideration.  Compared to the original project, the Revised Project: 
 

 Reduces the number of units from 4 to 3, a significant 25% reduction; 
 Proposes an attractive single structure instead of two free-standing duplex structures, 

eliminating the need for one of the variances previously sought; 
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 Reduces the number of vehicle trips by 25%; 
 Significantly increases the wooded buffer to Walker Bungalow, from 177 feet to 283 

feet;   
 Increases open space by +/- 2,363.42 s.f. to 80.6%, double the 40% required. 
 Decreases building coverage by +/- 1,474 s.f. to 9.0%, less than one-half the 

permitted 20% 
 Decreases density from 1 unit/15,688 square feet to 1 unit/20,918 square feet; 
 Preserves the streetscape of a single family home “look” with farmers porch; 

 

In addition to these improvements, the Revised Project is more representative of a New 

England Farmstead and therefore significantly more attractive than the previous duplex 

structures.    Accordingly, there has been a material change in circumstances and the Revised 

Project is worthy of consideration.  Fisher v. Dover, 121 N.H. 187 (1980). 

At the October 17, 2023 hearing on the Initial Project, the ZBA heard evidence from 

members of the public and abutters who complained about disturbance of the wooded buffer to 

Walker Bungalow homes, increased traffic, and lack of privacy resulting from the orientation of 

four dwelling units.  While abutters clearly advocated for the status quo and conformance, 

Member Mannle opined that Mouflouze could simply put in a road and a compliant three-lot 

subdivision behind the existing home.  (October 17, 2023 Minutes p. 11).  Member Margeson 

observed that the Initial Project “looked like a complex, with a lot of parking”.  (October 17, 

2023 Minutes p. 10).  Member Rheaume opined that an argument for multiple units could be 

made given the size and shape of the lot; however not necessarily four units.  (Id).  Member 

Rheaume concluded that the Initial Project, with two structures at an angle to the street, was “out 

of character for the neighborhood” as evidenced by “plenty of screening in front of them”.  

(October 17, 2023 Minutes p. 10).   Ultimately, a majority of the Board determined the Initial 

Project did not observe the spirit of the Ordinance, and the Property lacked sufficient hardship 

necessitating deviation from the Ordinance permitting two duplex structures.   

In addressing whether there was an argument for multiple structures on the Property, 

Member Rheaume noted that the size of the lot coupled with the fact that it was narrow and deep 

could support a hardship finding for multiple units.  He continued by opining that such a 

proposal, perhaps more evocative of a single-family home, might better observe the spirit of the 

Ordinance.  (https://www.youtube.com/watch?v=d6pKNXlbC-k at 1:08:00).  As an example, he 

relayed the approval of a project on Broad Street (#482), where a similarly shaped oversized lot 

was approved for development of three units in a single structure mimicking a single-family 
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home with additional units tucked behind evoking a New England “Connected Form” (big house, 

little house, back house, barn).   

The Revised Project addresses concerns raised by abutter and ZBA members while 

responding to the implicit or explicit invitation for a proposal that incorporates additional units in 

a more discreet fashion.   As revised, a single structure is proposed rather than two.  While the 

view from the street will appear as a single-family home,  two additional units are behind the 

front facing unit in a structure looking like a barn.  The current proposal is therefore responsive 

to the concerns raised by the ZBA and warrants full consideration.  Hill-Grant Living Trust v. 

Kearsarge Lighting Precinct, 159 N.H. 529 (2009). 

The ZBA has not hesitated to find material changes permitting consideration revised 

Projects on the merits, when revisions have reduced the size or density of a project and/or 

addressed concerns raised during the initial hearing.  Examples of previous analyses of Fisher v. 

Dover include: 

 #2015-9-11, Application of Paul Berton regarding 482 Broad Street. 
Initial request for four condominium units which complied with dimensional 
requirements and preserved significant open space was denied on September 22, 
2015.  Thereafter, the ZBA declined to invoke Fisher v. Dover to prohibit 
application of a reduced three unit proposal.  In addition to a 25% reduction in 
units, the revised proposal reduced the driveway by 24% and pavement by 27%. 
 

 #2019-16-13, Application of Tuck Realty for 23 townhouse units was denied.  A 
subsequent application which preserved an existing home on the property, merged 
the lots, and reduced the number of townhomes to 18 (21% reduction) was not 
precluded by Fisher v. Dover.   
 

 #2017-8-5, Application of Susan MacDougall to reconstruct/expand a one story 
addition at 39 Pray Street.  The ZBA declined to invoke Fisher v. Dover to 
prohibit a first floor addition in the yard setback after a previous first floor 
addition had been denied several years earlier.  Noting that the addition was more 
centered than before and would have lesser impact on abutting owner, the ZBA 
allowed consideration on the merits. 

 

 LU-22-86, Application of Neila, LLC to redevelop an existing garage as a 
dwelling unit within yard setbacks.  Despite previous denials of density and yard 
setback relief sought to convert the same garage to a dwelling, changes to the 
Ordinance coupled with elimination of upward expansion and neighborhood 
support resulted in the Board determining that Fisher v. Dover did not bar 
consideration of a revised project requiring nearly identical relief.   
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 LU-22-199, Application of Jeff & Melissa Foy to construct an addition within the 
front yard setback.  Initial proposal requested an addition 15.8 ft. from the front 
lot line where 30 ft. was believed to be required.  The Board determined that 
Fisher v. Dover did not bar subsequent consideration of a smaller addition the 
same distance from the lot line where the front yard was averaged to a required 19 
ft. in accordance with  PZO §10.516.10 

 

These examples illustrate that a number of considerations can be relied upon in 

determining whether the procedural bar of Fisher v. Dover supports summary dismissal of an 

application.  The Revised Project incorporates material changes in number of units and 

architectural designs.  Accordingly, the ZBA must consider the application on its merits. 

 

IV.  RELIEF REQUIRED  
 

The Revised Project proposes a single structure, and continues to meet the density 

(15,000 sf per unit), lot size, frontage, setback, building/lot coverage, open space and height 

requirements of PZO sec 10.521, Table of Density Standards.  (Exhibits A,B).  A single variance 

is required: 

1) PZO §10.440 Table of Uses – to permit a multifamily dwelling unit where 
multifamily dwelling units are prohibited. 

 

The intent of the SRB District is to provide dwellings at “low to medium densities 

(approximately 1-3 dwellings per acre)” (1 unit per .33 acre/14,520 s.f.).  The minimum lot size 

and lot size per dwelling unit in the SRB District is 15,000 s.f.   As compared to the SRB 

District, the Property is four times the size of the minimum lot and well exceeds the 100 ft. 

minimum frontage.   

The Property is across the street from the Garden Apartment/Mobile Home (“GA/MH”) 

District with Sagamore Court Apartment Complex and just north of the Sagamore Court 

Apartments is the General Residence A (“GRA”) District.  (Exhibit H, I).  Also across the Street 

is the Single Residence A (“SRA”) District with the Tidewatch Condominium development and 

a recently approved development of 4 single family homes on the 1.95 acre Luster King parcel. 

Traveling south toward Sagamore Creek, one passes a three unit condominium at 792 Sagamore 

Avenue (a 0.279 acre lot) and then the Waterfront Business District, which contains a mix of 

residential and business uses.  (Exhibit H, I).   
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While the SRB district envisions primarily single-family dwellings, the three unit 

proposal on 1.44 acres at (62,726 s.f.) equals one (1) unit per .46 acre/20,918 s.f. or 2.13 

units/acre thus meets the underlying purpose of the SRB district to provide dwellings “at low to 

medium densities (approximately 1 to 3 dwellings per acre).” (1 unit per .33 acre/14,520 sf).  The 

intersection of the various districts with differing lot size and density requirements also creates a 

transitional area, allowing a multi-unit structure to fit in.   Specifically, the Sagamore Court 

Apartment Complex contains 144 units on 15.01 acres.  The number of units is more than double 

the 60 units the GA/MH Zone normally permits in an area of that size.  The result is a higher 

density of 1 unit per .10 acre/4,541 s.f. (9.6 units per acre) in a district intending garden 

apartments “at moderate densities (up to 4 dwelling units per acre)” or a maximum of 1 dwelling 

unit per .25 acre/10,890 s.f..  Similarly, Tidewatch Condominium Complex contains 117 units 

clustered on a 53 acre lot in the Single Residence A (“SRA”) District, which requires 1 dwelling 

pe acre/43,560 sf.  Tidewatch’s density is also more than double the 53 units the SRA District 

permits in an area of that size.   Again, the result is a higher density of 1 unit per .46 acre/19,952 

s.f. or 2.18 units per acre in a district intending  “low to medium densities (approximately 1-3 

dwellings per acre)” or a maximum of 1 unit per .33 acre/14,520 s.f.).   For these reasons a 

density-compliant three unit structure matches the surrounding area. 

Additionally, while there are a couple relatively large lots immediately abutting the 

subject, there are also many homes on small lots heading south in the area of Cliff Road and 

north in the area of Verdun Avenue. (Exhibit H, I).   Considering the overall densities within 

approximately 2/10 of a mile north or south of the subject, 3 units on a 62,754 s.f. lot (20,918 

s.f./unit) compares favorably.  Consider as well that the subject lot is large enough for a city 

street with a cul-de-sac that could permit up to three units, but which would significantly 

increase pavement and result in the loss of the significant proposed wooded area to the lot’s rear, 

contrary to the express wishes of abutting lot owners. (EXHIBIT J).  The Revised Project 

significantly increases the buffer to the Walker Bungalow abutters, retains the appearance of a 

single-family home from the street, and reduces traffic and paving compared to the Initial 

Project.    
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V.  VARIANCE REQUIREMENTS 
 

1.   The variance will not be contrary to the public interest 
2.   The spirit of the ordinances observed 

 
The first step in the ZBA's analysis is to determine whether granting a variance is not 

contrary to the public interest and is consistent with the spirit and intent of the ordinance, 

considered together pursuant to Malachy Glen Associates, Inc v. Town of Chichester, 155 NH 

102 (2007) and its progeny.  Upon examination, it must be determined whether granting a 

variance "would unduly and to a marked degree conflict with the ordinance such that it violates 

the ordinances basic zoning objectives." Id.  “Mere conflict with the ordinance is not enough.” 

Id.  

The Portsmouth Zoning Ordinance (PZO§10.121) was enacted for the general purpose of 

promoting the health, safety and welfare in accordance with the Master plan by regulating: 
 

1. The use of land, buildings and structures for business, industrial, residential and other 
purposes – The existing 60+ year old home, comparatively close to the lot line, with 
extensive pavement, will be removed in favor of a single structure evoking a New 
England farmstead.  Use of this relatively large lot for three units, in an aesthetically 
pleasing non-complex-like single structure and compatible with the surrounding area is a 
reasonable use of the land.  

2. The intensity of land use, including lot sizes, building coverage, building height and bulk, 
yards and open space – The Project complies with all dimensional requirements, (See 
Sec. III supra), needing only relief for a multifamily unit where multifamily homes are 
not permitted.  The Revised Project is far less impactful than a standard three (3) lot 
subdivision which would significantly increase pavement and lose much rear wooded 
area.   

3. The design of facilities for vehicular access, circulation, parking and loading – The 
existing shallow driveway and wide curb cut makes it difficult to turn around to exit the 
Property.  This curb cut will be narrowed and the driveway lengthened, eliminating 
vehicles backing up into the public right of way.  Each unit’s two-car garage parking, 
guest spaces, and longer driveway provides adequate turnaround for homeowners and 
emergency vehicles.   (Exhibit A).   

4. The impacts on properties of outdoor lighting, noise, vibration, stormwater runoff and 
flooding – The Revised Project increases the wooded buffer by over 100 ft. to 283 ft. 
behind the proposed multifamily structure.  Vegetative buffers and/or fences are proposed 
along the north and south boundaries.  The rear of the lot will be left heavily wooded. 
The proposed 80.6% open space and 9.5% building coverage where 40% and 20% are 
required respectively, further demonstrate the reasonableness of the reduced scope 
proposal, particularly when compared to a full-on subdivision.  

5. The preservation and enhancement of the visual environment – The Revised Project 
significantly improves upon existing conditions and the Initial Project by reducing the 
wide paved driveway, and proposing a single structure representative of farmstead with 
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barn behind, proposed landscaping/fences in the side setbacks, and leaving far more of 
the wooded lot than previously proposed.  As revised, these features clearly preserve and 
enhance the visual environment.   

6. The preservation of historic districts buildings and structures of historic or architectural 
interest – The Property and the existing structure to be removed is not in the historic 
district and is of no known historic or architectural interest.  

7. The protection of natural resources, including groundwater, surface water, wetlands, 
wildlife habitat and air quality – The property will be served by recently upgraded 
municipal water and sewer.  The proposed landscaping and preserved wooded area to the 
rear (more than half the lot) will protect natural resources.    
 

Whether a variance "in a marked degree conflicts with the ordinance such that it violates 

the ordinance’s basic zoning objectives." Malachy Glen, supra, the New Hampshire Supreme 

Court also held: 

One way to ascertain whether granting the variance would violate 
basic zoning objectives is to examine whether it would alter the 
essential character of the locality.  Another approach to 
[determine] whether granting the variance violates basic zoning 
objectives is to examine whether granting the variance would 
threaten the public health, safety or welfare.  (Emphasis Added) 
 

The Property is located on busy Sagamore Avenue. While many homes nearby are single-

family, a number nearby are on relatively small lots, including a three unit structure near Cliff 

Road on a significantly smaller lot.  The Property’s location directly across the street from 

condominium and apartment complexes demonstrates that a tastefully designed 3-unit 

multifamily structure on this relatively large lot will not alter the essential character of the 

locality.  The pavement will be significantly reduced in width, with three fully building code-

compliant units, thus protecting, not threatening the public health safety or welfare.  

 

3.    Substantial justice will be done by granting the variance. 
 

If “there is no benefit to the public that would outweigh the hardship to the applicant” this 

factor is satisfied.  Harborside Associates, L.P. v. Parade Residence Hotel, LLC, 162 N.H. 508 

(2011).  That is, “any loss to the [applicant] that is not outweighed by a gain to the general public 

is an injustice.”  Malachy Glen, supra at 109.   

“The right to use and enjoy one's property is a fundamental right protected by both the 

State and Federal Constitutions.” N.H. CONST. pt. I, arts. 2, 12; U.S. CONST. amends. V, XIV; 

Town of Chesterfield v. Brooks, 126 N.H. 64 (1985) at 68.  Part I, Article 12 of the New 

Hampshire Constitution provides in part that “no part of a man's property shall be taken from 
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him, or applied to public uses, without his own consent, or that of the representative body of the 

people.”  Thus, our State Constitutional protections limit the police power of the State and its 

municipalities in their regulation of the use of property.  L. Grossman & Sons, Inc. v. Town of 

Gilford, 118 N.H. 480, 482 (1978).  “Property” in the constitutional sense has been interpreted to 

mean not the tangible property itself, but rather the right to possess, use, enjoy and dispose of 

it.  Burrows v. City of Keene, 121 N.H. 590, 597 (1981) (emphasis added).  Sagamore is 

constitutionally entitled to the use of the lot as it sees fit subject only to the effect of the lot size 

and density requirements.   

The Revised Project removes a dated single-family home with a wide curb cut at 

Sagamore Avenue in favor of a much narrower curb cut and fewer units in a single structure 

inspired by the New England Farmstead. The Revised Project also preserves a significantly 

greater wooded buffer is benefitting Walker Bungalow abutters and the abutters on either side 

and still includes wooded fence and landscaping.  To members of the public, the Revised Project 

appears simply as a larger single family home.  As such, there will be no benefit to the general 

public from denial and no harm to the general public by granting the variances.  Conversely, 

denial of the variance deprives Mouflouze the opportunity for reasonable and tasteful 

redevelopment of the property while simultaneously denying three purchasers, the opportunity to 

live near downtown Portsmouth at a price less than new single-family homes  on this lot. 

Accordingly, substantial justice is done by granting the variances.  

 

3.   Granting the variances will not diminish surrounding property values  
 

 Existing values of Sagamore Avenue properties are a function of their location on a 

busier street and in this neighborhood, their proximity to the densely developed Sagamore Court 

Apartments and Tidewatch Condominiums as well as other single-family homes on lots ranging 

from small to large.  The value of nearby Walker Bungalow Road properties reflects the quieter 

street and relative privacy afforded by the wooded buffers associated with the larger Sagamore 

Road lots to the west.  From the street, the Revised Project will appear as a single family home 

with a standard driveway.  Compared to the Initial Project (Exhibit C) and a fully conforming 

subdivision (Exhibit I), the single structure and additional preserved wooded area (Exhibit A) is 

the least impactful to the surrounding neighborhood.   

The White Property Value Impact report (Exhibit E) opined that granting the variances 

to permit the Initial Project would not diminish the value of surrounding property values.  It 
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follows that the more aesthetically pleasing single structure with fewer units and a substantially 

larger wooded buffer will also not diminish surrounding property values.   

 

4.      Denial of the variances results in an unnecessary hardship 
 

a. Special conditions distinguish the property/project from others in the area- 
 

The Property is four times the SRB lot size and its frontage well exceeds SRB frontage 

requirements.  Also, the depth of the Property is about three times its width, so the oversized lot 

is long and narrow.  These factors alone create special conditions.  Additionally, while zoned 

SRB, the Property is located at the intersection of various zones with single family homes on 

disparate lots on one side of the street and a densely developed apartment complex and 

condominium development on the other side.   See Walker v. City of Manchester, 107 N.H. 382, 

386 (1966) (hardship may be found where similar nonconforming uses exist within the 

neighborhood and the proposed use will have no adverse effect on the neighborhood).   In 

conjunction with the Property’s size and shape, the eclectic surrounding area also supports a 

finding of special conditions. 
 

b. No fair and substantial relationship exists between the general public purposes of the 
ordinance and its specific application in this instance. 

 

Use requirements are implemented to keep similar uses together and to promote 

compatibility between uses as transition points.  The Revised Project offers a multifamily use in 

a more compatible single structure akin to a single family home and barn, sited in a residential 

zone among other single family homes on varying lot sizes and across the street from a densely 

developed apartment complex and condominium development.  The Revised Project maintains a 

significantly larger wooded buffer behind the structure while existing tree screening landscaping 

and wooden fence preserve privacy for neighbors.   These factors taken together demonstrate the 

Revised Project’s compatibility with abutting lots and zones.  Accordingly, no fair and 

substantial relationship exists between the purposes of the Ordinance requirements and its 

specific application in this instance.   
 

c. The proposed use is reasonable. 
 

If the use is permitted, it is deemed reasonable.  Vigeant v. Hudson,151 NH 747 (2005).  

While multifamily structures are not permitted in the SRB District, the Revised Project proposes 

a dimensionally compliant single structure with density-compliant three units.  The structure will 
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REAL ESTATE APPRAISING & CONSULTING Brian W. White, MAI, SRA

September 18, 2023 

Timothy Phoenix, Esquire 
Hoefle, Phoenix, Gormley & Roberts, PLLC 
127 Parrott Avenue 
P.O. Box 4480 
Portsmouth, NH  03802-4480 

RE:  The Variance application for two residential duplex buildings to be located on 550 
 Sagamore Avenue in Portsmouth, New Hampshire. 

Attorney Phoenix:     
At your request, I have been asked to investigate the impact on the value of the abutting properties 
for the proposed two residential duplex buildings to be located on 550 Sagamore Avenue (Map 222, 
Lot 11) and to prepare an analysis and opinion on the matter.  I have reviewed the Portsmouth 
Zoning Ordinance that addresses the standards for the requested variance. I have also reviewed your 
Memorandum to the Portsmouth ZBA regarding the variance request.  To prepare this letter, I have 
completed research on the proposed subject property, the neighborhood and the greater Portsmouth 
marketplace.  The following letter summarizes my analysis, findings and conclusions: 

1. The Existing Development:

The subject property is a 1.44-acre parcel of land located on the eastern side of Sagamore 
Avenue in the Single Residence B (SRB) zone.  The subject property is currently improved 
with an older 1,092 square-foot single-family residence with an at-grade lower-level that 
contains a one-car garage and unfinished storage space.  The improvements were constructed 
in 1960 with renovations made over the years.  The residence appears to be in above average 
overall condition for a residence of its age in the Sagamore Avenue area.  The front portion 
of the parcel has paved drive and parking area that accesses the one-car garage.  There are 
interior and exterior stairways that provide access up to the first-floor area of the residence.  
There is a 448 square foot rear deck.  Approximately one-third of the mostly level to gently 
sloping parcel is improved or landscaped.  The rear two-thirds of the parcel is undeveloped 
natural wooded area.  This rear wooded area has a combination of larger evergreens and 
deciduous trees.  The terrain for the parcel is mostly level to gently sloping.  The rear portion 
of the parcel has a high-point area that has a few exposed ledge areas.  The terrain gently 
slopes downward from this high-point  to both the front and the rear of the parcel.  The 
parcel is serviced with municipal water and sewer, electricity, telephone, cable and internet.  
There are no wetland areas located on the parcel.   
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2. The Proposed Development: 

 

The older wood-frame single-family building will be razed and a new paved drive will be 
installed off of Sagamore Avenue in the northwestern portion of the subject’s parcel.  This 
paved drive will extend into the western and central portions of the parcel providing access 
to two new duplex residences.  There will be a vehicle turn-around and snow storage area 
located at the end of the paved drive area.  Each of the duplex buildings will have a front 
paved driveway that will provide access to the two-car garage areas of the two residential 
units.  The residences will each contain two levels of finished living area.   The units will 
have quality interior and exterior finishes that are commensurate with other similar new 
construction residences located in Portsmouth.  Based on the proposed site and building 
plans, the proposed townhouse style single-family residences will contain approximately 
2,173 square feet of above ground space, a two-car garage and a basement storage area.  The 
two duplex residential buildings will be surrounded by landscaped and grassed areas and 
each unit will have a rear deck area.  There will be dense landscaped area located to the 
front, sides and rear of the development along with an elongated area located in between the 
two duplex buildings.   The improved and developed areas of the parcel will utilize 
approximately 60% of the 1.44-acres of the parcel with the rear approximate 40% of the 
parcel will remain in a natural wooded state.   

 
3. The Concept Plan for Three Residential Lots: 

 

A conceptual site plan on the subject property has been completed by Altus Engineering, as 
of March 6, 2023.  This plan identifies a three-lot residential subdivision which the subject 
property could accommodate based on the dimensional requirements in the SRB zone.  The 
concept plan locates a short entry road off of Sagamore Avenue in the northeastern portion 
of the subject property.  This road extends approximately 225’ into the central portion of the 
parcel terminating in a cul-de-sac.  Each of the three lots would have over 15,000 square feet 
of space, a minimum of 100’ of road frontage and a buildable envelope suitable for 
accommodating a single-family residence.  This concept plan demonstrates that the subject 
property has a sufficient amount of site area to accommodate a traditional three-lot 
residential subdivision.  It also shows that in order to accomplish this the entire property is 
required to accommodate this three-lot plan.  
  

4. Neighborhood & Abutting Properties: 

 

The subject property is located in a Single Residence B (SRB) zone with the parcel being 
located directly across from the subject property being zoned Garden Apartments/Mobile 
Home Park (GA/MH).  Sagamore Court is a large 144-unit multi-unit garden-style 
condominium and apartment development. The subject property looks directly at the front 
building in the center of the development.  This development dominates the subject’s 
immediate area on Sagamore Avenue.  The SRB zone is largely a single-family zone while 
the GA/MH zone is largely a multi-dwelling unit zone.  There are large Single Residence A 
(SRA) zoned areas located to the north and to the south of the subject’s area on Sagamore 
Avenue.  The SRA zone allows for the same uses as the subject’s SRB zone with the 
difference being that the subject’s SRB zone allows for a much higher density as the SRA 
zones requires 43,560 SF/dwelling unit and 150’ of road frontage while the subject’s SRB 
zone only requires 15,000 SF/dwelling unit and only 100’ of road frontage.  The parcels 
located in the SRA and the SRB zones in the surrounding area are largely developed with 
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single-family homes on parcels of varying sizes.  There are a few multi-unit properties in the 
subject’s immediate area along Sagamore Avenue.  In addition to the forementioned 
Sagamore Court, the Tidewatch Condominium is a 116-unit condominium development that 
is located just south of the subject’s area. There is a recently approved four-unit residential 
development located near the access road for the Tidewatch Condominium that is located at 
635 Sagamore Avenue.  Slightly further south on Sagamore Avenue, there is a 3-unit 
condominium development located at 792 Sagamore Avenue.  The remainder of the 
residential properties located in the subject’s immediate area along Sagamore Avenue are 
single-family residences.  It is noted that further north and further south of the subject’s area 
Sagamore Avenue is developed with a mixture of single-family homes, multi-unit 
developments and several scattered commercial properties. 
 
The rear portion of the subject property abuts three single-family homes that are located on 
Walker Bungalow Road (40, 58 & 72 Walker Bungalow Road).  This road is an interior road 
located off of Little Harbor Road that terminates in a cul-de-sac near Sagamore Creek.  The 
rear portions of these homes can be seen through the natural wooded growth in the rear 
portion of the subject property.  Any development located in the rear portion of the subject 
property would have an obstructed view of the improved portion of these neighboring 
properties while any development located in the central portion of the subject property would 
have a distant and very obstructed view of the improved portion of these neighboring 
properties.  It is assumed that the same would be the case when viewing these portions of the 
subject property from these neighboring properties. 
 
The subject property is currently an above average condition single-family residence.  The 
other single-family homes in the surrounding area on Sagamore Avenue are generally in 
average to very good overall condition.  The abutting properties on Sagamore Avenue are 
both older wood-frame single family homes constructed in the 1800’s that appear to be in 
above average overall condition.  To the rear of the subject property, the subject property 
abuts three single family homes that are located on Walker Bungalow Road.  These homes, 
which were constructed in the 1960’s and 1980’s, appear to be in good overall condition.   
Over the past five years, the single-family homes located in the subject’s immediate area 
have sold from approximately $600,000 to $1,100,000 while the residential condominium 
units in the area have sold from approximately $600,000 to $1,500,000.  It is noted that there 
are two fairly recent sales of smaller garden-style condominiums located in the Sagamore 
Court development that sold for $225,000 and $245,000, respectively.  Based on MLS data, 
the anticipated market values of the subject’s proposed townhouse duplex condominium 
units would be in the range of $1,000,000 or more.  
 

5. Factors that impact Value and the Application to the Subject Property:  

 
For the subject property, there are three potential factors that could directly impact the 
market value of the abutting properties.  These factors are noise, view and use.   
 
Noise: 

 
It was previously noted that the proposed subject property will contain a single-entry drive 
and two duplex residential buildings.  One of the proposed duplex buildings will be located 
in the rear of the existing single-family residence and the back yard of this residence while 
the other duplex buildings will be located in the center portion of the parcel in the area of the 
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existing shed structure and the start of the wooded area.  The rear 40% of the parcel will 
remain undeveloped and treed.  At the present time, the subject’s single-family home likely 
emits noises that are typical for a residence in the area.  There would be sounds of cars 
entering and exiting the property, property maintenance sounds and the sounds of people 
enjoying the exterior deck and yard areas.  The sounds for the proposed duplex residential 
buildings would likely be similar to what is in place with the difference being that there will 
be four residences and more vehicles entering and exiting the property.  In comparison, the  
sounds for subject property under the concept development plan would likely be greater than 
for the proposed two building duplex development.  While the subject’s proposed 
development will contain one more unit than the three-lot conceptual plan contains, the 
developed area for the subject property only extends approximately 60% into the parcel 
while the developed area for the concept plan calls for developing almost all of the parcel.  
The fact that the concept plan extends to the rear of the parcel and the two-building duplex 
plan does not, makes it likely that the two-building duplex plan would be emitting much less 
overall noise to the three rear abutting residences.  The fact that the duplex plan calls for the 
garage areas to be located in the middle of the duplex building structure would also be a 
noise mitigating factor as typical singles-family residences have their garage on one end of 
the residence or they are located in a detached building.  The single-family garage areas 
would also likely be located closer to the side or rear lot lines as compared to the central 
garage location of the proposed two building duplex plan.  It would be reasonable to 
conclude that the proposed two building duplex plan would emit a higher level of residential 
noises that is currently in place but it would emit a lower level of residential noises that 
would come from the three-lot concept plan. 
 
 View: 

 

At the present time, the subject’s single-family residence can be viewed from Sagamore 
Avenue, from the Sagamore Court development across form the subject property and from 
the two abutting single-family residence.  The three single-family residences located along 
Walker Bungalow Road are completely obstructed by the existing central and wooded areas 
of the subject property.  The existing view is of a fairly well maintained older raised ranch 
residence that was constructed in 1960.  From the street, the residence, drive area and front 
landscaped areas can be seen.  The view from the improved residential area of the two 
abutting residences located along Sagamore Avenue is of these same areas along with that of 
the rear yard areas.  These abutter views are all slightly obstructed by the location of existing 
fence areas that run along the front area of the subject property and the abutting properties.  
The three single family residences located along Walker Bungalow Road all have views of 
the subject’s rear and central wooded areas.     
 
The proposed two building duplex development plan will locate the duplex buildings in the 
front and central portions of the parcel.  The drive area will extend from Sagamore Avenue 
and it will extend straight to the front duplex building, then with a slight bend, it will extend 
to the centrally located duplex building.  The two duplex building will be oriented at a slight 
angle with the fronts of the buildings facing northwest.  There will be a combination of wood 
and PVC fences located along the southern side of the subject property.  The northern side of 
the subject property has an existing wood fence located on the neighboring property.  In 
addition to these existing and proposed fences, there will be several areas that will have 
dense landscaped areas.  These areas will be located to the front of the property along 
Sagamore Avenue (all but the location of the drive area), along the sides of the front and 
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central areas of the parcel and to the rear of both of the duplex buildings.  All of the existing 
and proposed screening features will result in the subject’s building being largely screened 
from both Sagamore Avenue and from the three residential properties located on Walker 
Bungalow Road.  The two abutting single-family residences located on Sagamore Avenue 
will have as much new screening as possible for the proposed two duplex building plan.   
The views of the subject property from these two abutting residences will change but not to 
the extent that any negative impact will result.  It could be argued that the views of the 
neighboring properties will be enhanced by replacing the older above average condition 
single-family residence with two new construction duplex townhouse residences that will be 
in very good condition with retail values that will exceed that of most of   the neighboring 
single-family homes in the immediate area.      
 
Use: 

 
The subject property is proposed for development with two new residential duplex buildings.   
In the surrounding neighborhood, the Sagamore Avenue area is developed with a variety of 
residential uses (single-family, residential condominiums and apartments) and several 
scattered commercial and mixed-use developments.  The interior streets located off of 
Sagamore Avenue are largely developed with residential uses.  The proposed residential 
duplex development of the subject property will be in-line with that of the surrounding uses.  
It is noted that the subject’s immediate area along Sagamore Avenue is unique where within 
300’ of the subject property there are properties that are located in four different zones (SRA, 
SRB, GA/MH & GRA).  The unique location of the subject property has created an area 
along Sagamore Avenue where there are a variety of different residential properties (single-
family, townhouse, apartment & condominium) in the immediate area.  The fact that the 
subject property, and a few other older single-family residences are directly across from a 
144-unit garden-style residential development (Sagamore Court) demonstrates the variety of 
residence types in the immediate neighborhood.   
  
The proposed use for the subject’s 1.44-acre parcel is for development with four 
townhouses-style residential units.  This translates into a property density of 2.78-units/acre.  
It is noted that the Sagamore Court Condominiums, directly across Sagamore Court from the 
subject property and located in the GA/MH zone, is a 144-unit development on 15.01-acres 
(9.59-units/acre).  The Tidewatch Condominium development, to the south and west of the 
subject property on Sagamore Avenue, is located in the SRA zone.  This townhouse-style 
condominium development contains 116 units located on 53.59 acres of land.  This translates 
into a density of 2.16-units per acre.  On 635 Sagamore Avenue, to the south and west of the 
subject property, a 1.947-acre parcel was recently granted relief by the Portsmouth ZBA 
allowing for the property to be developed with 4 residential units (2.05-units/acre).  On 792-
796 Sagamore Avenue, to the south of the subject property by Cliff Road, a small 0.28-acre 
parcel was improved with an older duplex building.  Several years ago, this building was 
renovated and expanded into 3 condominium units (10.71-units/acre).  This property is 
located in the SRB zone similar to the subject property.  Considering the density of these 
nearby residential developments, the subject’s proposed density (2.78-units/acre) is 
reasonably in-line with the existing density in the immediate area.  It can reasonably be 
concluded that the proposed use of the subject property with four townhouse-style residential 
units is a use that will be compatible with the surrounding neighborhood. 
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6. Specific Standards – Variances:   

 
The owners are requesting a Variance from the following – Portsmouth Zoning Ordinance – 
10.513 – One Freestanding Dwelling/Lot – to permit two dwelling buildings (four units) on a 
1.44-acre lot where one dwelling is permitted and 10.440 Table of Uses – to permit two 
duplexes where duplexes are prohibited.   
 
I spoke with Scott Scott, Tax Assessor II for the City of Portsmouth.  I wanted to get his 
opinion on the subject’s proposed two residential duplex building development and that of 
several other similar developments in the area.  He stated that he is very familiar with the 
Sagamore Avenue area.  He indicated that the best nearby comparable for the subject 
property is the three-unit condominium development that is located to the south of the 
subject property at 792-796 Sagamore Avenue.  This development is a three-unit residential 
condominium located in the same SRB zone as the subject property.  Rosanne Maurice-
Lentz, City Assessor, was on vacation for the week so I asked Mr. Scott for his opinion on 
any diminishing property values due to the three-unit residential condominium being located 
nearby.  He indicated that the existence of this multi-unit residential development in the SRB 
zone on Sagamore Avenue has not led to diminishing the values of the surrounding 
properties.  This is good evidence that multiple units located on the subject property would 
also not have a negative impact on surrounding properties but it does not speak to the exact 
relief that is being requested by the applicant.  In order to address these specific variance 
requests, the appraiser has expanded his search to other municipalities located in the greater 
Seacoast area of New Hampshire. 
 
In the nearby City of Dover, a variance was granted in 2021 to a residential parcel located on  
400 Gulf Road which allowed for two residential buildings to be constructed on a 5.0-acre 
parcel where only one dwelling is permitted.  These residences are currently under 
construction. The property is located in a very desirable rural area of Dover near many 
waterfront homes.  According to Donna Langley, the Dover Assessor, while this property is 
new construction, she has not had anyone approach her asking for assessment relief because 
of their nearby location to this multiple dwelling development.  In the nearby Town of 
Durham, there a couple of multiple dwelling developments that are fairly comparable to the 
subject’s proposed multiple dwelling development.   On 9 Bayview Road, there is a two-
residence development that was developed in 1983.  This property is located on Bayview 
Road which, other than this property, is developed entirely with single-family homes.  On 20 
Strafford Avenue, there is a two-residence development that has an older residence  that was 
constructed in 1935.  In 2009, they were permitted to construct a second residence is the 
location of an older building creating an upgraded two-residence development.  This 
property is located on Strafford Avenue which is developed with a mixture of single-family 
homes, multi-unit residential developments and university properties.  Jim Rice, the Durham 
Assessor, indicated that there has not been any negative impact on the values of the 
surrounding properties that are in close proximity to these two multiple dwelling 
developments.   
 
Two slightly older student housing buildings located at 26 & 28 Young Drive and 34 & 36 
Young Drive in Durham that were constructed in 1968 were recently renovated into duplex 
residences.  A new duplex residence was constructed at 7 Young Drive in 2022.  All of these 
duplex residences are located in a residential zone in Durham that does not allow for duplex 
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residences.  Young Drive also contains a couple of free-standing single-family homes.  The 
surrounding area consists of a mixture of single-family homes, multi-tenant apartment 
buildings and scattered commercial developments.  Jim Rice, the Durham Assessor, 
indicated that there has not been any negative impact on the values of the surrounding 
properties that are in close proximity to these duplex residential developments.   
 
In the greater Portsmouth area, there is no exactly similar property from which to extract 
paired-sales. Therefore, only general observations can be made based on my experience in 
the marketplace.  Over the past several years in the greater Sagamore Avenue area of 
Portsmouth, several new multi-unit residential developments have been constructed or are 
currently proposed.  In general, the addition of these new residential  developments has 
resulted in upgrading the overall condition of the neighborhood and therefore enhancing the 
overall desirability of the area.   
 
It is my opinion that granting the requested variances for the subject property to be improved 
with two duplex residential buildings would not result in the diminution in value of the 
abutting property values in the immediate vicinity of the subject property and the proposed 
subject property would not change the characteristics of the neighborhood.  In fact, the 
addition of the proposed subject property will add two attractive and modern duplex 
residences to the neighborhood that very well could enhance the value of the surrounding 
properties as it will add new residential units to a location that is currently under improved 
for the area. 
 

Respectively submitted,  
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PHOTOGRAPHS OF THE SUBJECT PROPERTY  
 

  
 

Front of the Subject Property  
Looking Northeast from Sagamore Avenue - (9/2023) 

 

 
 

Front of the Subject Property  
Looking East from Sagamore Avenue - (9/2023) 
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PHOTOGRAPHS OF THE SUBJECT PROPERTY  
 

 
 

Street Scene - Front of the Subject Property  
Looking South on Sagamore Avenue - (9/2023) 

 

 
 

Street Scene - Front of the Subject Property  
Looking North on Sagamore Avenue - (9/2023) 
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PHOTOGRAPHS OF THE SUBJECT PROPERTY  
 

 
 

Front of the Subject Property  
Looking Northeast from Sagamore Avenue - (9/2023) 

 

 
 

Front of the Subject Property  
Looking Southeast from Sagamore Avenue - (9/2023) 

 
 



 

13 | P a g e  
 

PHOTOGRAPHS OF THE SUBJECT PROPERTY  
 

 
 

Subject Property – Rear of the Residence   
Looking Northwest from Rear Yard Area – (9/2023)  

 

 
 

Subject Property – Rear of the Residence   
Looking Northwest from Rear Yard Area – (9/2023)  
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PHOTOGRAPHS OF THE SUBJECT PROPERTY  
 

 
 

Subject Property – Rear Deck & Yard  & Proposed Location of Front Duplex 
Looking South from Rear Yard Area – (9/2023)  

 

 
 

Subject Property – Rear Shed  & Proposed Location of Rear Duplex 
Looking South from Rear Yard Area – (9/2023)  
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PHOTOGRAPHS OF THE SUBJECT PROPERTY  
 

 
 

Subject Property – Front of the Subject Property    
Looking South – (9/2023)  

 

 
 

Subject Property – Proposed Access Drive Location – Duplex Development 
Looking West – (9/2023)  
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PHOTOGRAPHS OF THE SUBJECT PROPERTY  
 

 
 

Subject Property – Proposed Access Drive Location – Conceptual Development 
Looking East – (9/2023)  

 

 
 

Subject Property – Southern Side of Residence 
Looking East – (9/2023)  
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PHOTOGRAPHS OF THE NEIGHBORING PROPERTIES 
 

 
 

View of Abutting Residence to the South of the Subject Property  
Looking East - (9/2023) 

 

 
 

View of Abutting Residence to the North of the Subject Property  
Looking Northeast - (9/2023) 
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PHOTOGRAPHS OF THE REAR NEIGHBORING PROPERTIES 
 

 
 

View of Rear Abutting residence from Rear of Subject Property    
Looking Southeast - (9/2023) 

 

 
 

View of Rear Abutting residence from Rear of Subject Property    
Looking East - (9/2023) 
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PHOTOGRAPHS OF THE REAR NEIGHBORING PROPERTIES 
 

 
 

View of Rear Abutting Residence from Rear of Subject Property    
Looking Northeast - (9/2023) 

 

 
 

View of Rear Abutting Garage & Residence from Rear of Subject Property    
Looking Northeast - (9/2023) 
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PHOTOGRAPHS OF NEIGHBORING/COMPARABLE PROPERTIES 
 

 
 

View of Sagamore Court Building – Directly Across from the Subject Property    
Looking West - (9/2023) 

 

 
 

View of Tidewatch Condominium development – Typical Townhouse Building     
Looking East - (9/2023) 
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PHOTOGRAPHS OF NEIGHBORING/COMPARABLE PROPERTIES 
 

 
 

View of Sagamore Court Development – Neighborhood Development 
Looking Northwest from Tidewatch Access Road - (9/2023) 

 

 
 

View of 635 Sagamore Avenue – Neighborhood Development    
Looking Southwest from Sagamore Avenue - (9/2023) 
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PHOTOGRAPHS OF NEIGHBORING/COMPARABLE PROPERTIES 
 

 
 

 View of 792-796 Sagamore Avenue – Neighborhood Development 
Looking Northeast from Sagamore Avenue - (9/2023) 

 

 
 

View of 400 Guld Road, Dover, NH – Multiple Residence Development     
Looking Northwest from Entry Drive - (9/2023) 
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PHOTOGRAPHS OF NEIGHBORING/COMPARABLE PROPERTIES 
 

 
 

View of 9 Bayview Road, Durham, NH -  Multiple Residence Development        
Looking Southwest from Bayview Road - (9/2023) 

 

           
 

View of 20 Strafford Avenue, Durham, NH - Multiple Residence Development           
Looking North from Entry Drive - (9/2023) 
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PHOTOGRAPHS OF NEIGHBORING/COMPARABLE PROPERTIES 
 

 
 

View of 26-36 Young Road, Durham, NH – Duplex Development       
Looking North on Young Road - (9/2023) 

 

 
 

View of 7 Young Road, Durham, NH - Duplex Development          
Looking West from Young Road - (9/2023) 
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SITE PLAN 
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CONCEPT PLAN  
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   PROPOSED TWO-DUPLEX PLAN  
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BUILDING PLANS 
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WHITE APPRAISAL_____________  

REAL ESTATE APPRAISING & CONSULTING        Brian W. White, MAI, SRA 

 

 

CERTIFICATION 

 

I do hereby certify that, except as otherwise noted in this report: 
1. the statements of fact contained in this report are true and correct; 
2. the reported analyses, opinions and conclusions are limited only by the reported assumptions 

and limiting conditions and are my personal, unbiased professional analyses, opinions and 
conclusions; 

3. I have no present or prospective interest in the property which is the subject of this report 
and I have no personal interest or bias with respect to the parties involved; 

4. I have no bias with respect to the property that is the subject of this report or to the parties 
involved with this assignment; 

5. my engagement in this assignment was not contingent upon developing or reporting 
predetermined results; 

6. my compensation for completing this assignment is not contingent upon the development or 
reporting of a predetermined value or direction in value that favors the cause of the client, 
the amount of the value opinion, the attainment of a stipulated result, or the occurrence of a 
subsequent event directly related to the intended use of this appraisal; 

7. my analysis, opinions, and conclusions, were developed, and this report has been prepared in 
conformity with the Uniform Standards of Professional Appraisal Practice; 

8. Brian W. White, MAI, SRA a made a personal inspection of the property that is the subject 
of this report; 

9. no one has provided significant real property appraisal assistance to the persons signing this 
certification;  

10. I have prepared no services, as an appraiser or in any other capacity, regarding the property 
that is the subject of this report within the three-year period immediately preceding 
acceptance of this assignment; 

11. the reported analyses, opinions, and conclusions were developed, and this report has been 
prepared, in conformity with the Code of Professional Ethics & Standards of Professional 
Appraisal Practice of the Appraisal Institute; 

12. the use of this report is subject to the requirements of the Appraisal Institute relating to 
review by its duly authorized representatives; 

13. as of the date of this report, Brian W. White, MAI, SRA, has completed the continuing 
education program for Designated Members of the Appraisal Institute. 
 

Respectively submitted,  

     
 

130 VARNEY ROAD ▪ DOVER, NEW HAMPSHIRE 03820 ▪ BRIANWMAI@AOL.COM ▪ (603) 742-5925 
______________________________________________________________________________________________________________________________ 
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Qualifications of the Appraiser    Brian W. White, MAI, SRA 

Professional Designations:  

 Member, Appraisal Institute (MAI) – Awarded by the Appraisal Institute.  MAI #9104 
 Senior  Residential Appraiser (SRA)                
Employment: 

1989 to Present White Appraisal – Dover, NH 
   President – Senior Appraiser 
   Owner of White Appraisal, a commercial and residential 
   real estate appraisal firm. Complete appraisals on all 
   types of commercial and residential properties.  
   Consulting. 

1988 Finlay Appraisal Services – Portsmouth, NH 
  Senior Vice President/Chief Operations Officer 

Oversaw the operation of four appraisal offices. Completed commercial 
and residential appraisals on all types of properties. 

1985 Finlay Appraisal Services – Portsmouth, NH 
  and Appraisal Services Manager – South Portland, ME. Completed 
  commercial and residential appraisals on all types of properties. 

Education: 

   Mitchell College  
    Associate of Arts, Liberal Studies  

   University of Southern Maine 
             Bachelors of Science, Business Administration 
       Bus  022     Real Estate Law 
       Bus  023     Real Estate Practice 
       Bus  025     Real Estate Valuation 

   American Institute of Real Estate Appraisers 
    1A-1  Real Estate Appraisal Principles  
    1A-2  Basic Valuation Procedures  
    1B-A  Cap. Theory and Technique (A)  
    1B-B  Cap. Theory and Technique (B)  

2-3 Standards of Pro. Practice 
2-4 Exam #7 Industrial Valuation  

   Society of Real Estate Appraisers 
    101 Intro. To Appraising Real Property                         
       102 Applied Residential Property Valuation 
    201 Prin. Of Income Property Appraising 
     202 Applied Income Property Valuation 
   Recent Appraisal Institute Classes: 
            Introduction to Appraising Green Buildings – 2011 

USPAP Update - 2013 
       USPAP Update - 2015 
         Introduction to Land Valuation - 2016 
   USPAP Update- 2017 
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Education (Continued): 
USPAP Update- 2019 
Business Practices & Ethics- 2021 
USPAP 2022/2023 Update- 2021 

Recent Seminars:  
Appraising Energy Efficient Residential Properties – 2018 
Commercial Real Estate Roundtable – 2019 
Appraiser Essentials with CRS and Green Fields – 2019 
Land Development & Residential Building Costs – 2019 
Myths in Appraiser Liability – 2019 
Appraising in Uncertain Times – 2019 
Market Trends in NH Real Estate – 2020 
Appraising Commercial Properties during a Pandemic – 2020 
Defining the Appraisal Problem: Sleuthing for the Approaches to Value- 2021 

       Forest Valuation- 2021 
       Appraiser Essentials Paragon MLS- 2021  
       Residential Building Systems- 2021 
                  2021-2022 NH Market Insights- 2021 
       Implications for Appraisers of Conservation Easement Appraisals- 2022 

      NH’s Housing Market & Covid: What a Long, Strange Road It’s Been!- 2022 
      Current Residential & Commercial Valuation Concerns- 2022 
      Commercial Real Estate Markets in Turbulent Times- 2023 
      NH in a Time of Virus: Are We in Recovery? An Economist’s View- 2023 

                  Dealing with Atypical Properties or Assignment Conditions- 2023 
Appointments: 

 Board of Directors – New Hampshire Chapter of the Appraisal 
             Institute - 1991 to 1993; 2000 to 2010 and 2015-2018 

Vice President - New Hampshire Chapter of the Appraisal Institute – 2011-2012 & 2019 
President – New Hampshire Chapter of the Appraisal Institute – 2013 & 2014 

Experience: 

 Review Chairperson – New Hampshire Chapter of the Appraisal 
    Institute – 1994 to 2010 
Licenses: 

 N.H. Certified General Appraiser #NHCG -52, Expires 4/30/2025 

Partial List of Clients: 
 Banks:     Attorneys:  Others: 
 Androscoggin Bank    John Colliander  City of Dover 
 Granite Bank                   Karyn Forbes  Town of Durham 
 Federal Savings Bank   Michael Donahue               University of New Hampshire 
 Sovereign Bank     Richard Krans  Wentworth-Douglass  
 Eastern Bank    Simone Massy  The Homemakers    
 Century Bank         Samuel Reid  Strafford Health Alliance 
 TD Bank    Daniel Schwartz  Goss International 
 Kennebunk Savings Bank   Robert Shaines  Chad Kageleiry 
 Northeast Federal Credit Union  William Shaheen  Gary Levy 
 Profile Bank     Steve Soloman  Stan Robbins 
 Peoples United Bank   Gerald Giles  Daniel Philbrick 

Key Bank    Ralph Woodman  Keith Frizzell 
Optima Bank and Trust   Gayle Braley  Chuck Cressy 
Provident Bank    Fred Forman  John Proulx 
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February 21, 2024 Meeting 

III. NEW BUSINESS 

D. The request of Cynthia J. Walker (Owner), for property located at 46 Willow 
Lane whereas relief is needed to demolish the existing shed, construct an 
addition to the primary structure and construct a detached garage which 
requires the following: 1) Variance from Section 10.521 to allow: a) 6.5 foot 
right yard where 10 feet is required; b) a 2 foot front yard where 15 feet is 
required; and c) 28% building coverage where 25% is the maximum; 2) 
Variance from Section 10.571 to allow an accessory structure to be closer to 
the street than the primary structure; and 3) Variance from Section 10.321 to 
allow a nonconforming structure or building to be extended, reconstructed or 
enlarged without conforming to the requirements of the Ordinance. Said 
property is located on Assessor Map 133 Lot 18 and lies within the General 
Residence A (GRA) District. (LU-24-8) 

Existing & Proposed Conditions 
 Existing  

  
Proposed  
  

Permitted / 
Required  

  

Land Use: Single-
living unit  

*Construct an addition 
to the primary structure 
and a detached garage 

Primarily 
residential 

  

Lot area (sq. ft.): 6098.4 6098.4 7,500 min.  
Street Frontage (ft) 49 49 100  
Lot depth (ft.)  66 66 70 min.  
Front Yard  (ft.): Main 

House: 6.4 
Main House: 12.2 
Garage: 2 

15 min.  

Left Yard (ft.): >30 Main House: >20 
Garage: 17.1 

10 min.  

Right Yard (ft.): 6.5 6.5 10 min. 
Rear Yard (ft.): >20 20.27 20 min.  
Height (ft.): <35  <35 35 max.  
Building Coverage (%):  15.6 28 25 max.  
Open Space Coverage (%):  >30 >30 30 min.  
Parking  2 2 2   
Estimated Age of Structure:  1925 Variance request(s) shown in red.    

*Relief needed to build the garage closer to the street than the primary structure and to 
construct an addition to the already non-conforming primary structure that would further 
impact the non-conformity. 

Other Permits/Approvals Required 
• Building Permit  
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February 21, 2024 Meeting 

Neighborhood Context  

 

  

Aerial Map 

Zoning Map 
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February 21, 2024 Meeting 

Previous Board of Adjustment Actions 
No previous history found. 

Planning Department Comments 
The applicant is proposing to remove the existing shed and front porch of the existing 
structure and is requesting variances to construct an addition to the primary structure and a 
detached garage. 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 

  



Application of Cindy and Michael Walker 
46 Willow Lane, Portsmouth, NH Map/Lot 

# 0133-0018-0000 

APPLICANT’S NARRATIVE 

I. The Property

The applicants, Cindy and Michael Walker, (collectively “the Applicant”) own and 
reside at the property located at 46 Willow Lane, which consists of a single-family dwelling 
with a detached shed1. The Walkers bought the property in 2017. While formerly splitting their 
time in Massachusetts, this house and neighborhood is where they came to love Portsmouth 
and its people, ultimately deciding to make the city and 46 Willow Lane their full-time 
residence. With a growing extended family, they desire to build an addition to their home so 
they can host family for years to come.  

II. Specific Variance Requests

The Applicant proposes to construct an addition to the house (the “Project”), which will 
include a family room extending from the existing kitchen, a primary bedroom on the second 
floor, and two additional bathrooms. The existing structure was built in 1924, with only two 
bedrooms and a single bathroom. Please see Exhibit A and C below for the existing and 
proposed site plan. To complete this Project, the Applicant requests variances from the 
following ordinances: 

1. Section 10.321 to accommodate the modest enlargement of a lawful non-conforming 
structure by new construction not conforming to the below (2.c.) dimensional 
requirements of the GRA zone.

2. Section 10.521 Table of Dimensional Standards:

a. Building coverage relief to allow the Project which would increase the 
existing 14.7% building coverage to 27.5% where maximum building 
coverage of 25% is required for the GRA Zone.

b. Front yard setback relief to accommodate a garage by new construction to be 
located 2 feet from the property border with 50 Willow Lane where a 15-foot 
front yard setback is required in the GRA zone.

c. Side yard setback relief to extend the back right corner of the house 6 feet to 
continue the non-conforming right side of the house. The side yard setback 
would continue to be 6 foot 6 inches where a 10-foot side yard setback is 
required in the GRA zone.

3. Section 10.571 to allow the garage to be in the front yard and closer to the street than 
the primary structure.

1 Please note, the shed would be removed before any construction and is not included in the calculation of building 
coverage. 



III. Criteria to Grant Variance

In seeking the aforementioned relief, the applicant will demonstrate that: (a) the 
variances will not be contrary to the public interest, but consistent with the spirit and intent of 
the ordinances; (b) special conditions exist such that a literal enforcement of the provisions of 
the ordinance will result in unnecessary hardship; (c) substantial justice will be done; and (d) 
granting the variances will not diminish the value of surrounding properties (see Malachy Glen 
Associates, Inc. v. Town of Chichester, 152 N.H. 102, 105 (2007)). The applicant believes the 
within Application meets the criteria necessary for the Board to grant the requested variances. 

A. Granting the requested variances will not be contrary to the spirit and intent of the
ordinance nor will it be contrary to the public interest.

The “public interest” and “spirit and intent” requirements are considered together here 
pursuant to Malachy Glen Associates. The test for whether or not granting a variance would 
be contrary to the public interest or contrary to the spirit and intent of the ordinance is whether 
or not the variance being granted would substantially alter the characteristics of the 
neighborhood or threaten the health, safety and welfare of the public. 

The essential residential characteristics of the neighborhood would not be altered by 
this project and the modest increase in building footprint resulting from this project will in no 
way compromise the neighborhood. 

The lot at 46 Willow Lane is unusual because it sits at the corner of two side streets – 
Willow Lane and Spring Street. As you can see in Exhibit A, which shows the existing site 
plan, part of the front yard borders the side of the neighbor’s lot at 50 Willow Lane.  

Exhibit A. Existing Site Plan 



This is relevant to the Applicant’s proposal and request for relief because the area where 
the Applicant desires to build the garage, while closer to the edge of the property than the 
ordinance allows, will not abut a street or the neighbor’s house. Instead, it will abut the front-
most region of the neighbor’s side yard, leaving plenty of space between their house and the 
new garage construction. Please see Exhibit B, which are photographs of the Applicant’s and 
neighbor’s yards, that indicate where the Applicant desires to build the garage foundation. The 
intent of the setback is to ensure that a new structure will not encroach upon a neighbor’s home, 
nor be too close to the street. The proposal to build the driveway and garage as shown on 
Exhibit C (the “Proposed Site Plan”) is an attempt to minimize the length of the driveway, while 
also preserving as much open and pervious space as possible. It also does not encroach on the 
neighbor’s home, as one can see in Exhibit B. The Applicant has had oral conversations with the 
homeowner of 50 Willow Lane to discuss the Project and there have no objections to the plans. 

 In addition, the number of off-street parking spots will increase by three. This will 
minimize the use of the corner of Willow and Spring Streets for parking. These streets have no 
sidewalks, but they have become a wonderfully quiet and safe walking and biking spot for the 
area. Cars on the street only get in the way. 

Exhibit B. Proposal for Garage Placement 



Exhibit C. Proposed Site Plan 



Were the variances to be granted, there would be no change in the essential 
characteristics of the neighborhood, nor would public health, safety or welfare be threatened in 
any way. 

1. The Project will not encroach on other surrounding properties, with the increased
size of the house being consistent with other properties in the area.

2. The Project will enhance the existing structure and improve the esthetic of the area.

3. The Project will improve the safety and welfare of the neighbor by reducing
vehicles in the roadway.

4. The 6 feet addition is an extension of the existing non-conforming right side of the
house.  The abutting house (28 Willow Ln) is approximately 50 feet.

B. Special conditions exist such that a literal enforcement of the ordinance would result in
an unnecessary hardship.

There would be many benefits of adding a garage and longer driveway to this property, 
but the current site plan and configuration of the property requires a creative approach to 
making that a reality. Why does the Applicant desire these additions to their property? First, 
the lack of a garage in coastal New Hampshire can be challenging, especially during the 
winter. See Exhibit D below. 

Exhibit D. Winter Hardship 

Second, when family and friends visit, the Applicant would much prefer for them to 
park in a driveway. Neither Spring Street nor Willow Lane have sidewalks and parking on the 
street can make it difficult for both pedestrians and other drivers to navigate the turn. The 



driveway and garage as proposed could increase off-street parking by a total of three vehicles, 
which would benefit the Applicant, neighbors, and the general public who use the street.   

Regarding the request for setback relief in the back right corner of the house, there are 
also special conditions existing that a literal enforcement of the ordinance would result in an 
unnecessary hardship. One can see from the Existing Site Plan (Exhibit A) and the Proposed 
Site Plan (Exhibit C) that the existing right side of the house is non-conforming to the 10-foot 
side yard setback, as required in the GRA zone. As part of the Project, the Applicant would 
like to uniformly extend the back of the house by six feet, which would require extending the 
legal non-conforming side of the house by six feet. As one can see in Exhibit E below, the 
existing property already has an attached un-winterized shed with stairs leading down in the 
back right corner. These features were constructed well before the Applicant moved in. In 
asking for relief, the Applicant desires to clean up this back corner by extending the side and 
back of the house as proposed in Exhibit E and make the space useful again. Since this 
attached shed and set of stairs are already in place, extending the home to cover this space 
would not affect the actual footprint of the home, and would therefore have no negative impact 
on the neighbors and general public. The only impact would be improved use and livability of 
the existing space by the homeowner and increased property value. 

Exhibit E. Proposed Back Corner Extension 



C. Substantial justice would be done by granting the variance.

Whether or not substantial justice will be done by granting a variance requires the Board 
to conduct a balancing test. If the hardship upon the owner/applicant outweighs any benefit to 
the general public in denying the variance, then substantial justice would be done by granting 
the variance. It is substantially just to allow a property owner the reasonable use of his or her 
property. 

To begin, the use is a reasonable use. The proposal is a residential use in a residential 
zone. In fact, the Applicant hopes to improve the residential use of the property, by using the 
space more effectively. In regard to the request to allow the Applicant to increase the building 
footprint to 2.5% above the maximum coverage allowed under the ordinance, there is no fair 
and substantial relationship between the purpose of the ordinance as it is applied to this 
particular property. The purpose of the building coverage requirement is to prevent 
overcrowding of lots and unsightly and inconsistent massing of structures. The amount of 
additional building coverage proposed is minimal and not out of character for this 
neighborhood. 

In this case, there is no benefit to the public in denying the variances that is not 
outweighed by the hardship upon the owner. This plan, particularly the proposal to build the 
garage and expand the driveway as shown on Exhibit C, will preserve as much of the backyard 
as possible for outdoor activities.  A garage parking space is considered to be essential, if 
possible, in New Hampshire (see Exhibit D). The back right corner of the house is, arguably, a 
waste of space in its current design (see Exhibit E). The Applicant would like to improve the 
home by converting the space taken up by the attached unwinterized shed and stairs into a 
more useful, aesthetically pleasing, and logical extension of the house. Finally, the increase in 
building coverage is entirely reasonable given the size of the lot and the additional open space 
of all of the surrounding lots.  

D. The values of surrounding properties will not be diminished by granting the variance.

The proposal will improve the functionality and livability of the Applicant’s property 
and increase the value of the Applicant’s Property and neighboring homes. The values of 
surrounding properties will not be negatively affected in any way. Accordingly, the relief 
requested here would not in any way frustrate the purpose of the ordinance and there is no fair and 
substantial relationship between the purpose of the setback requirements and their application to this 
property. 



IV. Conclusion.

For the foregoing reasons, the Applicant respectfully requests the Board grant the 
variance as requested and advertised. 

Respectfully submitted, 

Dated:    1/31/24  By: __________________ 

 Michael and Cindy Walker 
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February 21, 2024 Meeting 

III. NEW BUSINESS 

E. The request of Joel and Jessica Harris (Owners), for property located at 2 
Monroe Street whereas relief is needed to construct an enclosed breezeway, 
landing and staircase which requires the following: 1)A Variance from Section 
10.521 to allow 27% building coverage where 25% is the maximum allowed; 
and 2)Variance from Section 10.516.10 to allow a 10-foot front yard where 12 
feet is required by the front-yard exception for existing alignments. Said 
property is located on Assessor Map 152 Lot 8 and lies within the General 
Residence A (GRA) District. (LU-23-154)  

Existing & Proposed Conditions 
 Existing  

  
Proposed  
  

Permitted / 
Required 

 

Land Use: Single family 
dwelling  

*Construct a breezeway 
and landing 

Primarily 
Single-
family Uses 

 

Lot area (sq. ft.): 7,492 7,492 7,500 min. 
Lot Area per Dwelling  
Unit (sq. ft.):  

7,492 7,492 7,500 min. 

Street Frontage (ft.): 70 70 100 min. 
Lot depth (ft.)  98 98 70 min. 
Front Yard  (ft.): 19 10 12 min. 
Left Yard (ft.): 5 (house) 5 (house) 10 min. 
Right Yard (ft.): 10.25 10.25 10 min. 
Rear Yard (ft.): 60 (garage) 60 (garage) 20 min. 
Height (ft.): <35 <35 35 max. 
Building Coverage (%):  26.5 27 25 max. 
Open Space Coverage (%):  >30 >30 30 min. 
Parking  2 2 2  
Estimated Age of Structure:  1900 Variance request(s) shown in red.  

  
 

Other Permits/Approvals Required 
• Building Permit  
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February 21, 2024 Meeting 

Neighborhood Context  

 

  

Aerial Map 

Zoning Map 
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February 21, 2024 Meeting 

Previous Board of Adjustment Actions 
March 16, 2021 – The Board granted the relief needed to demolish the existing garage 

and construct a new 1 1/2 story garage which requires the following: 1) A Variance 
from Section 10.521 to allow 26.5% building coverage where 25% is the maximum 
allowed. 

Planning Department Comments 
The applicant is requesting additional relief as part of the project previously approved in 
March of 2021. During construction the project evolved to include a landing area and 
enclosed breezeway between the garage and house. The relief before the Board, presently, 
will allow the applicants to complete this change to the project that is currently under 
construction.  
 
Please note that the project description, on page one of the applicants submission materials, 
describes the project in its entirety. The previous variances received included the demolition 
and reconstruction of the garage and therefore were not noticed as part of this request. The 
only request that is before the Board is the breezeway portion of the project. 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 

 



Harris Residence 
2 Monroe Street 

 

Page 1 of 1 
 

Item 7: 

Valuation of New Construction (for non-residential projects):  not required as project is residential 

Total Number of dwelling Units (for residential projects):  One (1) 

Lot Area:  7,492 square feet 

Description of proposed project:  Raze/rebuild existing two-car garage. Include enclosed space 
above garage, including attic space. Rebuild two existing site walls, repave driveway in kind. Construct 
enclosed breezeway connecting existing residence to garage, construct exterior stairs from breezeway 
to driveway. 

Description of existing land use:  Single Family MDL-01, Zoned GRA / General Residence A 

 Lot currently has single family house and detached two-car garage with paved driveway. 

Project representatives – names and contact information:   

Joel Harris, Owner, 603.475.3601 
Jessica Harris, Owner, 603.969.1132 
Tracy Shriver, Family Member / Registered Architect, 617.852.3499 

Description and dimensions of existing and proposed buildings (including building footprint, total 
gross floor area, and height):   Refer to attached plans 

Existing and proposed front, side and rear setback / yard dimensions (this is the distance from a 
structure to the lot line):  Refer to attached plans 

Site Plan(s) showing existing and proposed conditions including:    

• Abutting street(s) and street names:   Refer to attached plans 
• Driveways / accessways:    Refer to attached plans 
• Dimensions (size and height) of structures:  Refer to attached plans 
• Dimensions and location of parking spaces:  Refer to attached plans – residential driveway 

Scale of all drawings and plans (the scale is the ratio of the drawing’s size relative to the actual size): 
 Refer to attached plans 

Labeled photo(s) of existing conditions:   Refer to attached plans 

Building plans and elevations of any proposed structures or additions:   Refer to attached plans 

Interior floor plans for any renovations or expansion to existing structures:  Refer to attached plans 

Written statement explaining how the request complies with the requirements of the Zoning 
Ordinance as provided in article 2 (see Section 10.233.20 for Variances, Section 10.232.20 for Special 
Exceptions):  Refer to attached narrative 
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Harris Residence 
2 Monroe Street 

 

Page 1 of 3 
 

10.233.21: The variance will not be contrary to the public interest; 

There is an existing public sidewalk in front of the property which is not impacted by the requested 
variance.  

An existing retaining wall was replaced in kind as part of the approved plans and meets zoning 
requirements as it is considered a landscape element. The retaining wall extends further than the stairs 
requiring variance, and does not impact pubic sidewalk/interest. 

The retaining wall follows the existing grade of the property. If the retaining wall were to be reduced in 
length, major re-grading of the property would be required, including the potential of requiring major 
structural improvements to the existing house foundation.  

The outermost end of the retaining wall extends 5’-9” further than the end of the stairs. When 
measured to the tread at 18” above grade, this dimension increases to 8’-9”, which is 10’ from the 
property line. Per written correspondence with staff, front yard averaging requires a setback of 12’ at 
the subject property. The Applicant is requesting a variance of 2’ for the stairs to extend in to the 12’ 
required setback. 

 

10.233.22: The spirit of the ordinance will be observed; 

Given the existing conditions, there are limited design options that are further detailed in items below. 
The existing condition was not code-compliant. Any design solution would have impacts to existing 
parking spaces on site and/or potential structural implications to existing residence. 

The variance request is for the main entry stairs to extend 2’ in to the required 12’ setback. Retaining 
walls extend to within 18” of the property line, further than the stairs, and neighboring property has 
existing stairs near the property line that rise up to 4’ above sidewalk grade (this is a grandfathered 
condition). The Applicant believes the proposed solution is the least intrusive to the public realm, 
creates a code-compliant solution, and does not impact neighboring property values by creating a less 
intrusive solution than already exists in the subject area. 

 

10.233.23: Substantial justice will be done; 

The existing condition was not code-compliant. There was no landing at the door to the resident entry, 
requiring occupants to stand 2-3 risers below entry and open the screen door outward, then enter the 
residence. The proposed solution allows for a code compliant entry to the residence and is not contrary 
to the public interest. The existing entry to the residence was relocated several feet further away from 
the property line, the most it could be without major structural implication to the residence, to minimize 
any dimensional impact. 

 

 

 



Harris Residence 
2 Monroe Street 

 

Page 2 of 3 
 

10.233.24: The values of surrounding properties will not be diminished; 

The subject property is a corner lot, so per written correspondence with staff there is only one property, 
18 Monroe, which is included in front yard averaging. 

The adjacent property has existing stairs that end at/near the property line, which do not meet today’s 
zoning requirements but are grandfathered in.  

Given the subject property replaced retaining walls in kind, and adjacent property has existing stairs that 
extend to the property line, surrounding property values will not be diminished. The subject property’s 
end of stairs will be set back almost 7’ from the property line, and 10’ when measured to the tread at 
18” above grade. 

 

10.233.25: Literal enforcement of the provisions of the Ordinance would result in an unnecessary 
hardship; 

In order to meet the setback provisions, a triple set of stair runs would be required, including two 
landings. The code required width of this layout would impact one of the existing parking spaces. 

Visually and architecturally, this would not be a solution the fits in with the existing surrounding context. 
Most homes have a single set of stairs extending from the public realm/sidewalk up to the front door. 
The proposed solution maintains that architectural context, with a solution providing the most setback 
given existing conditions.  
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