
 
REGULAR MEETING 

BOARD OF ADJUSTMENT 
EILEEN DONDERO FOLEY COUNCIL CHAMBERS 

MUNICIPAL COMPLEX, 1 JUNKINS AVENUE 
PORTSMOUTH, NEW HAMPSHIRE 

 
Members of the public also have the option to join the meeting over Zoom  

(See below for more details)* 
 
 

7:00 P.M.                                                        October 17, 2023 
                                                                 

AGENDA 
 

I. APPROVAL OF MINUTES  
 

A. Approval of the September 19, 2023 minutes. 
 

B. Approval of the September 26, 2023 minutes 
 
 

II. OLD BUSINESS 
 

A. The request of Kathryn Waldwick and Bryn Waldwick (Owners), for property 
located at 30 Parker Street whereas relief is needed to demolish and remove the 
existing shed and covered porch and construct a new attached shed with a covered 
porch which requires the following: 1) Variance from section 10.521 to permit a) 45% 
building coverage where 35% is allowed, b) two (2) foot right side yard where 10 feet is 
required, and c) two (2) foot rear yard where 20 feet is required; and 2) Variance from 
Section 10.321 to allow a nonconforming structure or building to be extended, 
reconstructed or enlarged without conforming to the requirements of the Ordinance.  
Said property is located on Assessor Map 126 Lot 27 and lies within the General 
Residence C (GRC) District. (LU-23-117) 
 
 

III.  NEW BUSINESS – PUBLIC HEARING 
 

A. The request of 2422 Lafayette Road Assoc LLC c/o Waterstone Retail (Owner), for 
property located at 2454 Lafayette Road whereas relief is needed conduct a motor 
vehicle sales storefront which requires the following:1) A Special Exception from 
Section 10.440 Use # 11.10 to allow motor vehicle sales which is permitted by Special 
Exception. Said property is located on Assessor Map 273 Lot 3 and lies within the 
Gateway Corridor (G1) District. (LU-23-160) 
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B. The request of EIGHTKPH LLC (Owner), for property located at 70 Maplewood 

Avenue whereas relief is needed to install a free-standing sign which requires the 
following: 1) Variance from Section 10.1251.20 to allow 48 square feet of sign area 
where 20 square feet is allowed; and 2) Variance from Section 10.1253.10 to allow a 
freestanding sign to be setback two and a half (2.5) feet from the lot line where five (5) 
feet is required. Said property is located on Assessor Map 125 Lot 17-3 and lies within 
the Character District 5 (CD5), Downtown Overlay District, North End Incentive 
Overlay District, and Historic District (LU-23-141) 

 
C. The request of Frances E. Mouflouze Revoc Trust of 2015 (Owner), for property 

located at 550 Sagamore Road whereas relief is needed to demolish the existing 
structure and construct two duplexes (creating a total of 4 living units) which requires 
the following: 1) Variance from Section 10.513 to allow more than one free-standing 
dwelling unit on a lot; and 2) Variance from Section 10.440 Use #1.30 to allow the 
construction of duplexes where they are not permitted. Said property is located on 
Assessor Map 222 Lot 11 and lies within the Single Residence B (SRB) District. (LU-
23-164) 

 
D. The request of Ports Submarine Memorial Association (Owner), for property located 

at 569 Submarine Way whereas relief is needed to construct an addition to the existing 
building to substantially increase the use which requires the following: 1) Variance 
from Section 10.440 Use #3.40 to allow a museum where the use is not permitted. Said 
property is located on Assessor Map 209 Lot 87 and lies within the Single Residence B 
(SRB) District. (LU-23-165) 

 
E. The request of Cate Street Development LLC (Owner) and Buffalo Wild Wings 

(Applicant), for property located at 360 US Route 1 Byp whereas relief is needed to 
install a sign on the northern facing façade which requires the following: 1) Variance 
from Section 10.1271 to allow a sign on the side of a building where there is no public 
entrance or street frontage. Said property is located on Assessor Map 172 Lot 1 and lies 
within the Gateway Corridor (G1) District. (LU-23-162) 

 
F. The request of Creeley Family Trust, Sean and Andrea Creely Trustees (Owners), 

for property located at 337 Richards Avenue whereas relief is needed to construct an 
addition to the existing structure which requires the following: 1) Variance from Section 
10.521 to allow a 12.5 rear yard where 20 feet are required. Said property is located on 
Assessor Map 130 Lot 2 and lies within the General Residence A (GRA) District. (LU-
23-163) 

 
G. The request of Bobby and Angela Braswell (Owners), for property located at 82 

Wibird Street whereas relief is needed to demolish the existing accessory structure and 
construct a new detached garage which requires the following: 1) Variance from 
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Section 10.521 to allow: a) a zero (0) foot rear yard where 20 feet is required; and b) a 
six (6) foot right yard where 10 feet are required. Said property is located on Assessor 
Map 148 Lot 59 and lies within the General Residence A (GRA) District. (LU-23-128) 

 
 

IV. OTHER BUSINESS 
 

 
V.  ADJOURNMENT 

 
*Members of the public also have the option to join this meeting over Zoom, a unique meeting ID and 
password will be provided once you register. To register, click on the link below or copy and paste this 
into your web browser:  

https://us06web.zoom.us/webinar/register/WN_M0ffyPi8QleHViFHxD8Kcg 

https://us06web.zoom.us/webinar/register/WN_M0ffyPi8QleHViFHxD8Kcg


MINUTES OF THE 
BOARD OF ADJUSTMENT MEETING 

EILEEN DONDERO FOLEY COUNCIL CHAMBERS 
MUNICIPAL COMPLEX, 1 JUNKINS AVENUE 

PORTSMOUTH, NEW HAMPSHIRE 
 
7:00 P.M.                                        September 19, 2023                                                                                                                                   
 
MEMBERS PRESENT: Phyllis Eldridge, Chair; Beth Margeson, Vice Chair; David Rheaume; 

Paul Mannle; Thomas Rossi; Jeffrey Mattson; ML Geffert, Alternate; 
Jody Record, Alternate 

 
MEMBERS EXCUSED: None. 
 
ALSO PRESENT:   Stefanie Casella, Planning Department  
                                                                                             

 
Chair Eldridge asked for motions to take Items D through F of Section III, New Business, out of 
order and to postpone them. 
 
Mr. Rossi moved to take Section III, Items D through F out of order, seconded by Mr. Mannle. The 
motion passed unanimously, 7-0. 
 
Mr. Rossi moved to postpone Items D through F of Section III, New Business, to the September 26 
meeting. Mr. Mannle seconded. The motion passed unanimously, 7-0. 
 
I. APPROVAL OF MINUTES  

 
A. Approval of the August 15, 2023 minutes. 

 
Mr. Mattson asked that the phrase on Page 12, first paragraph, 5th sentence from the bottom be 
changed from “he said it was spot zoning” to “he said it was similar to spot zoning”. 
 
Mr. Mannle moved to approve the August 15 minutes as amended, seconded by Mr. Rossi. The 
motion passed unanimously, 7-0, with Alternate Geffert abstaining from the vote. 

 
B. Approval of the August 22, 2023 minutes 

 
Mr. Mattson requested that the last sentence of the second-to-last paragraph on page 8 be changed 
from “he noted that the penthouse would not be visible to the other setbacks” to “he noted that the 
penthouse would be less visible due to the setbacks”. 
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Mr. Mannle moved to approve the August 22 minutes as amended, seconded by Mr. Rossi. The 
motion passed unanimously, 7-0, with Alternate Geffert abstaining from the vote. 
 
II. OLD BUSINESS 

 
A. REQUEST TO POSTPONE The request of Kathryn Waldwick and Bryn Waldwick 

(Owners), for property located at 30 Parker Street whereas relief is needed to demolish 
and remove the existing shed and covered porch and construct a new attached shed with 
a covered porch which requires the following: 1) Variance from section 10.521 to permit 
a) 45% building coverage where 35% is allowed, b) one and a half (1.5) foot right side 
yard where 10 feet is required, and c) two (2) foot rear yard where 20 feet is required; 
and 2) Variance from Section 10.321 to allow a nonconforming structure or building to 
be extended, reconstructed or enlarged without conforming to the requirements of the 
Ordinance.  Said property is located on Assessor Map 126 Lot 27 and lies within the 
General Residence C (GRC) District. REQUEST TO POSTPONE (LU-23-117) 

 
Alternate Geffert was seated for voting. 
 
DECISION OF THE BOARD 
 
Mr. Rheaume moved to grant the request to postpone for one month until the October 17, 2023 
meeting, seconded by Mr. Mannle. 
 
Mr. Rheaume noted that the Board already postponed it once, but there were concerns from the 
nearby property owner and the applicant was working hard to address those concerns. 
 
Vice-Chair Margeson confirmed with City Staff that the application would be re-noticed before the 
application could be heard. 
 
The motion passed unanimously, 7-0. 
 

B. The request of Cynthia Austin Smith and Peter Smith (Owners) for property located 
at 9 Kent Street whereas relief is needed to demolish the existing two (2) living unit 
structure and construct a one (1) living unit structure which requires a Variance from 
Section 10.521 to allow a) 5,000 square feet of lot area where 7,500 square feet are 
required and b) 5,000 square feet of lot area per dwelling unit where 7,500 square feet 
are required. Said property is located on Assessor Map 113 Lot 42 and lies within the 
General Residence A (GRA) District. (LU-23-119) This item was continued from the 
August 22, 2023 meeting to request more information from the applicant.  

 
Chair Eldridge said the rules needed to be suspended to open the public hearing. 
 
Mr. Rheaume moved to reopen the public hearing, seconded by Mr. Mannle. 
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Mr. Rheaume said the Board had prior deliberation on the petition but it was a complicated case and 
there was some lack of clarify, so the postponed was made to give the application the opportunity to 
get more information and the Board also wanted to hear more from the public. 
 
The motion passed unanimously, 7-0. 
 
Mr. Rossi moved to accept the new information and hear the presentation from the applicant, 
seconded by Mr. Mannle. The motion passed unanimously, 7-0. 
 
SPEAKING TO THE PETITION 
 
Attorney Tim Phoenix was present on behalf of the applicant, with the owners Peter and Cynthia 
Smith, Attorney Monica Kaiser, project designer Jennifer Ramsey, landscape architect Robbie 
Woodburn, and project engineer John Chagnon via Zoom. Attorney Phoenix asked for an additional 
five minutes for his presentation. 
 
Mr. Mannle moved to grant the additional five minutes, seconded by Mr. Rossi. The motion passed 
unanimously, 7-0. 
 
Attorney Phoenix said the petition was continued from the August 22 meeting and there were 
several new exhibits relating to requests from the Board for answers to certain questions. He 
addressed those questions, which related to the height as defined by the zoning ordinance of the 
structure to be demolished; the height defined by the zoning ordinance of the proposed building; the 
exemption of the spa from the setback requirements; how the garage would be built; whether the 
application proposed to use City property to a greater degree than other residents; what the interior 
square footage of the proposed residence was; a survey plan showing the building envelope, a two-
scale streetscape; and the overall design scale and compatibility. [Recording timestamp 9:52] 
 
Chair Eldridge opened the public hearing. 
 
SPEAKING IN FAVOR OF THE PETITION 
 
Adam George of 134 Lincoln Avenue said the neighborhood had seen a surge of renovations, 
extensions, and modern projects and the owners went back to the drawing board to address the 
neighbors’ concerns. He asked that the revised proposal be approved.  
 
Kevin O’Connell of 140 Elwyn Avenue said the owners complied with the request for a conforming 
home, yet a motion was made to deny the request. He said homeowners should not have to wonder 
if their complying plans will be denied by the Board. He said the petition should be approved. 
 
Jessica Kaiser of 30 Spring Street said the owners developed a structure that was in full compliance 
with the zoning ordinance and the only remaining challenge was the lot. She said almost every lot in 
the neighborhood faced the same challenge. She reviewed the criteria and said they would be met. 
 
SPEAKING IN OPPOSITION TO THE PETITION 
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The abutter David Mikolaities of 19 Kent Street explained all the reasons he thought that nothing 
changed from the earlier submittal. He reviewed the criteria in detail and said there was no 
hardship. [Timestamp 43:54] 
 
Jim Lee of 520 Sagamore Avenue said the petition had to fail only one criterion and that it failed the 
hardship one. He said tearing down the building and replacing it with another one would be an 
unreasonable use and was the type of thing that drove up the prices of houses in Portsmouth. 
 
Bill Arakelian of 18 Kent Street said the proposed house’s mass went beyond any of the examples 
of nearby homes shown by the applicant. He said one of the largest existing homes on Kent Street 
would be replaced with one that was 64 percent bigger. He said the cement wall, spa and patio 
should be included in the building coverage computation. 
 
Cliff Hodgdon of 10 Kent Street said the proposed structure was still long, large, and tall and 
clashed with the surrounding character and the modern design was in sharp conflict with all the 
other homes and that there was no hardship. He said the photos of other homes were misleading. 
 
Barbara Adams of 75 Kent Street said most of the houses shown in photos were not on Kent Street. 
She said the issues were the same as before and there was no hardship. She said the project would 
alter the essential character of the Kent Street neighborhood and approval would set a precedent for 
other people to buy small lots and develop them to the maximum.  
 
Esther Kennedy of 41 Pickering Avenue told the Board to do the right thing, noting that people 
gave them a good rationale of why the petition should be denied. 
 
Rick Becksted of 1395 Islington Street said demolitions made land values rise, which contributed to 
the City’s unaffordable real estate. He said the essential character of the neighborhood was also in 
the Board’s guidelines and should be used to deny the application. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
Jeff Hodges of 112 Lincoln Avenue (via Zoom) said the new design conformed with all the 
technical guidelines in the ordinance other than the lot size. He said allowing a property owner to 
build a fully conforming house was not contrary to the public interest. He said similar projects had 
been approved and that the proposal met all the criteria. 
 
Erin Proulx of 99 Daniel Street (via Zoom) said she was in support of the application because it met 
all the guidelines and the only variance requested was for the nonconforming lot. She said the house 
wasn’t in the Historic District and would enhance the values of surrounding properties. 
 
Jessica Kaiser said the new plans were in compliance and design wasn’t an issue. She said the 
variance request had nothing to do with the structure itself. 
 
Attorney Phoenix said the spa was included in the 25 percent and the City Staff found that the 
applicant didn’t need a variance for the spa or the patio. He said the stone enclosures did not apply 
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because the front was less than 18 inches and the rear was seen as a fence. He said it was not an 
expansion of a nonconforming use but for a nonconforming lot. He said the hardship was that the 
lot cannot be fixed and has special conditions of being located on a corner with an open area behind 
it and next to it. He said it would not violate the public interest or diminish property values and that 
the only applicable requirement was the need for a variance due to the size of the lot. 
 
Cliff Hodgdon of 10 Kent Street said all accessory structures should be included in the building 
coverage, including the spa. He said it wasn’t shown in the proposal. He said the front walls were 
referenced in the proposal as landscaped walls and the side and back walls as fence walls and that 
they should all be considered structures. 
 
Project landscape architect Robbie Woodburn said at the bottom of the steps of the rear yard patio, 
the spot grade was 28.8 inches and the patio pitched to the east toward the fence, so it was lower in 
that corner. She said it wasn’t higher than 18 inches. She cited more grades and said the 6-ft wall 
would be measured from existing grade and would qualify as a fence. She said the wall/fence along 
the front and sides would not be higher than four feet and the spa was included in the calculations. 
 
Cliff Hodgdon of 10 Kent Street asked who would pay for digging the drainage trench through the 
park and to the tennis courts, noting that it wasn’t on the proposal previously.    
 
Attorney Phoenix said the drainage calculations were provided previously but the applicant was 
decreasing the impervious coverage, which would create more lot for drainage. He said the drainage 
would have areas for treatment but wasn’t really the Board’s purview. 
 
Chair Eldridge closed the public comment session but kept the public hearing open in case there 
were questions from the Board. 
 
Mr. Rossi said it wasn’t a complicated application because the Board was there to consider the lot 
size, but there was the issue of the essential character of the neighborhood and whether the structure 
would be consistent with it. Attorney Phoenix said the essential character of the neighborhood, 
along with each of the other variance requirements, related to the variance needed and not the 
project that was being done, so the issue was whether the lot and the variance for it would change 
the essential character of the neighborhood, not the building. 
 
Chair Eldridge closed the public hearing. 
 
DISCUSSION OF THE BOARD 
 
Mr. Rossi said when he read the minutes from the previous meeting, he realized that his logic about 
the expansion of a nonconforming use was incorrect, so now his position changed because he 
agreed with Attorney Phoenix’s logic and felt that it was more compelling than what he was 
thinking at the previous meeting. Mr. Mattson said there were more variances requested before and 
he had not seen an unnecessary hardship within the side yard setback, but since it was no longer 
asked for, the only thing left was whether the lot size was an unnecessary change, and he said the 
applicant could not change the lot size. Vice-Chair Margeson said she did not find Attorney 
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Phoenix’s view of the essential character of the locale so narrowly and wasn’t sure that by granting 
the variances, the Board was not violating the spirit and intent of the ordinance in terms of the 
central character of the locality. However, she said in almost all respects, the application improved 
the conformity with the zoning ordinance in terms of the right and rear yard setbacks, and the 
building coverage was decreased to meet the zoning ordinance. She said it was tough but thought 
there might be a problem with the spirit and intent, not with air and light. 
 
Mr. Rheaume said it came back to what was relevant to the Board. He said traditionally a request of 
this sort was, ‘Is this a buildable lot?”. He said other lots in the neighborhood had buildings placed 
on them, but other aspects of the petition poked at other issues, like demolition. He said he was 
disheartened by the trend of demolition across the City. He said the value of the land was of greater 
intrinsic value to someone who wants to buy the land than the structure on it, which would change 
the characteristics of the City, but it wasn’t something the Board had purview over. He said there 
was the Demolition Committee but that it was very limited in its powers. He said a homebuyer 
could do what he wanted to with a house outside the Historic District. He said the issue of property 
values needed to be legislatively looked at and might require State action but it wasn’t applicable to 
what the Board was reviewing. He said the essential character of the neighborhood was tied to the 
actual relief asked for, and the question was whether the lot was buildable. He said the Board could 
say there were much smaller homes on the smaller lots and that the applicant’s home had to be in 
conformance with a lower standard than the ordinance would require, but there were other buildings 
in the neighborhood that were very close to the applicant’s building. He said the dormering on the 
park side was appropriate but the one on the other side but a bit much, but the applicant was 
building within the allowed envelope. Regarding the fence and the spa, he said the Board would 
approve the allowable 25 percent and that it was up to the applicant to figure out if that as missed 
for the fence and spa. He said he didn’t think there was enough to say that the application didn’t 
meet the essential character of the neighborhood in terms of the zoning relief being asked for. 
 
Mr. Rossi said he had seen that phenomena of the land in New Jersey, especially along the shore 
where property became more valuable than the homes built there decades ago. He said the nature of 
the housing stock in Portsmouth will change unless there are changes made to the zoning ordinance 
itself to prevent that, but it was outside of the Board’s purview. 
 
DECISION OF THE BOARD 

 
Mr. Rheaume moved to grant the variance for the petition as presented and advertised, seconded by 
Ms. Geffert. 
 
Mr. Rheaume referred to his previous comments. He said he had a lot of empathy for the neighbors 
but there was always a tradeoff between the needs of the property owner and the neighborhood. He 
said granting the variance would not be contrary to the public interest and would observe the spirit 
of the ordinance. He said he explained the essential character of the neighborhood specific to what 
was asked for relief and that the applicant was meeting that aspect. He said there were a lot of large 
structures on the substandard 5,000-sf lots in the neighborhood, some of them with high roof lines 
and with dormers, particular placement of windows and so on, and he said the Board couldn’t go 
that far. He said substantial justice would be done, which was a balancing test specific to what’s 
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being asked for in terms of whether the lot is a buildable one. He said the applicant demonstrated 
what was currently there and what was available on similar lots throughout the neighborhood and 
what was asked for fell in the balance and was something granted to many others in the past. He 
said he didn’t think there were other substantial characteristics put forward relating to competing 
concerns that outweighed the fundamental right to develop a property in conformance with the 
ordinance. He said granting the variance would not diminish the values of surrounding properties, 
noting that the structure was replacing a 2-family home and losing some dwelling units but would 
be a more conforming building that would not have a different use, and a single-family residence 
was allowed in the area. He said it was doubtful that it would diminish the values. He said literal 
enforcement of the ordinance would result in unnecessary hardship. He said the question being 
asked was regarding if the lot was buildable. Numerous lots in the neighborhood were of a similar 
substandard size because the original subdivision was set up that way. He said the property had a 
structure on it for many years and what was proposed was fully conforming on a lot that was a 
characteristic size of the neighborhood, even though it was somewhat below the requirements of the 
zoning applied in general to the neighborhood. He said there was no general public purpose of the 
ordinance that said this specific home should not be built. He agreed that the owner was maxing out 
the height, especially on the side approaching the neighbors, but there wasn’t enough to say that it 
was out of the nature of other uses on the 5,000-sf lots on other properties in the area and 
throughout the City. He said it was reasonable and recommended approval.  
 
Ms. Geffert said there was ample evidence that granting the variance would not diminish the values 
of surrounding properties. Chair Eldridge said she would support the motion because the land was 
the hardship and the applicant decided to build up to the required dimensions. 
 
The motion passed by a vote of 5-2, with Mr. Mannle and Vice-Chair Margeson voting in 
opposition to the motion. 

 
C. The request of Caleb E. Ginsberg and Samantha L. Ginsberg (Owners), for property 

located at 303 Bartlett Street whereas relief is needed to demolish the existing detached 
garage and construct an addition with attached garage which requires a Variance from 
Section 10.521 to allow a) seven (7) foot left yard where ten (10) feet is required; b) a 
two (2) foot right yard where ten (10) feet is required; c) building coverage of 27.5% 
where 25% is allowed; and 2) Variance from Section  10.321 to allow a nonconforming 
structure or building to be extended, reconstructed or enlarged without conforming to the 
requirements of the Ordinance. Said property is located on Assessor Map 162 Lot 13 and 
lies within the General Residence A (GRA) District. (LU-23-120)   

 
SPEAKING TO THE PETITION 
 
Attorney Monica Kaiser was present on behalf of the applicant, along with the owner Samantha 
Ginsberg, the direct abutters Peter and Donna Splaine, and project engineer Alex Ross.  She noted 
that seven letters of support were received from the neighbors. She handed a written statement to 
the Board members and asked for an addition five minutes for her presentation. 
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Vice Chair Margeson moved to grant the additional five minutes, seconded by Mr. Mattson. The 
motion passed unanimously, 7-0. 
 
[Timestamp 2:13:35] Attorney Kaiser reviewed the petition. She noted that the tax map showed the 
deeded property to be more than it really was and explained that the deed error was not noticed 
before. She said the plan was to adjust the property line to make the T-shape of the property go 
away and apportion parts of it to the two abutters. 
 
Mr. Rossi asked if the addition was moving over to the right or would be in line of where the 
current garage was. Attorney Kaiser said the addition would move a bit, explaining that there was a 
little jog in the lot line before and the garage would slide up by adjusting the lot line. Mr. Rossi said 
the new lot line seemed strange with the little zigzag but knew that the lot line was changing to 
bring the building closer in conformance rather than the building changing to become more 
conforming. Attorney Kaiser said the parties involved explored different ways of doing it and were 
comfortable with the proposed plan and that the Planning Board would evaluate the lot line. Vice-
Chair Margeson said the left yard was seven feet the entire way but not in the beginning, and she 
asked how that seven feet was right at the front of Bartlett Street. Attorney Kaiser said the house 
was on an angle compared to the lot line, and the setback to the house was 3.6 feet, seven feet at the 
corner, and then 9.3 feet at the deck. She said the reason they were asking for the seven feet was 
because that’s where they would fill in and attach to the existing house. Vice-Chair Margeson said 
the existing conditions stated that it was seven feet but it seemed like three feet. Attorney Kaiser 
said the three feet would not be expanded and the addition would be put in at the seven feet. Ms. 
Casella referred to the Staff Memo and clarified that the front portion of the house would not 
change. Mr. Mattson asked if the applicant considered turning the garage to have a bigger setback. 
Project engineer Mr. Ross said the turning radius would be too tight and there wouldn’t be enough 
width. Mr. Rheaume said it was more of a house addition with a small garage than a garage addition 
because the size of the addition was about the size of the original house. He said the applicant could 
have avoided coming before the Board if the lot line was drawn closer to the 295-299 Bartlett Street 
house and an easement for driving and parking on the property was processed, which would get the 
10-ft setback. Attorney Kaiser said the Splaines could claim most of the T-shape because of the way 
they used and maintained it and it was a tough sell for them to give it up legally. Mr. Rheaume 
asked if the applicant included any maintenance easement on the new addition on the Splaine side 
of the property as a legal basis for the applicant to do maintenance. Attorney Kaiser said all the 
parties were willing to do that. Mr. Rheaume asked if the planter boxes behind the proposed 
addition were the basis for choosing the property line to go to that area. Attorney Kaiser agreed. 
 
Chair Eldridge opened the public hearing. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one spoke, and Chair Eldridge closed the public hearing. 
 
DECISION OF THE BOARD 
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Mr. Rheaume moved to grant the variances for the petition as presented and advertised, with the 
following conditions: 

1. A suitable maintenance easement shall be provided on the new lot being created, Lot 
162-14, with its increase in size; and 

2. The subdivision review and approval by the Planning Board shall be required for the 
proposed lot line adjustment. 

Vice-Chair Margeson seconded the motion. 
 
Mr. Rheaume said he was concerned at first as to why the Board didn’t try to avoid the situation of 
creating a new property line and including a 2-ft setback on an addition that didn’t exist yet. He said 
it was an important data point for the Board to say that they could live with it as long as some 
provision was put into the new agreement between the two new properties that there’s a substantial 
structure that will be very close to the property line that will need maintenance and the owner of the 
303 Bartlett Street side will properly maintain that. He said granting the variances would not be 
contrary to the public interest and would observe the spirit of the ordinance because there were tight 
property lines in that neighborhood. He said it might have seemed like an opportunity to create 
something more conforming, but there was a historic use of the two properties and the applicant 
was trying to recognize that de facto use of each of the properties. He said the two neighbors 
amicably worked out the result and understand the impacts, so he thought that reduced some of the 
concerns about the right setback, which he explained further [Timestamp 2:52:24].  He said there 
was nothing in the public interest that would outweigh the applicant’s and neighbor’s decision to 
run the property line where they did. He said substantial justice would be done because there was no 
public concern, just the one between the two neighboring properties. He said granting the variances 
would not diminish the values of surrounding properties because it defined something that was 
already in existence and the addition would be tasteful and add significantly to the size of the 
existing home, so it should increase its value and the value of other properties. He said the hardship 
was the undefined property line that was owned by someone else who didn’t realize it and the 
historical usage, so two property owners were coming up with a solution to meet everyone’s needs. 
He said the addition was a reasonable one, considering the very small size of the existing house. He 
said there was already a garage and the new one would be moved under the addition. He said there 
was nothing in the petition that was unreasonable, and he recommended approval. Vice-Chair 
Margeson concurred and commended the applicant for the thorough application and said it was a 
good example of negotiating differences with the abutters and coming to an agreement. 
 
Mr. Mattson said what convinced him to approve the petition was the 37’x42’ wide lot, which was 
narrow and drove a lot of the issues. He said that, even with the increased land that would result 
from the proposed lot line revision, it would still be smaller than what was allowed. He said he 
would normally be hesitant about approving something so close to the side yard setback, but given 
the nature of the property and the agreement reached between the neighbors, he was convinced. Mr. 
Rheaume added that the lot coverage was just 2-1/2 percent over and less than what existed in terms 
of all the other structures being removed to allow the addition, which was not egregious. 
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The motion passed unanimously, 7-0. 
 
III.  NEW BUSINESS – PUBLIC HEARING 

 
Alternate Geffert took a voting seat for the following petition. 
 

A. The request of J & J’s Drop and Drive LLC (Owner) for property located at 459 
Islington Street whereas relief is needed to install a 54 square foot mural which requires 
the following: 1) Variance from Section 10.1251.10 to allow 54 square feet of aggregate 
sign area where 48.5 is allowed; and 2) Variance from Section 10.1251.20 to allow 54 
square feet of individual sign area where 16 square feet is allowed. Said property is 
located on Assessor Map 157 Lot 7 and lies within the Character District 4-L2 (CD4-L2) 
and Historic District. (LU-23-129) 

 
SPEAKING TO THE PETITION 
 
Landscape architect and site artist Terrence Parker was present on behalf of Liar’s Bench Brewery 
and J & J’s Drop and Drive LLC, the brewery’s landlord. He said the mural was part of the History 
Through Art project in the City. He said the variances from the sign ordinance were needed due to 
the special exceptions of the brewery, the dimensional requirements that were exceeded, and the 
fact that the west side of the brewery had no street frontage so the mural had to be on that side, 
which faced the parking lot and bank drive-thru. He reviewed the criteria. 
 
Mr. Rossi asked why the applicant was asking for 54 square feet of aggregate sign area instead of 
the allowed 48.5 square feet. Mr. Parker said the mural was designed to meet the open space of the 
portion between the side entrance and one of the garage doors. He said it was aesthetic decision to 
create a boundary of blue around the mural and that the mural had to be large enough to be read due 
to its historic graphics and text. Mr. Rossi asked about the durability of the vinyl print fixed to an 
aluminum sheet. Mr. Parker said it would be solar-sealed onto the aluminum backing and would 
have a 12-year life span.  
 
Chair Eldridge opened the public hearing. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one spoke, and Chair Eldridge closed the public hearing. 
 
DISCUSSION OF THE BOARD 
 
Mr. Rheaume said he wished the ordinance would better reflect the idea of public art of that large of 
a magnitude being displayed and put it in the sign ordinance even though it wasn’t a sign. He said in 
this case, it was completely divorced from anything taking place inside the business, and if the 
Board had to apply the sign ordinance to it, that would be the hardship. He said the mural was a 
reasonably-sized piece of art work and in a parking lot that would not district drivers. Vice-Chair 
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Margeson said she would not support the petition. She said the concept was great but thought 
putting the request within the sign ordinance was tricky. She asked what would happen if the Board 
got a request from a business that wanted to go larger. She said one standard was applied for a 
public art mural and another for businesses and hoped that the City Council would consider passing 
a public art mural ordinance to allow these things, but she didn’t feel the variance requests fit into 
the sign ordinance. Mr. Mattson said that, for similar reasons, he supported it because the hardship 
was that there was no fair and substantial relationship between the purpose of the sign ordinance 
and the mural that would protect from a situation of an actual sign advertising something for a 
business. He said he preferred that the issue be dealt with by the City Council and the ordinance 
itself but didn’t think it set the Board up for a precedent. Mr. Rossi said the last time the Board 
approved a mural, they thought about it as possibly a public mural fitting into the definition of a 
museum, which is a permitted use in the CD4L1 District because it is art and for public access. He 
said because no one was charging for it and someone didn’t have to walk inside a building, it was a 
hybrid use that a commercial signage would not benefit from.  
 
DECISION OF THE BOARD 
 
Ms. Geffert moved to grant the variances, seconded by Mr. Mattson.  
 
Ms. Geffert said granting the variances would not be contrary to the public interest because the 
variances requested were for a particular expansion, a tasteful mural, as part of the history project. 
She said it would observe the spirit of the ordinance because the ordinance did not want obnoxious 
signs and that the sign would not do a disservice to the area and would be better than advertising 
Liar’s Bench. She said the applicant made a good case of why a larger sign was required. She said 
granting the variances would do substantial justice, given the location and the abutting uses and the 
absence of anyone protesting, and that it would advance the information presented on the sign. She 
said it would not diminish the values of surrounding properties because there was no evidence that 
it would and she thought it would enhance the values of surrounding properties. She said literal 
enforcement of the provisions of the ordinance would result in an unnecessary hardship because the 
property had special conditions of not fronting on Islington Street that distinguished it from other 
properties, and owing to those special conditions, a fair and substantial relationship does not exist 
between the public purposes of the sign ordinance and the application of that provision. She said the 
sign would be on the side of the building and would not create any traffic hazard or visual problems 
for anyone because it would face a bank drive-thru. She said all the criteria were satisfied. Mr. 
Mattson concurred and said the proposed use was a reasonable one that would not threaten public 
health, safety, or welfare. 
 
The motion passed by a vote of 6-1, with Vice-Chair Margeson voting in opposition to the motion. 
 
Mr. Rheaume recused himself from the following petition, and both alternates Ms. Geffert and Ms. 
Record took voting seats. 
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B. The request of Wayne G. Clough (Owner) and Sophary Sar (Applicant), for property 
located at 100 Islington Street Unit 6 whereas relief is needed to allow an esthetician 
business which requires a special exception from Section 10.440, Use # 7.20 where it is 
permitted by Special Exception. Said property is located on Assessor Map 137 Lot 25-6 
and lies within the Character District 4-L2 (CD4-L2) and Historic District. (LU-23-122) 

 
SPEAKING TO THE PETITION 
 
The applicant Sophary Sar was present and said she was a licensed aesthetician. She said she would 
structure her appointments so that they would not overlap between clients. She reviewed the special 
exception criteria and said they would be met. 
 
There were no questions from the Board. Chair Eldridge opened the public hearing. 
 
SPEAKING IN FAVOR OF THE PETITION 
 
Dick Gamester of 176 Dexter Road said he supported the application because it would not impinge 
on any of the special exception criteria and would be the least intensive use on the property. 
 
SPEAKING IN OPPOSITION OR TO, FOR, OR AGAINST THE PETITION 
 
No one spoke, and Chair Eldridge closed the public hearing. 
 
DECISION OF THE BOARD 

 
Mr. Mattson moved to grant the special exception for the petition, seconded by Mr. Mannle. 
 
Mr. Mattson referred to Section 10.233.21 and said the standards as provided by the ordinance for 
the particular use were permitted by special exception. He referred to Section 10.233.22 and said 
there would be no hazard to the public or adjacent properties on account of potential fire, explosion, 
or release of toxic materials because those were not an issue. Referring to Section 10.233.23, he 
said granting the special exception would pose no detriment to property values in the vicinity or 
change in the essential characteristics of any area including residential neighborhoods, business or 
industrial districts on account of the location and scale of buildings and other structures, parking 
areas, accessways, odors, smoke, gas, dust or other pollutants, noise, glare, heat, vibration, or 
unsightly outdoor storage of equipment, vehicles, or other materials. He said it was a minimally 
impactful use with no exterior changes to the building. Referring to Section 10.233.24, he said 
granting the special exception would pose no creation of a traffic safety hazard or a substantial 
increase in the level of traffic congestion in the vicinity because there was adequate and reasonable 
parking and the applicant would base her appointment scheduling to handle the flow of visitors. 
Referring to Section 10.233.25, he said there would be no increase in or excessive demand on 
municipal services including but not limited to water, sewer, waste disposal, police and fire 
protection, and schools, given the nature of the business. Referring to Section 10.233. 26, he said 
granting the special exception would pose no significant increase of stormwater runoff onto 
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adjacent properties or streets because exterior changes in this case were not an issue. Mr. Mannle 
concurred and had nothing to add. 
 
The motion passed unanimously, 7-0. 
 
Mr. Rheaume resumed his voting seat and Ms. Record resumed her alternate status. 
 

C. The request of Davenport Inn LLC (Owner), for property located at 70 Court Street 
whereas relief is needed for the following: 1) An after-the-fact Variance from Section 
10.515.14 for six (6) existing permitted mechanical units with a setback of 0.5 feet from 
the property line; 2) Variance from Section 10.515.14  to install a seventh mechanical 
unit with a setback of 0.5 feet from the property line whereas 10 feet is required; and, in 
the alternative;  3) Equitable Waiver from Section 10.515.14 for the installation of six 
mechanical units with a 0.5 side yard setback. Said property is located on Assessor Map 
116 Lot 49 and lies within the Character District 4-L1 (CD4-L1) and Historic District. 
(LU-22-10) 

 
SPEAKING TO THE PETITION 
 
Attorney Chris Mulligan was present on behalf of the applicant, along with Andrew Samonas, one 
of the principals of Davenport Inn LLC. Attorney Mulligan said the petition was before the Board 
the previous year to allow the use as an inn and for dimensional variances. He said the applicant had 
to upgrade the various mechanical systems including the HVAC system as part of the property’s 
renovation and restoration and obtained an administrative approval to site and install a bank of 
HVAC units to support mini-splits on the left side yard. He said his client had the units installed but 
was informed by the installer that a seventh unit was necessary, which was installed, so when the 
client went before the HDC for another administrative approval, he learned that a variance was 
required for all seven units because they were in the side yard setback. Attorney Mulligan said the 
requested variances were needed to permit the currently installed units to stay where they were, and 
if it wasn’t granted, he would ask for an equitable waiver from the dimensional requirements. He 
said the setback was impossible to meet unless all the units were sited behind the building, which 
would be expensive and inappropriate. He said the area they needed approval for siting the units 
was the space between the two buildings. He said that space was not usable for any other purpose 
and the light and air between the buildings would not be affected. He reviewed the criteria. 
 
Mr. Rossi asked if all seven units were installed. Attorney Mulligan agreed, noting that the first six 
units were installed before anyone realized that a variance was needed and the seventh unit was 
installed before the applicant applied for an administrative approval. Mr. Rheaume said there were 
two prior condensers along the side of the building. Attorney Mulligan agreed and said the photos 
showing them were part of the submission to the HDC. He said those two units were gone. Mr. 
Rheaume asked if the applicant and the City Staff discovered that there was a variance granted for 
those two units. Attorney Mulligan said they did not but it was possible that there should have been. 
Mr. Rheaume asked if the installer indicated a technical reason that moving the HVAC equipment 
behind the building would be an issue, like pipe runs. Attorney Mulligan agreed.  
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Chair Eldridge opened the public hearing. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one spoke, and Chair Eldridge closed the public hearing. 
 
DECISION OF THE BOARD 
 
The Board discussed the issue of dealing with the petition as a variance request instead of an 
equitable waiver one and decided to grant the variances.  
 
Vice-Chair Margeson moved to grant the variances for the six condensers after the fact and for the 
seventh to be installed. seconded by Mr. Mattson. 
 
Vice-Chair Margeson referred to Sections 10.233.21 and .22 of the ordinance and said granting the 
variances would not be contrary to the public interest and would observe the spirit of the ordinance 
because it would not alter the essential character of the neighborhood and would not affect the 
public’s health, safety, and welfare. She said the issue was the setback requirements for the left yard 
and the movement of air and light around the building, and that the Board found that the location of 
the HVAC units did not implicate those concerns. She referred to Section 10.233.23 and said 
granting the variances would do substantial justice because there would be no benefit to the public 
in denying the variance request and it would be a tremendous injustice to the applicant. Referring to 
Section 10.233.24, she said granting the variances would not diminish the values of surrounding 
properties because the seven HVAC units were in-between buildings. Referring to Section 
10.233.24, she said literal enforcement of the provisions of the ordinance would result in an 
unnecessary hardship. She said the property had special conditions that distinguished it from others 
in the area, and owing to those special conditions, a fair and substantial relationship did not exist 
between the general public purposes of the ordinance’s provision and the specific application of that 
provision to the property. She said the proposed use was a reasonable one because HVAC systems 
would be provided to an approved inn within the Historic District and the special conditions of the 
property were that it was a very historic one. She said the applicant’s representative stated that there 
would be problems installing HVAC units in the back of the inn, so she found that the property did 
have special conditions that do not relate to the public purpose of the ordinance as applied to the 
property. Mr. Mattson concurred and said the units could not be placed on the other side or the 
front, so there was no other location. 
 
The motion passed unanimously, 7-0. 
 
THE FOLLOWING ITEMS WILL BE HEARD ON TUESDAY, SEPTEMBER 26, 2023 

D. The request of Marcella F. Hoekstra (Owner), for property located at 35 Whipple 
Court whereas relief is needed in the form of an equitable waiver for 1) an accessory 
structure with an 8.5-foot right yard where 10 feet was permitted and an 8-foot rear yard 
where 17 feet was permitted; or in the alternative 2.a) Variance from Section 10.521 to 
allow an 8,324 SF lot area/dwelling unit where 15,000 SF is required; b) to allow a 
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frontage of 45.83 feet where 100 feet is required; c) to allow an accessory structure with 
an 8.5 foot right yard where 10 feet is required; d) to allow an accessory structure with 
an 8 foot rear yard where 9 feet is required; and e) to allow a building coverage of 26% 
where 20% is allowed. Said property is located on Assessor Map 260 Lot 98 and lies 
within the Single Residence B (SRB) District. (LU-23-147) 

 
E. The request of Lawrence Brewer (Owner), for property located at 253 Broad Street 

whereas relief is needed to construct an attached garage and add a second driveway, 
which requires the following: 1) Variance from Section 10.521 to allow a 7 foot side 
setback where 10 feet is required; and 2) Variance from Section 10.1114.31to allow 
more than one driveway per lot.  Said property is located on Assessor Map 131 Lot 16 
and lies within the General Residence A (GRA) District (LU-23-148) 

 
F. The request of Prospect North (Owner), for property located at 815 Lafayette Road 

whereas relief is needed for the demolition of the existing building and tower and the 
construction of three 4-story, 24-unit multi-family buildings (72 total units) with first 
floor parking and associated site improvements, which requires the following: 1) 
Variance from Section 10.5B33.20 (Front Build-out) to permit a front build out of less 
than 50% of the total front yard width; and 2) Variance from Section 10.5B33.30 
(Façade Orientation) to permit a façade orientation that is not parallel with the front 
property line. Said property is located on Assessor Map 245 Lot 3 and lies within the 
Gateway Corridor (G1) District and the FEMA 100yr flood and extended flood hazard 
area. (LU-23-149) 

 
It was moved, seconded, and approved to postpone the above three items to the September 26 
meeting. 
 
IV.   OTHER BUSINESS 
 
There was no other business. 
 
V. ADJOURNMENT 
 
The meeting adjourned at 10:48 p.m. 
 
Respectfully submitted, 
 
Joann Breault 
BOA Recording Secretary 
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Note: the timestamp denotes the time of the meeting video. 
 
I. NEW BUSINESS – PUBLIC HEARING 
 

A. The request of Marcella F. Hoekstra (Owner), for property located at 35 Whipple 
Court whereas relief is needed in the form of an equitable waiver for 1) an accessory 
structure with an 8.5-foot right yard where 10 feet was permitted and an 8-foot rear 
yard where 17 feet was permitted; or in the alternative 2.a) Variance from Section 
10.521 to allow an 8,324 SF lot area/dwelling unit where 15,000 SF is required; b) to 
allow a frontage of 45.83 feet where 100 feet is required; c) to allow an accessory 
structure with an 8.5 foot right yard where 10 feet is required; d) to allow an 
accessory structure with an 8 foot rear yard where 9 feet is required; and e) to allow a 
building coverage of 26% where 20% is allowed. Said property is located on 
Assessor Map 260 Lot 98 and lies within the Single Residence B (SRB) District. 
(LU-23-147) 

 
Alternate Ms. Geffert was seated for voting. 
 
SPEAKING TO THE PETITION 
 
[Timestamp 3:30] Attorney Monica Kaiser was present on behalf of the applicant and addressed the 
equitable waiver first. She said the proposal was to convert the garage structure to an Accessory 

PLEASE NOTE:  ITEMS (III.) D. THROUGH F. WERE POSTPONED 
AT THE SEPTEMBER 19, 2023 BOARD OF ADJUSMENT MEETING. 
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Dwelling Unit (ADU) to be used for rental income or to house the applicant’s father in the future if 
necessary. She explained that someone filed a request for a variance in 1968 to place a garage ten 
feet from the right side lot line and 17 feet from the rear lot line, but what they built seemed to be 
larger and closer the right side lot line. She said the front corner of the garage is closer than was 
intended and that the garage was enlarged so that it now includes a shed. She said the applicant had 
to establish the legality of the existing detached accessory structure that had existed for 10 years or 
more and that they were asking for approval for what was already there. She reviewed the 
requirements for the equitable waiver.  
 
Mr. Rheaume said the shed was shown off the back of the garage about 6-8 feet and that it looked 
like the garage might have been shifted. He asked if the proposed ADU shown in the packet was 
just in the area that would be considered to be the garage or if it would include the area with the 
shorter roof shed. Attorney Kaiser said it was just the original garage and that the shed flat roof area 
would remain a shed for storage. Mr. Rheaume then verified the basis for the distance for an 
accessory structure height dimension. Ms. Geffert asked about the prior owners and whether 
Attorney Kaiser knew the intention of the person who built the garage in a way that didn’t conform 
to the variance granted in 1968. Attorney Kaiser said she did not know if the person who got the 
1968 approval decided to build something bigger or if someone tagged on something else later. She 
said she checked the building permit file and only saw the variance information and no subsequent 
request for a building permit. She said she inferred from the diagram that the violating right side 
setback was a mistake and that it looked like it had been there for a long time. 
 
The Board discussed whether the petition should be heard as an equitable waiver or a variance. 
[Timestamp 15:17] 
 
Chair Eldridge opened the public hearing. 
 
SPEAKING TO FOR, OR AGAINST THE EQUITABLE WAIVER 
 
No one spoke, and Chair Eldridge closed the public hearing. 
 
DECISION OF THE BOARD 
 
Mr. Rossi said he would prefer to move forward with the equitable waiver. Chair Eldridge said she 
felt that Part 2 of the equitable waiver information in lieu of the findings required by the Board 
demonstrated that the violation existed for ten years or more and said she was also in favor of 
moving forward with the waiver. [Timestamp 19:36] 
 
Ms. Geffert moved that the Board grant an equitable waiver for the existing garage at 35 Whipple 
Court, seconded by Mr. Mannle. 
 
Ms. Harris recommended that Ms. Geffert amend her motion to reflect what was in the Notice, and 
Ms. Geffert agreed. [Timestamp 21:20] 
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Ms. Geffert amended her motion to move that the Board grant an equitable waiver for the property 
located at 35 Whipple Court for the accessory structure, with an 8-1/2 foot right yard where 10 feet 
was permitted and an 8-ft rear yard where 17 feet was permitted. 
 
Mr. Mannle seconded the amended motion.  
 
Ms. Geffert said it had been demonstrated that the violation has existed for more than 10 years and 
no enforcement action was taken. The physical and dimensional violation does not constitute a 
public nuisance or diminish the value of the other property in the area or interfere or adversely 
affect with any present or permissible uses of such property, as demonstrated by the uniform 
support of the neighbors. She said due to the degree of past construction or investment made in 
ignorance of the facts constituting the violation of the cause of correction so far outweighs any 
public benefit to be gained, it would be inequitable to require the violation to be corrected. She said 
the violation came forward in 2021 for a variance and the issue didn’t come up. Mr. Mannle 
concurred and had nothing to add. 
 
The motion passed unanimously, 7-0. 
 
There was further discussion about the attached ADU being permitted vs. a detached ADU. 
[Timestamp 25:27] 
 

B. The request of Lawrence Brewer (Owner), for property located at 253 Broad 
Street whereas relief is needed to construct an attached garage and add a second 
driveway, which requires the following: 1) Variance from Section 10.521 to allow a 
7 foot side setback where 10 feet is required; and 2) Variance from Section 
10.1114.31to allow more than one driveway per lot.  Said property is located on 
Assessor Map 131 Lot 16 and lies within the General Residence A (GRA) District 
(LU-23-148) 
 

Ms. Record was seated for voting and Ms. Geffert resumed alternate status. 
 
SPEAKING TO THE PETITION 
 
The applicant Lawrence Brewer was present to speak to the petition. He said he wanted to 
modernize the house with the addition of a two-car garage and also wanted to explore the possibility 
of adding an ADU in the addition’s basement. He said they received positive feedback from the 
neighbors. He said the second driveway was to accommodate parking for the potential ADU. He 
reviewed the petition and criteria in detail. [Timestamp 27:10] 
 
Ms. Record asked where the existing driveway was. Mr. Brewer said it was at the north side of the 
house. Mr. Rheaume verified that four parking spots were requested, two for the garage and two in 
front of the garage, and that it would meet the need for parking if the ADU was added. He asked 
what Mr. Brewer’s concern was for the second driveway. Mr. Brewer said he would want to put the 
driveway on the right side of the house down below for the ADU. He said there was a curb cut on 
either side, so it wouldn’t make any sense to do it any other way. Mr. Rheaume asked if Mr. Brewer 
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thought his property was unique by having the double lot size compared to the neighbors. Mr. 
Brewer agreed and said the house was in the center of the lot. He said it was deep enough to 
maintain the setbacks except in that area. He said he didn’t know if they would pursue an ADU but 
was advised by the City Staff to include the second driveway ADU request in the petition. 
 
Mr. Rossi said when the Board was asked to approve a setback variance, the situation was an 
existing structure being remodeled that already encroached upon the setback, but in this case it was 
new construction. He said it was a bigger ask that what the Board typically saw. He asked if a 
setback would still be needed if the garage were placed on the right side and the proposed ADU on 
the left, or if there was another more conforming configuration that would work within the 
constraints of the property. Mr. Brewer explained that the slope went down from the front of house 
and there was a 6-ft difference on the back of the house. He said the driveway was not at grade 
halfway to the house so it wouldn’t be as far back on the left side of the house. He agreed that it was 
new construction and that he considered putting it in the back yard but there were drainage issues. 
He said it was the most logical path because that’s where the existing driveway was. Mr. Rossi 
asked if the potential ADU floor level would be the same as the house, and Mr. Brewer said it 
would be the level of the basement. 
 
Chair Eldridge opened the public hearing. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one spoke, and Chair Eldridge closed the public hearing. 
 
DISCUSSION OF THE BOARD 

 
[Timestamp 41:00] Mr. Rossi asked if the applicant would have to get an extension if the driveway 
were approved and the driveway or the ADU wasn’t built in the two-year time frame. Ms. Harris 
agreed. Mr. Rossi said the applicant would then be eligible for a maximum of a one-year extension. 
Mr. Rheaume said he was okay with the setback variance and what drove the need to put the 
addition in that location but he had concerns about the driveway. He said the second curb cut 
probably gave the applicant justification, but he noted the concerns brought forward by Mr. Rossi 
and said that part of the hardship would be if the applicant actually built the ADU, which would 
drive the need for a driveway in that location, but if the ADU didn’t get built, he could not see a 
hardship for a driveway being in that location. Mr. Mattson said the double lot was a special 
condition and that two driveways would be consistent with the streetscape. Vice-Chair Margeson 
said she had no problem with the dimensional relief but was concerned with the second driveway. 
She said the zoning ordinance was amended to allow for ADUs that would be nestled or fit in well 
with the neighborhood. She said a second structure with a second driveway would violate that 
because it would basically be two houses and two driveways on one lot. Mr. Mattson said he didn’t 
think it was that big of an ask because it was in the GRA District where two-family homes are 
allowed. Mr. Mannle said the setback for the two-car garage was minimal and the ADU was 
proposed as a Phase 2 scenario and would be in the basement of the addition, and the addition 
would have no need for variances. He said the applicant was trying to take care of everything now. 
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He said the lot was wide enough and he had no problem with the second driveway. Chair Eldridge 
said the driveway would not be built until the ADU was, but she felt that the problem was time 
running out and the applicant having to come back. 
 
DECISION OF THE BOARD 
 
Mr. Rheaume moved to grant the first variance to allow a 7-ft side setback. Vice-Chair Margeson 
seconded. 
 
Mr. Rheaume said it was a modest structure that would be positioned in a way that would avoid the 
outcropping of the neighbor’s property that looked like it was close to the existing property line, so 
there’s a small separation there on the neighbor’s part. He said granting the variance would not be 
contrary to the public interest because the main public interest was for the abutter’s light and air. He 
said it would be a small infringement on it but that it was a modest-sized structure in a 
neighborhood of homes that were very tight to the property lines, so it wasn’t like there would be an 
unusual change in the character of the neighborhood. He said it would observe the spirit of the 
ordinance because a small encroachment was being asked for. He said substantial justice would be 
done because the applicant’s ability to enjoy a two-car garage attached to his property and make 
improvements to the driveway in front of it would cause no public purposes that would outweigh 
the enjoyment it would bring to the applicant. He said granting the variance would not diminish the 
values of surrounding properties and would likely add value to the current home, with no negative 
impact to any of the surrounding properties. He said literal enforcement of the provisions of the 
ordinance would result in an unnecessary hardship, noting that one of the special conditions of the 
property was that it’s a double lot in which the applicant has more room to add on an addition than 
his neighbors would. He said it was a logical location due to topography issues in other potential 
locations. He said those were unique characteristics and it was a reasonable request to create the 
modest addition within the setback. Vice-Chair Margeson concurred and had nothing to add.  
 
The motion passed unanimously, 7-0. 
 
DISCUSSION OF THE BOARD FOR THE SECOND VARIANCE 
 
[Timestamp 52:29] The Board discussed the options for the second requested variance and whether 
it would invoke Fisher v. Dover if denied. Ms. Harris said the options were to approve, deny, deny 
without prejudice, or postpone with justification. Mr. Rossi said he would move to deny without 
prejudice, but Vice-Chair Margeson said she never heard of a denial without prejudice. Mr. Mattson 
suggested reopening the public hearing to ask the applicant a question. 
 
Mr. Mannle moved to suspend the rules and re-open the public hearing, seconded by Mr. Mattson. 
 
Mr. Mannle asked the applicant what his timeframe for the ADU was. Mr. Brewer said he preferred 
to do it at the same time as the addition but didn’t know the regulations for ADUs. He said if the 
garage were approved, he could hopefully start construction on the ADU a year from now. He said 
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he would need plumbing and utilities and would like to have it all done at the same time, within a 
year or two. He noted that the curb cut already existed. 
 
Mr. Mannle said he had no problem with the driveway because of the ADU, which would be Phase 
2. He said the applicant would not have to return for any variances for the ADU. He asked if the 
Board could approve the second driveway contingent upon the applicant getting approval for the 
ADU in the next two years. Ms. Harris agreed he could add a condition to the approval. 
 
DECISION OF THE BOARD 
 
Mr. Mannle moved to grant the second variance to allow more than one driveway per lot, with the 
following condition: 

1. Contingent that the applicant shall get an approved ADU within two years. 

Mr. Mattson seconded. 

Mr. Mannle said granting the variance would not be contrary to the public interest because a curb 
cut already existed. He said it would observe the spirit of the ordinance and do substantial justice as 
well. He said the driveway was requested because the applicant wanted to have a separate private 
entrance to a potential ADU, and the ADU would be on the lower level of the addition at the right 
hand side of the house in the back yard. He said granting the variance would not diminish the values 
of surrounding properties. He said literal enforcement of the provisions of the ordinance would 
result in an unnecessary hardship, noting that it was a double lot and the home was built in the 
middle of it, so there was room on either side.. Owing to those special conditions, he said the 
applicant had a hardship, especially if he wanted to put the ADU in the back. Mr. Mattson 
concurred and said it was a reasonable use. 
 
Mr. Rheaume said he would not support the motion because he thought the applicant should 
readvertise so that the Board would have a better idea of the ADU and the need for it, with some 
justification and a clearer hardship. He said he wasn’t seeing it at this point. 
 
The motion passed by a vote of 4-3, with Vice-Chair Margeson, Mr. Rheaume, and Mr. Rossi voting 
in opposition to the motion. 
 

C. The request of Prospect North (Owner), for property located at 815 Lafayette 
Road whereas relief is needed for the demolition of the existing building and tower 
and the construction of three 4-story, 24-unit multi-family buildings (72 total units) 
with first floor parking and associated site improvements, which requires the 
following: 1) Variance from Section 10.5B33.20 (Front Build-out) to permit a front 
build out of less than 50% of the total front yard width; and 2) Variance from Section 
10.5B33.30 (Façade Orientation) to permit a façade orientation that is not parallel 
with the front property line. Said property is located on Assessor Map 245 Lot 3 and 
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lies within the Gateway Corridor (G1) District and the FEMA 100yr flood and 
extended flood hazard area. (LU-23-149) 
 

Ms. Geffert was seating for voting and Ms. Record resumed her alternate status. 
 
SPEAKING TO THE PETITION 
 
Attorney F. X. Bruton was present on behalf of the applicant and reviewed the petition and criteria. 
[Timestamp 1:06:20]  
 
Mr. Rheaume noted that the Staff Memo noted a front lot line buildout of 0 and not about the 21 
percent buildout was different from the applicant’s packetthe applicant had noted in his 
presentation. Ms. Harris said it may have been a different interpretation by the applicant of the front 
lot line buildout, and it was further discussed. [Timestamp 1:18:24]  
 
Chair Eldridge opened the public hearing. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one spoke, and Chair Eldridge closed the public hearing. 
 
DECISION OF THE BOARD 
 
Vice-Chair Margeson moved to grant the variances as presented and advertised, seconded by Mr. 
Mannle.  
 
Vice-Chair Margeson said the spirit and intent of Sections 10.233.21 and .22 of the ordinance were 
that granting the variances would not be contrary to the public interest and would observe the spirit 
of the ordinance. She said it was the Gateway District that was meant to be mixed use, walkable , 
and provide housing stock for the changing demographics of the area, which presumably meant 
having a façade along the street to invite people in. She said there were differences of opinion as to 
whether it was a zero percent buildout or a 21 percent buildouting, but if it was 21 percent, that was 
more than what was advertised and it was fine. She found that the proposal did meet the spirit and 
intent of the ordinance for those reasons because there will be buildings visible to Lafayette Road 
that are not presently visible. In terms of protection of natural resources, she said one of the public 
purposes of the ordinance was to protect wetlands. She said the buildings would be situated outside 
of the wetlands for the creek, which is a valuable natural resource, so the proposal meets the public 
interest and the spirit of the ordinance. Referring to Section 10.233.23, she said granting the 
variances would do substantial justice because there would be no detriment to the public if the 
variances were denied that would outweigh the benefit to the applicant. Referring to Section 
10.233.24, she said granting the variances would not diminish the values of surrounding properties 
because it was a commercial area with some residential, and it was all zoned Gateway One, so there 
would be no diminution of values to surrounding properties by building the multi-family dwelling. 
Referring to Section 10.233.25, she said literal enforcement of the provisions of the ordinance 
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would result in an unnecessary hardship. She said the property has special conditions that 
distinguish it from others in the area, and owing to those special conditions, a fair and substantial 
relationship does not exist between the general public purposes of the ordinance’s provisions and 
their specific application to the property. She said the property has special conditions of having a 
drainage easement on the front of the property as well as the wetland buffers that make it 
impossible to comply with the provisions of the zoning ordinance as it applies to the property. She 
said the proposed use is a reasonable one, a multi-family dwelling in the Gateway District, which is 
one of the purposes of the Gateway District.  
 
Mr. Mannle concurred. He said the ordinance supported having more walkable streets, so it was 
anticipated having large frontages on a major road so that the building is close to the major road 
which was the 50 percent requirement. He said the parking would in the rear was so that people will 
want to walk down the streets and drive around the back. He said the applicant’s parcel was not the 
ideal Gateway parcel because it’s restricted by the drainage easement and wetland buffers, but the 
applicant did a great job for the area that’s now cleared to the present radio station. He said it would 
be impossible to move the buildings 90 degrees to justify the provisions of the ordinance. 
 
Mr. Rossi said he would not support the motion. He agreed that the special conditions of the 
property did speak to the percentage of use for the front of the property, but he did not agree that a 
building like the first one could not be placed perpendicular to the road as specified in the 
ordinance, so he didn’t think a hardship exists for the non-parallel placement of the front of the 
building that borders the road. He said it might be a smaller building but he didn’t think it was 
impossible to put a building there that complied with the ordinance, despite the special conditions of 
the property. Mr. Rheaume noted that the zero percent buildout figure was only in the Staff Report 
and not what was advertised for and it referenced less than 50 percent, so he had wanted to ensure 
that he understood any concerns that the Planning Department might have before moving forward. 
 
The motion passed by a vote of 6-1, with Mr. Rossi voting in opposition to the motion. 
 

II.   OTHER BUSINESS 
 
The ability to deny an application without prejudice was briefly discussed.  
 

III.    ADJOURNMENT 
 
The meeting adjourned at 8:30 p.m. 
 
Respectfully submitted, 
 
Joann Breault 
BOA Recording Secretary 
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                                                                                          October 17, 2023 Meeting 

II. OLD BUSINESS 

A. The request of Kathryn Waldwick and Bryn Waldwick (Owners), for 
property located at 30 Parker Street whereas relief is needed to demolish and 
remove the existing shed and covered porch and construct a new attached 
shed with a covered porch which requires the following: 1) Variance from 
section 10.521 to permit a) 45% building coverage where 35% is allowed, b) 
two (2) foot right side yard where 10 feet is required, and c) two (2) foot rear 
yard where 20 feet is required; and 2) Variance from Section 10.321 to allow a 
nonconforming structure or building to be extended, reconstructed or enlarged 
without conforming to the requirements of the Ordinance.  Said property is 
located on Assessor Map 126 Lot 27 and lies within the General Residence C 
(GRC) District. (LU-23-117) 

Existing & Proposed Conditions 
 Existing  

  
Proposed  
  

Permitted / Required    

Land Use: Single-
family  

*Construct a shed 
and covered porch  

Primarily residential   

Lot area (sq. ft.): 2,619 2,619 3,500 min.  

Lot Area per Dwelling  
Unit (sq. ft.):  

2,619 2,619 3,500 min.  

Street Frontage (ft.) 49.7 49.7 70 min.  
Lot depth (ft.):  46 46 50 min.  
Front Yard (ft.): 0.5 0.5 5 min.  
Left Yard (ft.): 6 6 10 min.  
Right Yard (ft.): 0 2 10 min.  
Rear Yard (ft.): 3 2 20 min.  
Height (ft.): <35 <35 35 max.  
Building Coverage (%):  44 45 35 max.  
Open Space Coverage 
(%):  

>20 >20 20 min.  

Parking  2 2 2   
Estimated Age of 
Structure:  

1900 Variance request(s) shown in red.  

* Relief required to allow an existing non-conforming structure to expand 

Other Permits/Approvals Required 
• Building Permit 
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Neighborhood Context  

 
 

  

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
July 9, 1985 – The following Special Exception and Variance requests were denied: A 
Special Exception from Article II Section 10-205 (3) (c) to permit the conversion of a 
residence into a duplex; and 2) a Variance from Article II Section 10-205 (3) (c) to allow 
the conversion with 1,346 s.f. of lot area per family where a minimum lot area of 2,000 
s.f. per family is required. 

Planning Department Comments 
The applicant is proposing to remove the existing 8 foot by 10 foot shed and replace it with a 
9 foot by 11 foot shed that will be attached to the primary structure by a porch passageway.  
 
Staff determined that Section 10.573.20 of the Zoning Ordinance did not apply to this project 
as the proposed shed will be connected to the primary structure and will give the 
appearance of being attached.  

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 
 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 
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III. NEW BUSINESS 

A. The request of 2422 Lafayette Road Assoc LLC c/o Waterstone Retail 
(Owner), for property located at 2454 Lafayette Road whereas relief is 
needed conduct a motor vehicle sales storefront which requires the 
following:1) A Special Exception from Section 10.440 Use # 11.10 to allow 
motor vehicle sales which is permitted by Special Exception. Said property is 
located on Assessor Map 273 Lot 3 and lies within the Gateway Corridor (G1) 
District. (LU-23-160) 

Existing & Proposed Conditions 
 Existing  

  
Proposed  
  

Permitted / Required    

Land Use: Commercial  *Motor Vehicle 
Sales 

Mixed Use   

Unit Area: 3230 3230  n/a min.  

Parking  795 **793 654 min 
Estimated Age of 
Structure:  

2013 Special Exception(s) shown in red.  
  

 

*Motor vehicle sales allowed by special exception in the G1 District 
** 2 Parking spaces are proposed to be used for the use of test vehicles, creating a 2 space 
deficit from the existing space inventory 

Other Permits/Approvals Required 
• Building Permit (Tenant Fit Up) 
• Site Plan Amendment 
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Neighborhood Context  

 
 

  

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
March 23, 2004 – the Board granted a variance to allow a 75’ front yard where 105’ is the 

minimum required. The Board denied a Special Exception to allow a 2,400± s.f. car 
wash in a district where such use is allowed by Special Exception.  

April 21, 2009 – The Board granted a variance to allow 731 parking spaces to be provided 
where 1,090 parking spaces are required in conjunction with renovations to the 
existing shopping center.  

September 15, 2009 – The Board granted variances to allow the following the following:  
• A primary free standing sign of 350 s.f. where 150 s.f. is allowed;  
• A sign 17’10” in height where 25’ is the maximum allowed;  
• Two additional signs at the primary entrance where they are not allowed;  

o The placement of structures within the right-of-way along Route 1 with a 
setback of 20’ where 105’ is required;  

• The placement of a structure within the right-of-way along Route 1 with a setback of 
50’ where 105’ is required.  

The variances were granted with the stipulation that there be no lettering on the two 
stone walls at the main entryway, which were solely approved as an architectural 
element.  

July 24, 2012 – The Board granted a variance to allow 859 parking spaces where 457 
parking spaces are required and 503 parking spaces are the maximum allowed.  

October 15, 2013 – The Board granted a variance to install a 225 s.f. sign on a cinema 
parapet where 100 s.f. is the maximum sign area allowed for a parapet sign.  

August 18, 2015 – The Board granted variances to allow the following: (a) required off 
street parking spaces (for an existing parking area) to be located between a principal 
building and a street; and (b) a front yard setback of 151’ where 90’ was the 
maximum allowed (measured from the centerline of Lafayette Road).  

October 25, 2016 – The Board granted the following: a) a sign on a façade of a building that 
does not face a street and where no public entrance exists; b) two directional signs 
each 7s.f. in area where 4 s.f. is the maximum allowed; c) 2 free-standing pre-order 
menu boards where they were not visible from a public right-of-way; and d) an 
existing non-conforming pylon sign to be modified without bringing it into 
conformance.  

June 18, 2019 – The Board granted special exceptions to allow the following: a) from 
Section 10.440, Use #9.12 to allow a nightclub or bar with an occupant load from 250 
to 500 where the use is only allowed by special exception; and b) from Section 
10.440, Use #4.20 to allow an indoor amusement use where the use is only allowed 
by special exception. With the following stipulation:  
• A suitable barrier will be provided around the outdoor seating area to protect it 

from vehicular traffic.  
August 17, 2021 – The Board denied a Variance from Section 10.1530 to allow an 

automated teller machine (ATM) as defined in this section to be a freestanding 
structure and not located on the outside of a building, or in an access-controlled 
entrance to a building, or within a principal use in a building.  

May 24, 2022 – The Board granted the following: 1) A Special Exception from Section 
10.440 Use #7.50 to allow a Veterinary Care use where the use is allowed by Special 
Exception.  
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Planning Department Comments 
The applicant is proposing to establish a motor vehicle storefront where the use is allowed 
by Special Exception. The proposal includes the use of a temporary ramp, the installation of 
two electric vehicle charging stations, and the use of two parking spaces to keep two test 
vehicles. The proposed exterior changes will require an update to the existing site plan on 
file. 

Special Exception Review Criteria  
The application must meet all of the standards for a special exception (see Section 10.232 
of the Zoning Ordinance).  

1. Standards as provided by this Ordinance for the particular use permitted by special 
exception; 

2. No hazard to the public or adjacent property on account of potential fire, explosion or 
release of toxic materials;  

3. No detriment to property values in the vicinity or change in the essential 
characteristics of any area including residential neighborhoods or business and 
industrial districts on account of the location or scale of buildings and other 
structures, parking areas, accessways, odor, smoke, gas, dust, or other pollutant, 
noise, glare, heat, vibration, or unsightly outdoor storage of equipment, vehicles or 
other materials;  

4. No creation of a traffic safety hazard or a substantial increase in the level of traffic 
congestion in the vicinity;  

5. No excessive demand on municipal services, including, but not limited to, water, 
sewer, waste disposal, police and fire protection and schools; and  

6. No significant increase of stormwater runoff onto adjacent property or streets. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance.  



APPLICATION OF 2422 LAFAYETTE ROAD ASSOCIATION, LLC    

2454 LAFAYETTE ROAD 

Map 273, Lot 10 

 

APPLICANT’S NARRATIVE 

 

 

A. The Project. 

 

 The Applicant, 2422 Lafayette Road Association, LLC, is seeking to lease 3230 square 

feet of retail space at the mall property located at 2454 Lafayette Road for a Tesla Sales 

Gallery.  The space is currently vacant, having last housed the Empire Beauty School, and is 

located next to the McKinnon’s supermarket.  The property is in the G-1 zoning district. 

 

The location would be a Tesla Sales Gallery offering test drives for potential customers to 

learn more about the vehicles, educate them on the vehicles’ features, and ultimately 

purchase a vehicle from this location.  Inside the space will be 2-3 demo models for potential 

customers to touch and feel. There will also be information about charging and Tesla’s other 

products such as solar panels. There will be an 8’ wide storefront entrance door that will 

allow intermittent access to the space for the vehicles but the vehicles inside the space will be 

moved infrequently.   

 

In addition, two parking spaces within the shopping center will be equipped with EV 

chargers so that up to two Tesla demo vehicles can be charged for test drives.   These will 

NOT be the same vehicles as the demo models that will be in the showroom. 

 

Motor vehicle sales are permitted in the G-1 zone by special exception.  §10.440.11.10.   

 

The Special Exception. 

 

The Applicant believes the proposal easily meets the criteria for the necessary special 

exception.  Those criteria are set forth in the ordinance at §10.232.20. 

 

First, the use proposed here, “motor vehicle sales,” is permitted within this district by 

special exception, see §10.440 Table of Uses, no. 11.10.  §10.232.10. 

 

Second, the proposed use will pose no hazard to the public or adjacent properties on 

account of potential fire, explosion or release of toxic materials. §10.232.22.  No explosives, 

toxic materials or unusual accelerants will be stored on site.  No servicing or repairs of motor 

vehicles will occur at this location, and no motor vehicle fluids are anticipated to escape the 

vehicles.  In the unlikely event that this does occur, any fluids will be disposed of  properly 

by the Applicant privately in accordance with accepted practices.     

 

Third, there will be no detriment to property values in the vicinity or change in the 

essential characteristics of any area including residential neighborhoods or business and 

industrial districts on account of the location or scale of buildings and other structures, 

LU-23-160



parking areas, accessways, odor, smoke, gas, dust, or other pollutant, noise, glare, heat, 

vibration, or unsightly outdoor storage of equipment, vehicles or other materials.  

§10.232.23.   The location is in an existing, fully developed shopping center.   There will be, 

at most, three vehicles stored outdoors in the existing parking lot. There is no other outdoor 

storage of product or equipment on site.  The proposed use does not produce odor, smoke, 

gas, dust, noise, glare, heat, or vibration. 

 

Although there will be some work on the storefront, the building already exists and no 

new construction or site disturbance is contemplated except for minor work to create a 

temporary ramp in front of the 8’ wide entrance.  There will be no detriment to property 

values or change in the essential characteristics of the vicinity. 

 

Fourth, there will be no creation of a traffic safety hazard or a substantial increase in the 

level of traffic congestion in the vicinity. §10.232.23.   The proposal is for a retail use in a 

retail shopping center that has more than adequate parking and site circulation. 

 

Fifth, there will be no excessive demand on municipal services, including, but not limited 

to, water, sewer, waste disposal, police and fire protection and schools. §10.232.24.  None of 

these services will be implicated by this proposal. 

 

Finally, the project will result in no significant increase of stormwater runoff onto 

adjacent property or streets.  §10.232.25.  There will be no change to the existing building 

footprint or impervious surfaces. 

 

 

 Conclusion. 

 

For the foregoing reasons, the applicant respectfully requests the Board grant the special 

exception as requested and advertised. 

 

 

       

      Respectfully submitted, 

 

 

 

Dated:    10-6-23  `  By: /s/ John K. Bosen               . 

      John K. Bosen, Esquire 
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OVERALL PLAZA SITE DATA:
LOCATION: TAX MAP 273, LOT 3 OWNER: 2422 LAFAYETTE ROAD ASSOCIATES, LLC

C/O WATERSTONE RETAIL DEVELOPMENT
250 FIRST AVENUE, SUITE 202
NEEDHAM, MASSACHUSETTS 02494

ZONING DISTRICT: GATEWAY CORRIDOR (G1)
PROPOSED USE: SHOPPING CENTER/RESIDENTIAL
PROPOSED LOT SIZE: ±18.71 ACRES (±814,896 SF)

OVERALL PLAZA BUILDING PLACEMENT & LOT STANDARDS
BUILDING STANDARDS: REQUIRED PROVIDED

MINIMUM LOT DEPTH: NR NR
MINIMUM STREET FRONTAGE: 50 FT ±450 FT
FRONT BUILDING SETBACK: 10 FT MIN,

30 FT MAX ± 419 FT(1)

MINIMUM SIDE BUILDING SETBACK: 15 FT ± 57 FT
MINIMUM REAR BUILDING SETBACK: 20 FT ± 52 FT
MINIMUM OPEN SPACE COVERAGE: 20% ±21.6%
FRONT LOT LINE BUILDOUT: 75% 0%(4)

BUILDING DESIGN STANDARDS:
MAXIMUM BUILDING HEIGHT: 4 STORIES 5 STORIES(2)

50 FT <60 FT(2)

MINIMUM STREET FACING FACADE HEIGHT: 24 FT >24 FT
MAXIMUM FINISHED FLOOR SURFACE OF
GROUND FLOOR ABOVE SIDEWALK GRADE: 36 IN <36 IN
MAXIMUM BUILDING FOOTPRINT: NR
MAXIMUM FACADE MODULATION LENGTH: 50 FT <50 FT
MINIMUM STREET FACING FACADE GLAZING: 20% GROUND FLOOR >20%

DEVELOPMENT SITE STANDARDS:(3)

MINIMUM DEVELOPMENT SITE AREA: 20,000 SF ±814,896 SF
MINIMUM SITE WIDTH: 100 FT ±721 FT
MINIMUM SITE DEPTH: 100 FT ±1,137 FT
MINIMUM PERIMETER BUFFER FROM RESIDENTIAL,
MIXED RESIDENTIAL, OR CD4-L1 DISTRICTS: 75 FT N/A
MAXIMUM DEVELOPMENT BLOCK DIMENSIONS:

BLOCK LENGTH: 800 FT ±1,137 FT(4)

BLOCK PERIMETER: 2,200 FT ±3,780 FT(4)

MAXIMUM BUILDING COVERAGE: 70% 25.6%
MINIMUM OPEN SPACE COVERAGE: 20% ±21.6%
FRONT LOT LINE BUILDOUT: 75% 0%(4)

DENSITY THRESHOLDS AND BONUSES:
DWELLING UNITS PER ACRE: 16 UNITS 10.2 UNITS
DWELLING UNITS PER BUILDING: 36 UNITS 95 UNITS(1)(2)

PLUS 1-STORY, MAX 10 FT 5 STORIES 5 STORIES(2)

60 FT <60 FT(2)

(1) - MODIFICATION OF STANDARDS ALLOWED AS PART OF CONDITIONAL USE PERMIT PER 10.5B74.30,
APPROVED JANUARY 19, 2022.

(2) - ALLOWED BY CONDITIONAL USE PERMIT PER 10.5B72 FOR PROVIDING 20% WORK FORCE
HOUSING AND PUBLIC REALM IMPROVEMENTS, APPROVED JANUARY 19, 2022.

(3) - USE OF DEVELOPMENT SITE STANDARDS ALLOWED BY CONDITIONAL USE PERMIT PER 10.5B40,
APPROVED JANUARY 19, 2022.

(4) - EXISTING NON-CONFORMING CONDITION, MODIFICATION OF STANDARDS ALLOWED AS PART OF
CONDITIONAL USE PERMIT PER 10.5B74.30, APPROVED JANUARY 19, 2022.

LEGEND

BLDG
TYP

COORD
TYPICAL
COORDINATE

BUILDING

PROPOSED PAVEMENT SECTION

PROPOSED CURB RADIUS30'R
VGC PROPOSED VERTICAL GRANITE CURB
SGC PROPOSED SLOPED GRANITE CURB

PROPOSED BRICK SIDEWALK

PROPOSED EDGE OF PAVEMENT
PROPOSED CURB

PROPOSED BUILDING

PROPERTY LINE
PROPOSED PROPERTY LINE

PROPOSED BOLLARD

PROPOSED CONCRETE SIDEWALK

OVERALL PLAZA PARKING REQUIREMENTS
      

PARKING CALCULATIONS: LOADING CALCULATIONS:
RETAIL: 1 SPACE PER 300 GFA RETAIL: 0 SPACES FOR 0 - 10,000 SF
RESTAURANT: 1 SPACE PER 100 GFA 1 SPACE FOR 10,001 - 25,000 SF
INDOOR RECREATION: 1 SPACE PER 4 PERSONS 2 SPACES FOR 25,001 - 60,000 SF
RESIDENTIAL: 0.5 SPACES PER UNIT <500 SF OTHER NON-RESIDENTIAL: 0 SPACES FOR 0 - 10,000 SF

1 SPACE PER UNIT 500 SF - 750 SF 1 SPACE FOR 10,001 SF - 40,000 SF
1.3 SPACES PER UNIT >750 SF

SHOPPING CENTER:    LOADING SPACES:
RETAIL: AREA (SF): MINIMUM  PROVIDED MINIMUM PROVIDED

PETCO  ±12,588 1 1
CYCLE FIERCE   ±1,200  0 1
EXISTING RETAIL/RESTAURANT ±20,075 0 1
   PROPOSED RETAIL AREA ±3,650 0 0
EXISTING RETAIL/RESTAURANT (MUSE) ±3,616 0 1
EXISTING RETAIL/RESTAURANT (SHIO JAPANESE) ±7,400 0 1
PROPOSED RESTAURANT (OLD BIG LOTS) ±14,400 1 1
INDOOR RECREATIONAL (PINZ) ±18,800 1 1
SUBWAY  ±1,800 0 0
THE 99  ±6,310 0 1
McKINNON'S ±36,251     2 3
RETAIL   ±9,134 0 1
PROPOSED RESTAURANT ±1,600  1 0
PROPOSED RESTAURANT   ±2,310 0 0
STARBUCKS ±2,124 0 1
TOTAL SHOPPING CENTER ±141,258 406 SPACES(1) 8 15

RESIDENTIAL:
PREVIOUSLY APPROVED DWELLING UNITS 95 UNITS
EXISTING DWELLING UNITS 95 UNITS  
VISITOR PARKING     

TOTAL:     654 SPACES(1)   795 SPACES 9 15

(1) - PER PARKING DEMAND ANALYSIS PERFORMED BY TIGHE & BOND DATED OCTOBER 18, 2021, BASED ON A TOTAL SHOPPING
CENTER AREA OF ±139,441 SF.

REQUIRED PROVIDED
ACCESSIBLE SPACES (2% OF TOTAL): 15 32
VAN ACCESSIBLE SPACES
(1 PER 6 ACCESSIBLE SPACES): 2 24
PARKING STALL SIZE: 8.5 FT X 19 FT 8.5 FT X 19 FT
DRIVE AISLE: 24 FT 24 FT, 26 FT

BIKE SPACES REQUIRED:
REQUIRED PROVIDED

SHOPPING CENTER:
1 BIKE SPACE / 10 PARKING SPACES
MAXIMUM OF 30 SPACES 30 SPACES 42 SPACES

RESIDENTIAL:
EXISTING 95 DWELLING UNITS 19 SPACES 30 SPACES
PREVIOUSLY APPROVED 95 DWELLING UNITS 19 SPACES 20 SPACES

CHECKED:

DRAWN BY:

FILE:

SCALE:         AS SHOWN

APPROVED:

DATE:

PROJECT NO:

W5008-008A_C-DSGN.DWG

W5008-008A

Portsmouth, New
Hampshire

Waterstone
Properties Group,
Inc.

MARK DATE DESCRIPTION
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III. NEW BUSINESS 

B. The request of EIGHTKPH LLC (Owner), for property located at 70 
Maplewood Avenue whereas relief is needed to install a free-standing sign 
which requires the following: 1) Variance from Section 10.1251.20 to allow 48 
square feet of sign area where 20 square feet is allowed; and 2) Variance from 
Section 10.1253.10 to allow a freestanding sign to be setback 2.5 feet from the 
lot line where five (5) feet is required. Said property is located on Assessor 
Map 125 Lot 17-3 and lies within the Character District 5 (CD5), Downtown 
Overlay District, North End Incentive Overlay District, and Historic District (LU-
23-141) 

Existing & Proposed Conditions 
 Existing  

  
Proposed  
  

Permitted / 
Required  

  

Land Use: Commercial Install a freestanding 
fence sign 

Mixed Use   

Individual sign area 
(sq. ft.): 

0 48 20 max.  

Setback (ft.): n/a 2.5 5 min.  
Estimated Age of 
Structure:  

Under 
Construction 

Variance request(s) shown in red.  
  

 

Other Permits/Approvals Required 
• Building Permit 
• Sign Permit 
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Neighborhood Context  

 
 

  

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
No previous BOA history found. 

Planning Department Comments 
The applicant is proposing to install the fence sign to screen a transformer located at the 
northernmost corner of the property. The design was approved by HDC by admin approval, 
however the location and dimensions still need BOA approval. 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 
 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an applicant for a 
special exception or variance concerning features of proposed buildings, structures, parking or uses 
which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed 
conditions upon such special exception or variance.  



August 25, 2023 
 

Phyllis Eldridge, Chair 
Zoning Board of Adjustment 
City of Portsmouth 
1 Junkins Avenue 
Portsmouth, NH 03801 

RE: 70 Maplewood Ave: North End Mural (Not a Sign) Variance Application  
 
  Dear Chair Eldridge and Board Members: 
 
The applicant requests variances from Sections 10.1251.20 and 10.1251.30 and 10.1253.10 of the 
City of Portsmouth’s Zoning Ordinance for signage.  
This application is for a proposed history themed mural on a transform screen/fence, not a sign, 
at 70 Maplewood Avenue. 
Please consider the information included below when evaluating the merits of this request. 

Respectfully, 

Terrence Parker, terra firma landscape architecture 

 

Property: 70 Maplewood Ave | Assessor Map: 125 | Lot 17-3 

Property: CD5-L2 | Historic District 

Sign District: 3 

Variances:  1) From Section 10.1251.20: 

 
- Max Allowed sign area for individual signs = 20 sf 

- Proposed Individual Mural Area: 

o Mural with Text = 48 sf 

Exceeds sign ordinance by 28  sf 
    
 

2) From Section 10.1251.30  
“A freestanding sign can only be located where there is a 
driveway.” 

 

 

 



Proposed: The proposed mural is not a sign but rather a mural fence 
designated and approved by the HDC to screen the view of one of the 
existing electrical utility boxes, therefore, it must be located where the 
utilities are and can’t be where the driveway is proposed.  

 

3) From Section 10.123.10 

“Setback for a sign is 5’ from the property line.” 

Proposed: The proposed mural screen fence is located within the 5’ 
setback because the electrical utility box is located approximately 
on the setback line and therefore to screen the utility box the mural 
fence must be within the setback.  The Screen is still fully within the 
property line.  

 

 

 
 

APPROVED LANDSCAPE PLAN 

 

 

 

 



 

 
 

AREA BLOW-UP WITH DIMENSION 

 

 

 
 

EXISTING SITE (VIEW FROM RAILROAD TRACKS) 



 

 

 
 

 

 
GATE ELEVATION 

 
 
 
 



Introduction 

 
This mural fence located at 70 Maplewood Ave have been approved by the HDC as an Art History 

screen to screen an existing transformer.  

The Portsmouth Zoning Ordinance categorizes murals as signage, and the crux of this variance 

request revolves around two elements: one, this is a screen fence requested by the HDC and as 

such is not intended as a sign, and two, complying with the required dimensional standards for 

signage within Sign District 3 ought not to apply because the utility transformer is an existing 

condition and screening that utility requires that the dimensional criteria to be waived. 

 

The owners of the property, EightKph, are fully funding the fabrication of this mural fence as part 

of the on-going mural project called “History Through Art” which seeks to bring awareness to the 

important contributions of people from all walks of life that are under-appreciated in our 

culture. This mural recognizes the contributions of the community activist Rose Fiandaca during 

the mid 1900’s and the early maritime history of this property then known as the site of the 

Underwood rope walk. The mural consists of images from these eras and a historic map. 

This mural is proposed to be placed just off the sidewalk to screen existing utility transformers 

and further identifies the entrance to a public pocket park behind the new building. 

This mural offers no distraction to drivers (is not lit internally or externally) on Maplewood 

Avenue and is strictly an art project designed for the benefit of the general public dedicated to 

the North End in which it stands. It also offers no connection to, or promotion of any business in 

the proposed building. 

 

The Ordinance’s stated purpose is to “…maintain and enhance the character of the city’s 

commercial districts and residential neighborhoods and to protect the public from hazardous 

and distracting displays.” Although the proposed mural fence does not meet all the 

dimensional and location requirements of the signage ordinance it has been purposely and 

thoughtfully designed to meet the intent of the ordinance’s purpose. Please refer to the 

following pages for artist’s renderings, relevant project info, and variance criteria. 



 
 

Site Location from Tax Map 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Mural Fence Text: 
 
 
The Evolving History of the North End: 
 
Near this site was the ropewalk, a long, covered lane where hemp and yarn were spindled and 
twined into cordage and rigging for Portsmouth's shipyards. John Underwood's ropewalk was later 
superseded by the railroads in the 1800’s. A century later, Rose Fiandaca, 1893-1980, a Sicilian 
immigrant, pictured with her husband and sons, was a midwife and a prominent community leader 
in and beyond Portsmouth's vibrant Italian North End, which was demolished in 1969 as an Urban 
Renewal project. Rose lived near the railroad station, learned English at the movies and as one of 
the first to have a telephone she became a critical voice for other immigrants. Her many 
descendants remember Rose as a bastion of strength and compassion in her family, 
neighborhood, and city.   
 

 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 



Materials 

The mural image will be printed as a polyvinyl graphic mounted on a two-dimensional 

metal plate with cut-outs to create dimensional variation. Material will be similar to the 

image below.  

 
Mural on Court Street with Similar Material 

 
 
 
 



Variance Criteria 

1. The variance is not contrary to the public interest. 

2. The spirit of the ordinance is observed. 

- Eclectic mixed-use neighborhood surrounded by office, retail, municipal and 

residential uses. 

- Variety of signage, graphics, statues, and memorials in the immediate 

commercial area  

- Enhances the character of the region by promoting its rich history. 

- Location not on street frontage does not create a hazard or distraction. 

- Size of mural does not create a hazard or distraction as the design is subdued in its 

color scheme and content. 

 
3. Substantial justice is done. 

- There is no obvious harm to the public that would be created by the installation of this 

mural (see above comments for 1. and 2.) 

-  There would be a benefit to the public due to the educational components of the 

mural and its tasteful design. 

 
4. The values of surrounding properties are not diminished. 

- This is a mixed-use neighborhood with an abundance of signage, colorful graphics, 

statues, memorials, etc. 

- The addition of this mural into the neighborhood context would not alter or diminish 

the property values within the surrounding neighborhood. 

 

5. Literal enforcement of the ordinance would result in unnecessary hardship. Unnecessary 

hardship means: 

Because of special conditions of the property that distinguish it from other properties in 

the area: 



a. There is no fair and substantial relationship between the general public purpose of 

the ordinance provision and the specific application of that provision to the property; 

and 

b. The proposed use is a reasonable one. 
 

Alternatively, unnecessary hardship means that, owing to special conditions of the 

property that distinguish it from other properties in the area, the property cannot be 

reasonably used in strict conformance with the ordinance. 

- The purpose of the mural is to be viewed and be comprehendible from the public 

way – due to the size of the utilities screened, the proposed mural must exceed 

the required sign area with the implicit goal of achieving its purpose to screen the 

utilities. 

- Rate of travel on Maplewood Avenue is modest and the mural is well off the roadway 

and tasteful in design and color selection – this creates a situation where a sign that is 

larger than allowed does not create a hazardous or distracting experience to those 

that are passing by. 

- The proposed use is reasonable and fits harmoniously with the surrounding context. 
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III. NEW BUSINESS 
C. The request of Frances E. Mouflouze Revoc Trust of 2015 (Owner), for 

property located at 550 Sagamore Road whereas relief is needed to demolish 
the existing structure and construct two duplexes (creating a total of 4 living 
units) which requires the following: 1) Variance from Section 10.513 to allow 
more than one free-standing dwelling unit on a lot; and 2) Variance from 
Section 10.440 Use #1.30 to allow the construction of duplexes where they are 
not permitted. Said property is located on Assessor Map 222 Lot 11 and lies 
within the Single Residence B (SRB) District. (LU-23-164) 

Existing & Proposed Conditions 
 Existing  

  
Proposed  
  

Permitted / Required    

Land Use: Single family 
dwelling  

*Two duplexes (4 
units) 

Primarily residential   

Lot area (sq. ft.): 62,754 62,754 15,000 min.  

Lot Area per Dwelling  
Unit (sq. ft.):  

62,754 15,688 15,000 min.  

Street Frontage (ft.): 139.8 139.8 100 min.  
Lot depth (ft.)  434 434 100 min.  
Front Yard  (ft.): 33 48 30 min.  
Left Yard (ft.): 45 40 10 min.  
Right Yard (ft.): 40 11 10 min. 
Rear Yard (ft.): >300 177 30 min.  
Height (ft.): 13.1 <35 35 max.  
Building Coverage 
(%):  

5.8 10.5 20 max.  

Open Space 
Coverage (%):  

98.2 77 
 

40 min.  

Parking  2 16 6   
Estimated Age of 
Structure:  

1960 Variance request(s) shown in red.  
  

 

*2 Variances required to build two free standing duplexes.  

Other Permits/Approvals Required 
• Site Review – Technical Advisory Committee and Planning Board  
• Building Permit  
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Neighborhood Context  

 
 

  

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
No previous BOA history found. 

Planning Department Comments 
The applicant is proposing to demolish the existing single unit structure and construct two 
duplexes, bringing the total living units from one to four. Variances are required to construct 
two primary structures on the lot (see section 10.513 of the Zoning Ordinance below for 
reference) and duplexes where they are not permitted.  

10.513 One Dwelling Per Lot  
No more than one free-standing dwelling shall be built on any lot in a Rural, Single 
Residence A or B, or General Residence A or B district, except where specifically 
exempted by other provisions of this Ordinance. 

If approved, this project will require Site Plan Review Approval from the Technical Advisory 
Committee and the Planning Board. Through this review, it is possible that the layout and 
orientation of the site may change. If the Board wishes to approve the applicant’s variance 
requests, Staff recommend the following Condition of approval. 
 

1) Site layout may change as a result of TAC and Planning Board review and 
approval. 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 
 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an applicant for a 
special exception or variance concerning features of proposed buildings, structures, parking or uses 
which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed 
conditions upon such special exception or variance.  

https://files.cityofportsmouth.com/files/planning/ZoningOrd-230807.pdf
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WHITE APPRAISAL_____________
REAL ESTATE APPRAISING & CONSULTING Brian W. White, MAI, SRA

September 18, 2023 

Timothy Phoenix, Esquire 
Hoefle, Phoenix, Gormley & Roberts, PLLC 
127 Parrott Avenue 
P.O. Box 4480 
Portsmouth, NH  03802-4480 

RE:  The Variance application for two residential duplex buildings to be located on 550 
 Sagamore Avenue in Portsmouth, New Hampshire. 

Attorney Phoenix:     
At your request, I have been asked to investigate the impact on the value of the abutting properties 
for the proposed two residential duplex buildings to be located on 550 Sagamore Avenue (Map 222, 
Lot 11) and to prepare an analysis and opinion on the matter.  I have reviewed the Portsmouth 
Zoning Ordinance that addresses the standards for the requested variance. I have also reviewed your 
Memorandum to the Portsmouth ZBA regarding the variance request.  To prepare this letter, I have 
completed research on the proposed subject property, the neighborhood and the greater Portsmouth 
marketplace.  The following letter summarizes my analysis, findings and conclusions: 

1. The Existing Development:

The subject property is a 1.44-acre parcel of land located on the eastern side of Sagamore 
Avenue in the Single Residence B (SRB) zone.  The subject property is currently improved 
with an older 1,092 square-foot single-family residence with an at-grade lower-level that 
contains a one-car garage and unfinished storage space.  The improvements were constructed 
in 1960 with renovations made over the years.  The residence appears to be in above average 
overall condition for a residence of its age in the Sagamore Avenue area.  The front portion 
of the parcel has paved drive and parking area that accesses the one-car garage.  There are 
interior and exterior stairways that provide access up to the first-floor area of the residence.  
There is a 448 square foot rear deck.  Approximately one-third of the mostly level to gently 
sloping parcel is improved or landscaped.  The rear two-thirds of the parcel is undeveloped 
natural wooded area.  This rear wooded area has a combination of larger evergreens and 
deciduous trees.  The terrain for the parcel is mostly level to gently sloping.  The rear portion 
of the parcel has a high-point area that has a few exposed ledge areas.  The terrain gently 
slopes downward from this high-point  to both the front and the rear of the parcel.  The 
parcel is serviced with municipal water and sewer, electricity, telephone, cable and internet.  
There are no wetland areas located on the parcel.   

EXHIBIT C 

MWhelan
Highlight
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2. The Proposed Development: 

 

The older wood-frame single-family building will be razed and a new paved drive will be 
installed off of Sagamore Avenue in the northwestern portion of the subject’s parcel.  This 
paved drive will extend into the western and central portions of the parcel providing access 
to two new duplex residences.  There will be a vehicle turn-around and snow storage area 
located at the end of the paved drive area.  Each of the duplex buildings will have a front 
paved driveway that will provide access to the two-car garage areas of the two residential 
units.  The residences will each contain two levels of finished living area.   The units will 
have quality interior and exterior finishes that are commensurate with other similar new 
construction residences located in Portsmouth.  Based on the proposed site and building 
plans, the proposed townhouse style single-family residences will contain approximately 
2,173 square feet of above ground space, a two-car garage and a basement storage area.  The 
two duplex residential buildings will be surrounded by landscaped and grassed areas and 
each unit will have a rear deck area.  There will be dense landscaped area located to the 
front, sides and rear of the development along with an elongated area located in between the 
two duplex buildings.   The improved and developed areas of the parcel will utilize 
approximately 60% of the 1.44-acres of the parcel with the rear approximate 40% of the 
parcel will remain in a natural wooded state.   

 
3. The Concept Plan for Three Residential Lots: 

 

A conceptual site plan on the subject property has been completed by Altus Engineering, as 
of March 6, 2023.  This plan identifies a three-lot residential subdivision which the subject 
property could accommodate based on the dimensional requirements in the SRB zone.  The 
concept plan locates a short entry road off of Sagamore Avenue in the northeastern portion 
of the subject property.  This road extends approximately 225’ into the central portion of the 
parcel terminating in a cul-de-sac.  Each of the three lots would have over 15,000 square feet 
of space, a minimum of 100’ of road frontage and a buildable envelope suitable for 
accommodating a single-family residence.  This concept plan demonstrates that the subject 
property has a sufficient amount of site area to accommodate a traditional three-lot 
residential subdivision.  It also shows that in order to accomplish this the entire property is 
required to accommodate this three-lot plan.  
  

4. Neighborhood & Abutting Properties: 

 

The subject property is located in a Single Residence B (SRB) zone with the parcel being 
located directly across from the subject property being zoned Garden Apartments/Mobile 
Home Park (GA/MH).  Sagamore Court is a large 144-unit multi-unit garden-style 
condominium and apartment development. The subject property looks directly at the front 
building in the center of the development.  This development dominates the subject’s 
immediate area on Sagamore Avenue.  The SRB zone is largely a single-family zone while 
the GA/MH zone is largely a multi-dwelling unit zone.  There are large Single Residence A 
(SRA) zoned areas located to the north and to the south of the subject’s area on Sagamore 
Avenue.  The SRA zone allows for the same uses as the subject’s SRB zone with the 
difference being that the subject’s SRB zone allows for a much higher density as the SRA 
zones requires 43,560 SF/dwelling unit and 150’ of road frontage while the subject’s SRB 
zone only requires 15,000 SF/dwelling unit and only 100’ of road frontage.  The parcels 
located in the SRA and the SRB zones in the surrounding area are largely developed with 
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single-family homes on parcels of varying sizes.  There are a few multi-unit properties in the 
subject’s immediate area along Sagamore Avenue.  In addition to the forementioned 
Sagamore Court, the Tidewatch Condominium is a 116-unit condominium development that 
is located just south of the subject’s area. There is a recently approved four-unit residential 
development located near the access road for the Tidewatch Condominium that is located at 
635 Sagamore Avenue.  Slightly further south on Sagamore Avenue, there is a 3-unit 
condominium development located at 792 Sagamore Avenue.  The remainder of the 
residential properties located in the subject’s immediate area along Sagamore Avenue are 
single-family residences.  It is noted that further north and further south of the subject’s area 
Sagamore Avenue is developed with a mixture of single-family homes, multi-unit 
developments and several scattered commercial properties. 
 
The rear portion of the subject property abuts three single-family homes that are located on 
Walker Bungalow Road (40, 58 & 72 Walker Bungalow Road).  This road is an interior road 
located off of Little Harbor Road that terminates in a cul-de-sac near Sagamore Creek.  The 
rear portions of these homes can be seen through the natural wooded growth in the rear 
portion of the subject property.  Any development located in the rear portion of the subject 
property would have an obstructed view of the improved portion of these neighboring 
properties while any development located in the central portion of the subject property would 
have a distant and very obstructed view of the improved portion of these neighboring 
properties.  It is assumed that the same would be the case when viewing these portions of the 
subject property from these neighboring properties. 
 
The subject property is currently an above average condition single-family residence.  The 
other single-family homes in the surrounding area on Sagamore Avenue are generally in 
average to very good overall condition.  The abutting properties on Sagamore Avenue are 
both older wood-frame single family homes constructed in the 1800’s that appear to be in 
above average overall condition.  To the rear of the subject property, the subject property 
abuts three single family homes that are located on Walker Bungalow Road.  These homes, 
which were constructed in the 1960’s and 1980’s, appear to be in good overall condition.   
Over the past five years, the single-family homes located in the subject’s immediate area 
have sold from approximately $600,000 to $1,100,000 while the residential condominium 
units in the area have sold from approximately $600,000 to $1,500,000.  It is noted that there 
are two fairly recent sales of smaller garden-style condominiums located in the Sagamore 
Court development that sold for $225,000 and $245,000, respectively.  Based on MLS data, 
the anticipated market values of the subject’s proposed townhouse duplex condominium 
units would be in the range of $1,000,000 or more.  
 

5. Factors that impact Value and the Application to the Subject Property:  

 
For the subject property, there are three potential factors that could directly impact the 
market value of the abutting properties.  These factors are noise, view and use.   
 
Noise: 

 
It was previously noted that the proposed subject property will contain a single-entry drive 
and two duplex residential buildings.  One of the proposed duplex buildings will be located 
in the rear of the existing single-family residence and the back yard of this residence while 
the other duplex buildings will be located in the center portion of the parcel in the area of the 
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existing shed structure and the start of the wooded area.  The rear 40% of the parcel will 
remain undeveloped and treed.  At the present time, the subject’s single-family home likely 
emits noises that are typical for a residence in the area.  There would be sounds of cars 
entering and exiting the property, property maintenance sounds and the sounds of people 
enjoying the exterior deck and yard areas.  The sounds for the proposed duplex residential 
buildings would likely be similar to what is in place with the difference being that there will 
be four residences and more vehicles entering and exiting the property.  In comparison, the  
sounds for subject property under the concept development plan would likely be greater than 
for the proposed two building duplex development.  While the subject’s proposed 
development will contain one more unit than the three-lot conceptual plan contains, the 
developed area for the subject property only extends approximately 60% into the parcel 
while the developed area for the concept plan calls for developing almost all of the parcel.  
The fact that the concept plan extends to the rear of the parcel and the two-building duplex 
plan does not, makes it likely that the two-building duplex plan would be emitting much less 
overall noise to the three rear abutting residences.  The fact that the duplex plan calls for the 
garage areas to be located in the middle of the duplex building structure would also be a 
noise mitigating factor as typical singles-family residences have their garage on one end of 
the residence or they are located in a detached building.  The single-family garage areas 
would also likely be located closer to the side or rear lot lines as compared to the central 
garage location of the proposed two building duplex plan.  It would be reasonable to 
conclude that the proposed two building duplex plan would emit a higher level of residential 
noises that is currently in place but it would emit a lower level of residential noises that 
would come from the three-lot concept plan. 
 
 View: 

 

At the present time, the subject’s single-family residence can be viewed from Sagamore 
Avenue, from the Sagamore Court development across form the subject property and from 
the two abutting single-family residence.  The three single-family residences located along 
Walker Bungalow Road are completely obstructed by the existing central and wooded areas 
of the subject property.  The existing view is of a fairly well maintained older raised ranch 
residence that was constructed in 1960.  From the street, the residence, drive area and front 
landscaped areas can be seen.  The view from the improved residential area of the two 
abutting residences located along Sagamore Avenue is of these same areas along with that of 
the rear yard areas.  These abutter views are all slightly obstructed by the location of existing 
fence areas that run along the front area of the subject property and the abutting properties.  
The three single family residences located along Walker Bungalow Road all have views of 
the subject’s rear and central wooded areas.     
 
The proposed two building duplex development plan will locate the duplex buildings in the 
front and central portions of the parcel.  The drive area will extend from Sagamore Avenue 
and it will extend straight to the front duplex building, then with a slight bend, it will extend 
to the centrally located duplex building.  The two duplex building will be oriented at a slight 
angle with the fronts of the buildings facing northwest.  There will be a combination of wood 
and PVC fences located along the southern side of the subject property.  The northern side of 
the subject property has an existing wood fence located on the neighboring property.  In 
addition to these existing and proposed fences, there will be several areas that will have 
dense landscaped areas.  These areas will be located to the front of the property along 
Sagamore Avenue (all but the location of the drive area), along the sides of the front and 
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central areas of the parcel and to the rear of both of the duplex buildings.  All of the existing 
and proposed screening features will result in the subject’s building being largely screened 
from both Sagamore Avenue and from the three residential properties located on Walker 
Bungalow Road.  The two abutting single-family residences located on Sagamore Avenue 
will have as much new screening as possible for the proposed two duplex building plan.   
The views of the subject property from these two abutting residences will change but not to 
the extent that any negative impact will result.  It could be argued that the views of the 
neighboring properties will be enhanced by replacing the older above average condition 
single-family residence with two new construction duplex townhouse residences that will be 
in very good condition with retail values that will exceed that of most of   the neighboring 
single-family homes in the immediate area.      
 
Use: 

 
The subject property is proposed for development with two new residential duplex buildings.   
In the surrounding neighborhood, the Sagamore Avenue area is developed with a variety of 
residential uses (single-family, residential condominiums and apartments) and several 
scattered commercial and mixed-use developments.  The interior streets located off of 
Sagamore Avenue are largely developed with residential uses.  The proposed residential 
duplex development of the subject property will be in-line with that of the surrounding uses.  
It is noted that the subject’s immediate area along Sagamore Avenue is unique where within 
300’ of the subject property there are properties that are located in four different zones (SRA, 
SRB, GA/MH & GRA).  The unique location of the subject property has created an area 
along Sagamore Avenue where there are a variety of different residential properties (single-
family, townhouse, apartment & condominium) in the immediate area.  The fact that the 
subject property, and a few other older single-family residences are directly across from a 
144-unit garden-style residential development (Sagamore Court) demonstrates the variety of 
residence types in the immediate neighborhood.   
  
The proposed use for the subject’s 1.44-acre parcel is for development with four 
townhouses-style residential units.  This translates into a property density of 2.78-units/acre.  
It is noted that the Sagamore Court Condominiums, directly across Sagamore Court from the 
subject property and located in the GA/MH zone, is a 144-unit development on 15.01-acres 
(9.59-units/acre).  The Tidewatch Condominium development, to the south and west of the 
subject property on Sagamore Avenue, is located in the SRA zone.  This townhouse-style 
condominium development contains 116 units located on 53.59 acres of land.  This translates 
into a density of 2.16-units per acre.  On 635 Sagamore Avenue, to the south and west of the 
subject property, a 1.947-acre parcel was recently granted relief by the Portsmouth ZBA 
allowing for the property to be developed with 4 residential units (2.05-units/acre).  On 792-
796 Sagamore Avenue, to the south of the subject property by Cliff Road, a small 0.28-acre 
parcel was improved with an older duplex building.  Several years ago, this building was 
renovated and expanded into 3 condominium units (10.71-units/acre).  This property is 
located in the SRB zone similar to the subject property.  Considering the density of these 
nearby residential developments, the subject’s proposed density (2.78-units/acre) is 
reasonably in-line with the existing density in the immediate area.  It can reasonably be 
concluded that the proposed use of the subject property with four townhouse-style residential 
units is a use that will be compatible with the surrounding neighborhood. 
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6. Specific Standards – Variances:   

 
The owners are requesting a Variance from the following – Portsmouth Zoning Ordinance – 
10.513 – One Freestanding Dwelling/Lot – to permit two dwelling buildings (four units) on a 
1.44-acre lot where one dwelling is permitted and 10.440 Table of Uses – to permit two 
duplexes where duplexes are prohibited.   
 
I spoke with Scott Scott, Tax Assessor II for the City of Portsmouth.  I wanted to get his 
opinion on the subject’s proposed two residential duplex building development and that of 
several other similar developments in the area.  He stated that he is very familiar with the 
Sagamore Avenue area.  He indicated that the best nearby comparable for the subject 
property is the three-unit condominium development that is located to the south of the 
subject property at 792-796 Sagamore Avenue.  This development is a three-unit residential 
condominium located in the same SRB zone as the subject property.  Rosanne Maurice-
Lentz, City Assessor, was on vacation for the week so I asked Mr. Scott for his opinion on 
any diminishing property values due to the three-unit residential condominium being located 
nearby.  He indicated that the existence of this multi-unit residential development in the SRB 
zone on Sagamore Avenue has not led to diminishing the values of the surrounding 
properties.  This is good evidence that multiple units located on the subject property would 
also not have a negative impact on surrounding properties but it does not speak to the exact 
relief that is being requested by the applicant.  In order to address these specific variance 
requests, the appraiser has expanded his search to other municipalities located in the greater 
Seacoast area of New Hampshire. 
 
In the nearby City of Dover, a variance was granted in 2021 to a residential parcel located on  
400 Gulf Road which allowed for two residential buildings to be constructed on a 5.0-acre 
parcel where only one dwelling is permitted.  These residences are currently under 
construction. The property is located in a very desirable rural area of Dover near many 
waterfront homes.  According to Donna Langley, the Dover Assessor, while this property is 
new construction, she has not had anyone approach her asking for assessment relief because 
of their nearby location to this multiple dwelling development.  In the nearby Town of 
Durham, there a couple of multiple dwelling developments that are fairly comparable to the 
subject’s proposed multiple dwelling development.   On 9 Bayview Road, there is a two-
residence development that was developed in 1983.  This property is located on Bayview 
Road which, other than this property, is developed entirely with single-family homes.  On 20 
Strafford Avenue, there is a two-residence development that has an older residence  that was 
constructed in 1935.  In 2009, they were permitted to construct a second residence is the 
location of an older building creating an upgraded two-residence development.  This 
property is located on Strafford Avenue which is developed with a mixture of single-family 
homes, multi-unit residential developments and university properties.  Jim Rice, the Durham 
Assessor, indicated that there has not been any negative impact on the values of the 
surrounding properties that are in close proximity to these two multiple dwelling 
developments.   
 
Two slightly older student housing buildings located at 26 & 28 Young Drive and 34 & 36 
Young Drive in Durham that were constructed in 1968 were recently renovated into duplex 
residences.  A new duplex residence was constructed at 7 Young Drive in 2022.  All of these 
duplex residences are located in a residential zone in Durham that does not allow for duplex 
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residences.  Young Drive also contains a couple of free-standing single-family homes.  The 
surrounding area consists of a mixture of single-family homes, multi-tenant apartment 
buildings and scattered commercial developments.  Jim Rice, the Durham Assessor, 
indicated that there has not been any negative impact on the values of the surrounding 
properties that are in close proximity to these duplex residential developments.   
 
In the greater Portsmouth area, there is no exactly similar property from which to extract 
paired-sales. Therefore, only general observations can be made based on my experience in 
the marketplace.  Over the past several years in the greater Sagamore Avenue area of 
Portsmouth, several new multi-unit residential developments have been constructed or are 
currently proposed.  In general, the addition of these new residential  developments has 
resulted in upgrading the overall condition of the neighborhood and therefore enhancing the 
overall desirability of the area.   
 
It is my opinion that granting the requested variances for the subject property to be improved 
with two duplex residential buildings would not result in the diminution in value of the 
abutting property values in the immediate vicinity of the subject property and the proposed 
subject property would not change the characteristics of the neighborhood.  In fact, the 
addition of the proposed subject property will add two attractive and modern duplex 
residences to the neighborhood that very well could enhance the value of the surrounding 
properties as it will add new residential units to a location that is currently under improved 
for the area. 
 

Respectively submitted,  
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PHOTOGRAPHS OF THE SUBJECT PROPERTY  
 

  
 

Front of the Subject Property  
Looking Northeast from Sagamore Avenue - (9/2023) 

 

 
 

Front of the Subject Property  
Looking East from Sagamore Avenue - (9/2023) 
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PHOTOGRAPHS OF THE SUBJECT PROPERTY  
 

 
 

Street Scene - Front of the Subject Property  
Looking South on Sagamore Avenue - (9/2023) 

 

 
 

Street Scene - Front of the Subject Property  
Looking North on Sagamore Avenue - (9/2023) 
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PHOTOGRAPHS OF THE SUBJECT PROPERTY  
 

 
 

Front of the Subject Property  
Looking Northeast from Sagamore Avenue - (9/2023) 

 

 
 

Front of the Subject Property  
Looking Southeast from Sagamore Avenue - (9/2023) 
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PHOTOGRAPHS OF THE SUBJECT PROPERTY  
 

 
 

Subject Property – Rear of the Residence   
Looking Northwest from Rear Yard Area – (9/2023)  

 

 
 

Subject Property – Rear of the Residence   
Looking Northwest from Rear Yard Area – (9/2023)  
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PHOTOGRAPHS OF THE SUBJECT PROPERTY  
 

 
 

Subject Property – Rear Deck & Yard  & Proposed Location of Front Duplex 
Looking South from Rear Yard Area – (9/2023)  

 

 
 

Subject Property – Rear Shed  & Proposed Location of Rear Duplex 
Looking South from Rear Yard Area – (9/2023)  
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PHOTOGRAPHS OF THE SUBJECT PROPERTY  
 

 
 

Subject Property – Front of the Subject Property    
Looking South – (9/2023)  

 

 
 

Subject Property – Proposed Access Drive Location – Duplex Development 
Looking West – (9/2023)  
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PHOTOGRAPHS OF THE SUBJECT PROPERTY  
 

 
 

Subject Property – Proposed Access Drive Location – Conceptual Development 
Looking East – (9/2023)  

 

 
 

Subject Property – Southern Side of Residence 
Looking East – (9/2023)  
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PHOTOGRAPHS OF THE NEIGHBORING PROPERTIES 
 

 
 

View of Abutting Residence to the South of the Subject Property  
Looking East - (9/2023) 

 

 
 

View of Abutting Residence to the North of the Subject Property  
Looking Northeast - (9/2023) 
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PHOTOGRAPHS OF THE REAR NEIGHBORING PROPERTIES 
 

 
 

View of Rear Abutting residence from Rear of Subject Property    
Looking Southeast - (9/2023) 

 

 
 

View of Rear Abutting residence from Rear of Subject Property    
Looking East - (9/2023) 
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PHOTOGRAPHS OF THE REAR NEIGHBORING PROPERTIES 
 

 
 

View of Rear Abutting Residence from Rear of Subject Property    
Looking Northeast - (9/2023) 

 

 
 

View of Rear Abutting Garage & Residence from Rear of Subject Property    
Looking Northeast - (9/2023) 
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PHOTOGRAPHS OF NEIGHBORING/COMPARABLE PROPERTIES 
 

 
 

View of Sagamore Court Building – Directly Across from the Subject Property    
Looking West - (9/2023) 

 

 
 

View of Tidewatch Condominium development – Typical Townhouse Building     
Looking East - (9/2023) 
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PHOTOGRAPHS OF NEIGHBORING/COMPARABLE PROPERTIES 
 

 
 

View of Sagamore Court Development – Neighborhood Development 
Looking Northwest from Tidewatch Access Road - (9/2023) 

 

 
 

View of 635 Sagamore Avenue – Neighborhood Development    
Looking Southwest from Sagamore Avenue - (9/2023) 

 



 

22 | P a g e  
 

PHOTOGRAPHS OF NEIGHBORING/COMPARABLE PROPERTIES 
 

 
 

 View of 792-796 Sagamore Avenue – Neighborhood Development 
Looking Northeast from Sagamore Avenue - (9/2023) 

 

 
 

View of 400 Guld Road, Dover, NH – Multiple Residence Development     
Looking Northwest from Entry Drive - (9/2023) 
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PHOTOGRAPHS OF NEIGHBORING/COMPARABLE PROPERTIES 
 

 
 

View of 9 Bayview Road, Durham, NH -  Multiple Residence Development        
Looking Southwest from Bayview Road - (9/2023) 

 

           
 

View of 20 Strafford Avenue, Durham, NH - Multiple Residence Development           
Looking North from Entry Drive - (9/2023) 
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PHOTOGRAPHS OF NEIGHBORING/COMPARABLE PROPERTIES 
 

 
 

View of 26-36 Young Road, Durham, NH – Duplex Development       
Looking North on Young Road - (9/2023) 

 

 
 

View of 7 Young Road, Durham, NH - Duplex Development          
Looking West from Young Road - (9/2023) 
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SITE PLAN 
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CONCEPT PLAN  
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   PROPOSED TWO-DUPLEX PLAN  
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BUILDING PLANS 
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WHITE APPRAISAL_____________  

REAL ESTATE APPRAISING & CONSULTING        Brian W. White, MAI, SRA 

 

 

CERTIFICATION 

 

I do hereby certify that, except as otherwise noted in this report: 
1. the statements of fact contained in this report are true and correct; 
2. the reported analyses, opinions and conclusions are limited only by the reported assumptions 

and limiting conditions and are my personal, unbiased professional analyses, opinions and 
conclusions; 

3. I have no present or prospective interest in the property which is the subject of this report 
and I have no personal interest or bias with respect to the parties involved; 

4. I have no bias with respect to the property that is the subject of this report or to the parties 
involved with this assignment; 

5. my engagement in this assignment was not contingent upon developing or reporting 
predetermined results; 

6. my compensation for completing this assignment is not contingent upon the development or 
reporting of a predetermined value or direction in value that favors the cause of the client, 
the amount of the value opinion, the attainment of a stipulated result, or the occurrence of a 
subsequent event directly related to the intended use of this appraisal; 

7. my analysis, opinions, and conclusions, were developed, and this report has been prepared in 
conformity with the Uniform Standards of Professional Appraisal Practice; 

8. Brian W. White, MAI, SRA a made a personal inspection of the property that is the subject 
of this report; 

9. no one has provided significant real property appraisal assistance to the persons signing this 
certification;  

10. I have prepared no services, as an appraiser or in any other capacity, regarding the property 
that is the subject of this report within the three-year period immediately preceding 
acceptance of this assignment; 

11. the reported analyses, opinions, and conclusions were developed, and this report has been 
prepared, in conformity with the Code of Professional Ethics & Standards of Professional 
Appraisal Practice of the Appraisal Institute; 

12. the use of this report is subject to the requirements of the Appraisal Institute relating to 
review by its duly authorized representatives; 

13. as of the date of this report, Brian W. White, MAI, SRA, has completed the continuing 
education program for Designated Members of the Appraisal Institute. 
 

Respectively submitted,  

     
 

130 VARNEY ROAD ▪ DOVER, NEW HAMPSHIRE 03820 ▪ BRIANWMAI@AOL.COM ▪ (603) 742-5925 
______________________________________________________________________________________________________________________________ 
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Qualifications of the Appraiser    Brian W. White, MAI, SRA 

Professional Designations:  

 Member, Appraisal Institute (MAI) – Awarded by the Appraisal Institute.  MAI #9104 
 Senior  Residential Appraiser (SRA)                
Employment: 

1989 to Present White Appraisal – Dover, NH 
   President – Senior Appraiser 
   Owner of White Appraisal, a commercial and residential 
   real estate appraisal firm. Complete appraisals on all 
   types of commercial and residential properties.  
   Consulting. 

1988 Finlay Appraisal Services – Portsmouth, NH 
  Senior Vice President/Chief Operations Officer 

Oversaw the operation of four appraisal offices. Completed commercial 
and residential appraisals on all types of properties. 

1985 Finlay Appraisal Services – Portsmouth, NH 
  and Appraisal Services Manager – South Portland, ME. Completed 
  commercial and residential appraisals on all types of properties. 

Education: 

   Mitchell College  
    Associate of Arts, Liberal Studies  

   University of Southern Maine 
             Bachelors of Science, Business Administration 
       Bus  022     Real Estate Law 
       Bus  023     Real Estate Practice 
       Bus  025     Real Estate Valuation 

   American Institute of Real Estate Appraisers 
    1A-1  Real Estate Appraisal Principles  
    1A-2  Basic Valuation Procedures  
    1B-A  Cap. Theory and Technique (A)  
    1B-B  Cap. Theory and Technique (B)  

2-3 Standards of Pro. Practice 
2-4 Exam #7 Industrial Valuation  

   Society of Real Estate Appraisers 
    101 Intro. To Appraising Real Property                         
       102 Applied Residential Property Valuation 
    201 Prin. Of Income Property Appraising 
     202 Applied Income Property Valuation 
   Recent Appraisal Institute Classes: 
            Introduction to Appraising Green Buildings – 2011 

USPAP Update - 2013 
       USPAP Update - 2015 
         Introduction to Land Valuation - 2016 
   USPAP Update- 2017 
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Education (Continued): 
USPAP Update- 2019 
Business Practices & Ethics- 2021 
USPAP 2022/2023 Update- 2021 

Recent Seminars:  
Appraising Energy Efficient Residential Properties – 2018 
Commercial Real Estate Roundtable – 2019 
Appraiser Essentials with CRS and Green Fields – 2019 
Land Development & Residential Building Costs – 2019 
Myths in Appraiser Liability – 2019 
Appraising in Uncertain Times – 2019 
Market Trends in NH Real Estate – 2020 
Appraising Commercial Properties during a Pandemic – 2020 
Defining the Appraisal Problem: Sleuthing for the Approaches to Value- 2021 

       Forest Valuation- 2021 
       Appraiser Essentials Paragon MLS- 2021  
       Residential Building Systems- 2021 
                  2021-2022 NH Market Insights- 2021 
       Implications for Appraisers of Conservation Easement Appraisals- 2022 

      NH’s Housing Market & Covid: What a Long, Strange Road It’s Been!- 2022 
      Current Residential & Commercial Valuation Concerns- 2022 
      Commercial Real Estate Markets in Turbulent Times- 2023 
      NH in a Time of Virus: Are We in Recovery? An Economist’s View- 2023 

                  Dealing with Atypical Properties or Assignment Conditions- 2023 
Appointments: 

 Board of Directors – New Hampshire Chapter of the Appraisal 
             Institute - 1991 to 1993; 2000 to 2010 and 2015-2018 

Vice President - New Hampshire Chapter of the Appraisal Institute – 2011-2012 & 2019 
President – New Hampshire Chapter of the Appraisal Institute – 2013 & 2014 

Experience: 

 Review Chairperson – New Hampshire Chapter of the Appraisal 
    Institute – 1994 to 2010 
Licenses: 

 N.H. Certified General Appraiser #NHCG -52, Expires 4/30/2025 

Partial List of Clients: 
 Banks:     Attorneys:  Others: 
 Androscoggin Bank    John Colliander  City of Dover 
 Granite Bank                   Karyn Forbes  Town of Durham 
 Federal Savings Bank   Michael Donahue               University of New Hampshire 
 Sovereign Bank     Richard Krans  Wentworth-Douglass  
 Eastern Bank    Simone Massy  The Homemakers    
 Century Bank         Samuel Reid  Strafford Health Alliance 
 TD Bank    Daniel Schwartz  Goss International 
 Kennebunk Savings Bank   Robert Shaines  Chad Kageleiry 
 Northeast Federal Credit Union  William Shaheen  Gary Levy 
 Profile Bank     Steve Soloman  Stan Robbins 
 Peoples United Bank   Gerald Giles  Daniel Philbrick 

Key Bank    Ralph Woodman  Keith Frizzell 
Optima Bank and Trust   Gayle Braley  Chuck Cressy 
Provident Bank    Fred Forman  John Proulx 
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III. NEW BUSINESS 

D. The request of Ports Submarine Memorial Association (Owner), for 
property located at 569 Submarine Way whereas relief is needed to construct 
an addition to the existing building to substantially increase the use which 
requires a Variance from Section 10.440 Use #3.40 to allow a museum where 
the use is not permitted. Said property is located on Assessor Map 209 Lot 87 
and lies within the Single Residence B (SRB) District. (LU-23-165) 

Existing & Proposed Conditions 
 Existing  

  
Proposed  
  

Permitted / Required    

Land Use: Museum  *Construct 
addition to existing 
structure 

Primarily residential   

Lot area (sq. ft.): 302,176 302,176 15,000 min.  

Building Size (sq. ft) 1,600 3,188 na min.  
Height (ft.): <35 <35 35 max.  
Building Coverage (%):  <20 <20 20 max.  

Open Space Coverage 
(%):  

>40 >40 
 

40 min.  

Parking  57 57 **37   
Estimated Age of 
Structure:  

1986 Variance request(s) shown in red.  
  

 

*Proposed addition will substantially increase a use which is not allowed in the district. 
**Per the requirement stated in Section 10.1112.321, the applicant has supplied a parking 
demand analysis that shows 37 spaces are required for the proposed conditions. 

Other Permits/Approvals Required 
• Site Review – Technical Advisory Committee and Planning Board  
• Building Permit  
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Neighborhood Context  

 
 

  

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
April 29, 1983 – The Board granted a Special Exception to allow the creation of a non-
profit recreational area, Albacore Memorial Park.  
November 15, 1983 – The Board granted a Variance to allow a 160 s.f. free-standing 
sign for an indefinite period where a sign is allowed for up to 60 days and the maximum 
permitted size is 16 s.f.  The Board granted the Variance with the stipulations that the 
Variance be granted for a 60 day period at the end of which an extension could be 
requested in writing and that, if the sign were lighted, it should not interfere with vehicular 
traffic. 
May 5, 1987 – The Board granted a request to allow two 48 s.f. free-standing signs for a 
total aggregate sign area of 96 s.f. where a maximum of 16 s.f. is allowed and 0’ yards 
where 15’ is the minimum allowed for free-standing signs.  The Variances were granted 
with the stipulation that the sign on the Interstate Bridge be set back from the curb lines 
as indicated on the site plan.  
April 18, 1989 – the Board denied a request to allow the establishment of a limo/bus 
stop with associated ticket sales in a district where such stops and sales are not allowed.   
April 19, 1994 – The Board, after tabling the request at the March 15, 1994 meeting, 
granted the following: 

1) A special Exception to allow excavation of approximately 19,000 cubic yards to 
restore mud flats per a proposed NHPA mitigation plan; 

2) A Variance to allow the plan to only show the contours for the area directly 
adjacent to the mitigation area; and 

3) A Variance to allow the excavation site to be less than 100’ from a way open to 
public use where no permit for the removal of earth shall be approved by the 
Board of Adjustment if the proposed removal extends within 100’ of a way open to 
public use.  

The request was granted with the following stipulations:  
1) A $100,000 Bond be posted with the City; 
2) That soundings be taken to establish a base line for future use in the area north of 

Maplewood Avenue between the railroad tracks and the interstate highway where 
boats are moored; and 

3) the excavation site be 85’ from the public right-of-way.  
July 19, 1994 – The Board reduced the Bond amount, stipulated at the April 20, 1994 
meeting, be reduced to $40,000. 
August 20, 1996 – The Board granted a Variance to construct a three story Maritime 
Museum with a caretaker apartment (31,533 s.f. total) in a district where such use is not 
allowed.  The Variance was granted with the following stipulations:  

1) That if there is ever a change to the footprint, this Board be notified to bring the 
application to compliance; 

2) That the proposed apartment be no more than 500 s.f. in area; and 
3) That the final footprint of the structure be subject to wetlands approval. 

July 15, 1997 – The Board granted a one-year extension of the above Variance through 
July 31, 1998.  (indications in files that this was allowed to expire) 
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August 18, 1998 – The Board granted a Variance to allow the construction of a museum 
at Albacore Park with associated site improvements.  (indications in files that this was 
allowed to expire) 
December 21, 1999 – The Board granted a Variance to allow the construction of a 
maritime museum at Albacore Park with associated improvements.  The Variance was 
granted with the same stipulations as those attached to the approval granted August 20, 
1996. 
September 18, 2012 – The Board granted the variance to construct a shed and allow a 7 
foot left side yard. 

Planning Department Comments 
The applicant is proposing to construct a 1,588 square foot addition onto the existing 1,600 
square foot structure. The proposal as required will not violate any dimensional 
requirements. The existing use is a museum which obtained the required zoning relief in 
1999. As the use is not allowed by right, a substantial increase would need review and 
approval by the Board. Staff have interpreted the proposed expansion to be a substantial 
increase in use as it will double the size of the existing structure and use. 
 
Please reference memo to the Board of Adjustment from Attorney McCourt dated July 28, 
2023 for more information on the Expansion of Legal Non-Conforming Uses. 
 
If approved, this project will require Site Plan Review Approval from the Technical Advisory 
Committee and the Planning Board. Through this review, it is possible that the layout and 
orientation of the site may change. If the Board wishes to approve the applicant’s variance 
requests, Staff recommend the following Condition of approval. 
 

1) Site layout may change as a result of TAC and Planning Board review and 
approval. 

 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 
 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
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Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an applicant for a 
special exception or variance concerning features of proposed buildings, structures, parking or uses 
which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed 
conditions upon such special exception or variance.  
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23 September, 2023 
 
Parking Demand 
Proposed Museum Addition 
Albacore Park 
569 Submarine Way 
Portsmouth, NH 
 

The purpose of this calculation is to identify the proposed parking demand expected to be generated 
by the proposed Visitor Center addition at 569 Submarine Way in Portsmouth, NH. Currently, the 
site contains a 1,600 square foot Visitor Center with museum displays, the USS Albacore 
Submarine walk in exhibit, and a storage out building. The submarine has an estimated floor display 
area of 4,200 square feet. The project proposes to expand the Visitor Center building with a 1,600 
+/- square foot addition.  
In developing the expected parking demand Ambit Engineering considered the standard Parking 
Demand rates and equations published in the Institute of Transportation Engineers (ITE) Parking 
Generation Manual, 5th Edition. The land use category that best correlates with the site use is 
Museum (ITE Land Use Code 580). The parking demand, based upon the GFA of the existing and 
proposed building addition and the added 4 museum staff, is summarized below for the Average 
Peak Period of Parking Demand on a Weekday, Saturday, and Sunday: 

 
Parking Demand Summary – PROPOSED 

 
Peak Period of Demand - Weekday 
 
Museum (0.98 vehicles per 1,000 SF GFA)  0.98 x 7.4 KSF = 8 vehicles  
Staff  4 staff = 4 vehicles 
Total  12 vehicles 
 
Peak Period of Demand - Saturday 
 
Museum (2.50 vehicles per 1,000 SF GFA)  2.50 x 7.4 KSF = 19 vehicles  
Staff  4 staff = 4 vehicles 
Total  23 vehicles 
 
Peak Period of Demand - Sunday 
 
Museum (4.34 vehicles per 1,000 SF GFA)  4.34 x 7.4 KSF = 33 vehicles  
Staff  4 staff = 4 vehicles 
Total  37 vehicles 

Exhibit C
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Based on the calculation there is ample parking on the site to meet the peak demand of 37 
vehicles. The site can easily accommodate the proposed museum addition. 
Please feel free to call if you have any questions or comments. 

Sincerely, 

John R. Chagnon, PE 
Ambit Engineering – Haley Ward 
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          Site Photographs 

 

 

Aerial Views of Property 

 



           Exhibit E 

          Site Photographs 

 

 

View of Property from the North  

 

 

View of Property from the North 
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View of the Property from the South 

 

 

View of the Property from the East (towards Leslie Drive) 
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Memorial Garden 



20  

                                                                                          October 17, 2023 Meeting 

III. NEW BUSINESS 
E. The request of Cate Street Development LLC (Owner) and Buffalo Wild 

Wings (Applicant), for property located at 360 US Route 1 Byp whereas 
relief is needed to install a sign on the northern facing façade which requires a 
Variance from Section 10.1271 to allow a sign on the side of a building where 
there is no public entrance or street frontage. Said property is located on 
Assessor Map 172 Lot 1 and lies within the Gateway Corridor (G1) District. 
(LU-23-162) 

Existing & Proposed Conditions 
 Existing  

  
Proposed  
  

Permitted / Required    

Land Use: Mixed Use  *Install a sign on 
façade not facing 
a public street or 
entrance  

Mixed Use   

Unit Frontage (ft.): 226.5 226.5 n/a min.  
Aggregate Sign Area 
(sq.ft.)  

90 139 339 min.  

Estimated Age of 
Structure:  

2021 Variance request(s) shown in red.  
  

 

*Proposal is the installation of a sign located on a façade where there is no public entrance 
and will not face a public way. 

Other Permits/Approvals Required 
• Sign Permit  
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Neighborhood Context  

 
 

  

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
September 10, 1985 – The Board granted the special exception to allow heavy equipment 

and heavy vehicle distribution and sales in the southerly half of an existing one-story 
structure; with the following stipulations:  

1) A $15,000 bond be posted to ensure that the parking are be paved and 
lined in accordance with the plan filed with the Planning Department; and  
2) No parking be allowed beyond the parking spaces as delineated on the plan 
in front of the W.T.A. Bingo building and the Route 1 By-Pass.  

August 22, 1989 – The Board denied the variance to allow the erection of a 4’ by 13’ free-
standing sign with 0’ setback for the front property line in a zone where free-standing 
signs shall have a minimum of 35’ front setback  

September 12, 1989 – Request to rehear the August 22, 1989 request was denied. 
October 3, 1989 – The Board granted the variance to allow the construction of a 16’ by 22’ 

canopy 30’ from the left of the lot line where 50’ is required  
November 14, 1989 – The Boards granted the variance to allow the erection of a 52 s.f. free 

standing sign with an 8’ front yard where a 35’ front yard is required.  
April 19, 1994 - The Board granted the variances to convert 1920 s.f. of space formerly 

occupied by a catering service to Bingo Hall usage for a total of 8,870 s.f. for the 
bingo hall; and to allow the expansion of a nonconforming use of a structure where 
no increase in the extent of a nonconforming use of a structure may be made without 
Board approval.  

April 18, 1995 – The Board granted the special exception for the erection of a 40’ by 120’ 
tent to the rear of the building for three days, May3, 1995 to May 5, 1995 for the 
purpose of a fundraising event for hunger relief where temporary structures may be 
allowed by special exception provided a bond is posted to insure their removal; with 
the following stipulation: 

1) $100.00 bond be posted to the City to ensure the removal of the tent.  
April 18, 2023 – The Board postponed the application to install a sign on the northern 

façade of the building which requires a Variance from Section 10.1271 to allow a sign 
to be installed on a façade not facing the street or with a public entrance; 2) Variance 
from Section 10.1242 to allow more than one parapet sign above the ground floor per 
façade to the May 2, 2023 meeting.  

May 2, 2023 – The Board granted the variance to install a sign on the northern façade of 
the building which requires a Variance from Section 10.1271 to allow a sign to be 
installed on a façade not facing the street or with a public entrance; 2) Variance from 
Section 10.1242 to allow more than one parapet sign above the ground floor per 
facade.  

Planning Department Comments 
The applicant is proposing to install a new sign on the northern façade of the building. The 
proposed project is located in Sign District 5 where 1.5 square feet of signage is allowed per 
linear foot of frontage. The proposed 49 square foot sign is allowed per the dimensional 
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requirements of the district, however, the location is not allowed per section 10.1271 of the 
Zoning Ordinance. Section 10.1271 is provided below. 

10.1271 Signs on More Than One Façade of a Building  
10.1271.10  A use in a building with more than one exterior wall facing a street may 

have signs on each such wall.  
10.1271.20  An establishment with a public entrance on a side of the building not 

facing a street may have signs on that side as well as on the street-
facing wall(s). 

10.1271.30 Regardless of the location of signs, the maximum sign area per 
establishment shall be based only on the building frontage as defined in 
Section 10.1290. 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 
 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an applicant for a 
special exception or variance concerning features of proposed buildings, structures, parking or uses 
which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed 
conditions upon such special exception or variance. 
  

https://files.cityofportsmouth.com/files/planning/ZoningOrd-230807.pdf
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    RECYCLE 

 

City of Portsmouth 
Zoning Board of Adjustment 
1 Junkins Ave 
Portsmouth NH 03801        September 26, 2023 
 
Members,  
 
On behalf of Buffalo Wild Wings located at 360 Rt One Bypass, Barlo Signs respectfully requests your 
consideration of variance relief to allow one internally illuminated wall sign, 49 sf, on a business’ wall which 
does not contain a public access, nor have frontage on a public way. 
 
Our proposed sign is in keeping with existing signage for Convenient MD, which occupies the same address, and 
even the same building elevation as BWW and shares the same signage conditions –  Yet they enjoy an existing 
wall sign on a wall which does not contain a public entrance nor have frontage on a public way. 
 
We look forward to addressing the ZBA to further discuss how our proposal will not be contrary to the public 
interest, as our proposal allows early identification for the way-finding public seeking Buffalo Wild Wing’s 
location; That our proposal meets the spirit of the ordinance as our proposed sign provides safe direction for 
motorists seeking BWW heading South on Route One, as existing signs may be missed due to their location 
across the roadway median and additional lanes of traffic; Allows for substantial justice as approval of proposed  
sign will allow BWW to maintain the identity needed for south bound traffic, which may not be familiar to this 
commercial area; Proposal will not diminish the value of the surrounding properties as proposed changes are an  
improvement to existing conditions and mirror the adjacent Convenient MD sign in location – But is much 
smaller; And will prevent unnecessary hardship by allowing the important identification required to attract the 
way-finding public heading southbound which will have to both identify BWW and then quickly determine how 
to make way to the property. 
 
For these, and additional reasons we hope to present at the next ZBA hearing, we thank you for your 
consideration. 
 
Sincerely, 
 
Barlo Signs 
Jenn Robichaud 
158 Greeley St 
Hudson NH 03051 
jenn@barlosigns.com 
 

mailto:your_image@barlosigns.com
http://www.barlosigns.com/


FILED (T) Templates / POA.  11.18.16. REV 8.2.19 by CW 

LANDLORD AUTHORIZATION 
FOR PERMIT(S), VARIANCE(S), HEARING(S) 

 < MUST BE SIGNED BY LANDLORD OR OWNER OF THE PROPERTY 
ON WHICH SIGNAGE IS BEING INSTALLED > 

This document verifies that you are authorizing BARLO SIGNS to install signage on your 
property pursuant to the attached drawings as well as authorizing BARLO SIGNS to secure 
all related permits required by the local municipalities. 

Barlo Signs cannot apply for permits or hearings until we receive the LANDLORD or 
PROPERTY OWNER’S authorization to do so. 

 I hereby authorize an Authorized Representative of Barlo Signs of Hudson, 
N.H., to APPLY FOR SIGN PERMITS for this site and to APPEAR BEFORE THE
PLANNING BOARD and/or SIGN REVIEW BOARD and/or the ZBA for this site.

 I hereby authorize BARLO SIGNS to install signage on my property exactly as shown 
in drawing #                                                     Dated: 

Sign location address: 

Property Owner’s Signature:  
Printed Name: 

 Company Name:  
Address: 

Phone number: 
Date Signed: 

We cannot apply for permits or hearings until we receive your authorization. Thank you! 

Reference JOB NAME:  Job #: 

Peter M. Doucet II
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Jenn Robichaud

Subject:  BWW Denial

 
 

 
Subject: BWW Denial 
 

Denial - per Section 10.1271 of the Zoning Ordinance  

"Signs are only permitted on building facades which have frontage on a public right of way or have a 
public entrance. The location of the proposed sign does not have frontage or a public entrance". 
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                                                                                          October 17, 2023 Meeting 

III. NEW BUSINESS 
F. The request of Creeley Family Trust, Sean and Andrea Creely Trustees 

(Owners), for property located at 337 Richards Avenue whereas relief is 
needed to construct an addition to the existing structure which requires a 
Variance from Section 10.521 to allow a 12.5 rear yard where 20 feet are 
required. Said property is located on Assessor Map 130 Lot 2 and lies within 
the General Residence A (GRA) District. (LU-23-163) 

Existing & Proposed Conditions 
 Existing  

  
Proposed  
  

Permitted / Required    

Land Use: Single-
family  

Construct an 
addition with 
attached garage  

Primarily residential   

Lot area (sq. ft.): 10,881 10,881 7,500 min.  

Lot Area per Dwelling  
Unit (sq. ft.):  

10,881 10,881 7,500 min.  

Street Frontage (ft.) 215.5 215.5 100 min.  
Lot depth (ft.):  104.5 104.5 70 min.  
Primary Front Yard 
(Richards Ave) (ft.): 

17.3 17.3 15 min.  

Secondary Front Yard 
(Lincoln Ave) (ft.): 

15.8 15.8 15 min.  

Right Yard (ft.): 52.8 41.2 10 min.  
Rear Yard (ft.): 1.4 12.5 20 min.  
Height (ft.): <35 <35 35 max.  
Building Coverage (%):  15.1 14.9 25 max.  
Open Space Coverage (%):  68.6 62.3 30 min.  
Parking  2 2 2   
Estimated Age of Structure:  1900 Variance request(s) shown in red.  

  
 

Other Permits/Approvals Required 
• Building Permit  
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Neighborhood Context  

 
 

  

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
August 15, 2023 – The Board denied the variance request to demolish the existing 

detached garage and construct an addition and attached garage to the primary 
structure which requires a Variance from Section 10.521 to allow a one and a half 
(1.5) foot rear yard where 20 feet is required.  

Planning Department Comments 
The applicant is proposing the removal of the existing garage and the construction of an 
addition to the primary structure that includes an attached garage. The lot is located at the 
corner of Richards Avenue and Lincoln Avenue. The existing and proposed driveway is 
located on the Lincoln side of the lot. 
 
Fisher vs. Dover 
This applicant was before the Board on August 15 seeking relief for an addition with a 1.5 
rear yard. This new proposal includes a 12.5 rear yard and new configuration of the addition. 
Staff feels this is a significant enough change that would not evoke Fisher v. Dover, but the 
Board may want to consider whether Fisher vs. Dover is applicable before this application is 
considered.  
 

“When a material change of circumstances affecting the merits of the applications 
has not occurred or the application is not for a use that materially differs in nature and 
degree from its predecessor, the board of adjustment may not lawfully reach the 
merits of the petition. If it were otherwise, there would be no finality to proceedings 
before the board of adjustment, the integrity of the zoning plan would be threatened, 
and an undue burden would be placed on property owners seeking to uphold the 
zoning plan.” Fisher v. Dover, 120 N.H. 187, (1980). 
 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 
 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 
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10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an applicant for a 
special exception or variance concerning features of proposed buildings, structures, parking or uses 
which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed 
conditions upon such special exception or variance. 
  



Derek R. Durbin, Esq.   
603.287.4764  

derek@durbinlawoffices.com  

 

Durbin Law Offices, P.L.L.C.    144 Washington Street, Portsmouth, NH 03801    www.durbinlawoffices.com 

 

 

BY:  VIEWPOINT & HAND DELIVERY 

 

       September 26, 2023 

City of Portsmouth 

Attn: Stefanie Casella, Planner 

Zoning Board of Adjustment 

1 Junkins Avenue 

Portsmouth, NH  03801 

 

RE:  Variance Application of Sean and Andrea Creeley, Trustees  

of the Creeley Family Trust 

 337 Richards Avenue, Tax Map 130, Lot 2 

 

Dear Stefanie, 

 

Our Office represents Sean and Andrea Creeley, owners of the property located at 337 

Richards Avenue, Portsmouth.  Enclosed herewith, please find the following materials relative to 

the variance application submitted to the Board of Adjustment on behalf of the Creeleys through 

Viewpoint:  

  

1) Landowner Letter of Authorization; 

2) Narrative to Variance Application; 

3) Existing and Proposed Conditions Plans; 

4) Existing and Proposed Floor Plans and Elevations; 

5) Photographs; 

 

A copy of the above application materials is being delivered to the Planning Department.  

Should you have any questions or concerns regarding the enclosed application materials, do not 

hesitate to contact me at your convenience.   

 

Sincerely, 

 

 

 

 

       Derek R. Durbin, Esq. 
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Conclusion 

 

 The Creeleys have demonstrated that their application meets the criteria for granting the 

variance request.  As such, they respectfully request the Board’s approval of the same. 

 

       Respectfully Submitted, 

 

Dated: September 26, 2023    Sean and Andrea Creeley, Trustees 

 

 

       

By: Derek R. Durbin, Esq. 

 DURBIN LAW OFFICES PLLC 

       144 Washington Street 

       Portsmouth, NH 03801 

       (603)-287-4764 

       derek@durbinlawoffices.com 
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CITY OF PORTSMOUTH 

ZONING APPLICATION NARRATIVE 

 

Sean W. and Andrea T. Creeley, Trustees 

Creeley Family Trust 

(Owner/Applicant) 

Tax Map 130, Lot 2 

337 Richards Avenue 

Portsmouth, NH 03801 

 

Introduction  

 

 Sean and Andrea Creeley are the owners of property located at 337 Richards Avenue in 

Portsmouth (the “Property”).  The Property is a corner lot, situated at the intersection of Richards 

Avenue and Lincoln Avenue.  It is located in the General Residence A (“GRA”) zoning district.   

The Property contains a relatively small, narrow two-story, single-family home built in 1900 that 

serves at the Creeleys residence.  There is also a non-conforming detached garage and chicken 

coop on the Property situated along the easterly boundary that is accessed.  The Creeley’s driveway 

runs along the easterly boundary and is accessed from Lincoln Avenue.   Lincoln Avenue serves 

as the primary access to the Property. 

 

 The detached garage is quite small.  It has a footprint of approximately 300 sq. ft.  The 

garage has fallen into disrepair and shows signs of weather damage and rot throughout.  It is 

generally in poor condition and suffers from physical and functional obsolescence.  The garage 

has primarily served as storage for outdoor furniture, bikes and their children’s belongings.  It is 

too small to fit a modern car and given its condition, it is not suitable for vehicular use.  

 

Proposed Improvements & Required Variance Relief  

 

 In conjunction with a larger renovation and addition to their home, the Creeleys are 

proposing the demolition of the existing garage and chicken coop that encroach into the rear yard 

setback and the construction of a new single-vehicle garage with bedroom space above.  A portion 

of the new garage structure would be situated within the rear yard setback.   Due to the fact that 

the Property is a corner lot with frontage on two streets and has a Richards Avenue address, the 

easterly boundary is considered to be the rear yard rather than a side yard.  This is significant given 

the 10’ difference in setback requirements.  It is also significant since the City of Portsmouth has 

not taken a consistent approach in how it interprets what constitutes a side yard versus a rear yard 

with respect to corner lots.  On several past applications similar to the Creeleys’ application, the 

City has determined that there is no rear yard on a corner lot property.   

 

Variance Relief Sought 

 

In order to construct the new garage in the proposed location, a variance is required from 

Section 10.521 to allow for a 12.5’ – 14.8’ rear yard setback where 20’ is the minimum required 

and 1.4’ – 2.6’ exists. 
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August Denial & Fisher v. City of Dover 

 

 On August 15, 2023, the Board denied a request for a 1.7’ rear yard setback variance in 

connection with a proposed two-vehicle garage with bedroom space above.    

 

 Under the standards set forth by the New Hampshire Supreme Court in the case of Fisher 

v. City of Dover, unless a “material change of circumstances affecting the merits of the application 

has [] occurred” or the application is “materially differs in nature and degree from its predecessor,” 

the Board may not reach the merits of a subsequent application.  120 N.H. 187, 190 (1980).   

 

 The current variance request clearly meets the Fisher v. City of Dover standard to the extent 

that the Board feels compelled to discuss it before proceeding with the public hearing on Creeleys’ 

application.  The proposed garage is approximately half the size of what was previously proposed 

when the Board voted to deny the rear yard setback request in August.  Moreover, the setback of 

the proposed garage is now 12.5’ – 14.8’ to the easterly boundary whereas 1.7’ – 2.6’ was 

previously proposed.  For these reasons, the current request being considered by the Board is 

materially different in nature and degree than the application that was denied in August. 

 

Variance Criteria 

 

Granting the variance will not be contrary to the spirit and intent of the Zoning 

Ordinance or the public interest.  

 

 In the case of Chester Rod & Gun Club, Inc. v. Town of Chester, the Court noted that since 

the provisions of all ordinances represent a declaration of public interest, any variance will, in 

some measure, be contrary to the ordinance, but to be contrary to the public interest or injurious to 

public rights of others, "the variance must 'unduly, and in a marked degree' conflict with the 

ordinance such that it violates the ordinance's 'basic zoning objectives.”  “Id.  The Court observed 

that “[t]here are two methods of ascertaining whether granting a variance would violate an 

ordinance’s basic zoning objectives: (1) examining whether granting the variance would alter the 

essential character of the neighborhood or, in the alternative; and (2) examining whether granting 

the variance would threaten the public health, safety, or welfare.”  Id. 

 

The proposed garage is designed to align architecturally with the existing house and 

mudroom/living room addition.  It will be the minimum width necessary to accommodate one (1) 

modern vehicle and to provide some much-needed bedroom space above.  From the outside, the 

existing home looks larger than it actually is due to the turret (tower) design element, expansive 

wraparound porch, bay window features and ornate exterior detailing.  The reality is that the 

existing home is relatively narrow in width (20’-6”) side to side) and the living space is 

compartmentalized into rooms that are relatively small by current standards.    The kitchen is 11’ 

x 9’, the dining room is 11 x 10’, the living room is 13’-10” x 12’3”, and the bedrooms are 9’ x 

12”.  There is no true primary bedroom in the home.   
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 In considering whether granting the variance is consistent with the public interest and spirit 

of the Ordinance, it is important to consider the purpose(s) of the 20’ rear setback restriction.  All 

building setback restrictions are intended to prevent homes and other structures from getting too 

close to each other and to preserve the light, air and space of abutting properties.  However, rear 

yard setback requirements are often more stringent in residential zones than front or side yard 

setback requirements because they are intended to encourage usable back yard areas and open 

space corridors in the middle of neighborhood blocks. 

 

 With respect to the Creeley property, the area that is considered the rear yard is really the 

right side yard despite its legal designation.  This side of the Property is also immediately adjacent 

to the right side yard of 192 Lincoln Avenue, thus there is no connection anyone else’s back yard.   

The area of the Property that constitutes the right side yard is the Creeley’s rear (back) yard as a 

result of the driveway and primary access to the home being off of Lincoln Avenue.  The Creeley’s 

proposed garage will be setback 12.5’ – 14.8’ 

from the easterly (rear) property boundary.  It would compliant if this area of the Property was 

considered to be the right side yard.   The existing garage is only 1.4’ – 2.6’ from the rear boundary 

and would not be compliant regardless of yard orientation.   

 

Approving the variance will result in an increase in the light, air and space of the abutting 

property at 192 Lincoln Avenue and an overall improvement from the existing conditions of the 

Property.  It is important to point out that there is a 17’ wide driveway on the property at 192 

Lincoln Avenue immediately adjacent to the proposed garage that acts as an additional open space 

buffer between the properties.  The separation distance between the proposed garage and the 

nearest structure on 192 Lincoln Avenue is greater than 30’.   

 

For all of the aforementioned reasons, granting the variance will observe the purpose that 

the setback requirements were intended to serve while not negatively altering the essential 

character of the neighborhood or having an impact upon the public.   

 
 Substantial Justice will be done in granting the variance. 

  

 To determine whether substantial justice is done, the Board must balance the equities 

between the rights of a private landowner and the public interest in deciding whether to grant or 

deny a variance request.  The “only guiding rule is that any loss to the individual that is not 

outweighed by a gain to the general public is an injustice.”  New Hampshire Office of State 

Planning, The Board of Adjustment in New Hampshire, A Handbook for Local Officials 

(1997); Malachy Glen Assocs., Inc. v. Town of Chichester, 155 N.H. 102 (2007). 

 

 

 

 

 

 

 

about:blank
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 There would be no gain to the general public by denying the variance request.  The only 

property that is potentially impacted by the variance request is 192 Lincoln Avenue.  The owner 

of that property supports the Creeleys’ application.   Granting the variance will result in a more 

functional garage and some needed additional bedroom space without having any negative impact 

upon the abutting property.  It will also bring the Property into much greater compliance with the 

rear yard setback requirement.  It would be injustice to deny the relief sought given the unique 

conditions of the Property.   The loss to the Creeleys in denying the variance request outweighs 

any potential gain to the public.   

   

Surrounding property values will not be diminished by granting the variance. 

 

 The Board is justified in relying upon its own knowledge and expertise to reach the 

conclusion that surrounding property values will either remain the same or improve if the variance 

request is granted.  The existing garage is obsolete and sits almost directly on the common 

boundary with 192 Lincoln Avenue.  This garage, along with the chicken coop that is also situated 

along the boundary with 192 Lincoln Avenue, will be demolished to make way for the new garage.  

The new garage will be setback 12.5’ – 14.8’ from the boundary with 192 Lincoln Avenue.  The 

increased setback can only add value to that property, not take away from it. 

 

Architecturally, the proposed garage will tie in naturally with the existing home and other 

improvements being made to it.  Landscaping is also being added between the proposed garage 

and the property at 192 Lincoln Avenue to provide a vegetated buffer that does not presently exist.  

The garage has been designed to the minimum width necessary to support its intended use.  The 

abutter’s support of the proposed garage is further evidence that surrounding values will not be 

negatively impacted by granting the variance. 

 

Literal enforcement of the Ordinance would result in an any unnecessary hardship. 

 

 The Property is a corner lot containing a single-family home, driveway and detached 

garage that were constructed before current zoning regulations were adopted. While the Property 

has a Richards Avenue address, access and other features of the Property is achieved from Lincoln 

Avenue.  The area of the Property defined as the rear yard functions as a side yard while the area 

that is defined as the right side yard serves as the back yard.   If the Property had a Lincoln Avenue 

address, the rear yard would be the left side yard and would be subject to a 10’ setback versus a 

20’ setback.   Under this scenario, no variance would be required for the proposed garage since it 

will have a 12.5’ – 14.8’ setback from the boundary.   The primary purpose the more restrictive 

rear yard setback requirement was intended to serve cannot be met with the Creeley property due 

to the fact that the rear yard lines up with the right side yard of the abutting property at 192 Lincoln 

Avenue.  There is no natural connection on this side of the Property to anyone else’s rear yard.   

These unique conditions of the Property make it such that there is no fair and substantial 

relationship between the purpose the rear yard setback restriction was intended to serve and its 

relation to the Property.   

 

The proposed use of the Property will remain the same and is permitted by right under 

Section 10.440 of the Ordinance.  Therefore, the proposed use is reasonable.   
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SITE PLAN

ENGINEERING

133 Court Street           Portsmouth, NH 03801
(603) 433-2335        www.altus-eng.com

CREELEY

RESIDENCE

EXPANSION

TAX MAP 130 LOT 2

337 RICHARDS AVENUE

PORTSMOUTH, NH

SITE NOTES
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Existing patio

2 times the diameter of the root ball
-

Permeable area in which tree is to
be planted shall be no less than a 3'
wide radius from the base of the tree

Do not heavily prune the tree at planting.  Prune
only cross-over limbs, co-dominant leaders, and

broken or dead branches.  Some interior twigs
and lateral branches may be pruned; however,
Do NOT remove the terminal buds of branches

that extend to the edge of the crown.

5'-0" diameter, min.

Mark the north side of the tree in the
nursery.  Rotate the tree to face north at the

site whenever possible.

2 IN. max. Mulch. Do NOT place mulch in
contact with tree trunk.  Maintain the mulch

weed-free for a minimum of three years after
planting.

6" Corrugated PVC tree sock

Each tree must be planted such that the original trunk
flare is visible at the top of the root ball.  Trees where
the original trunk flare is not visible may be rejected.
Do NOT cover the top of the root ball with soil.
Before planting Contractor shall inspect the rootball
for the location of the original root flare. If the original
root flare is not visible at the top of the root ball then
the Contractor shall then gently remove from the top of
the root ball any excess soil from nursery operations
that may be covering the original root flare.  All
secondary and girdling roots shall be removed prior to
planting.  Trees with 4" or more of extraneous soil
and/or adventitious roots greater than 1/8" shall be
rejected.  The tree shall be planted with the original
root flare at or slightly (2-3") above  surrounding
finished grade.

Backfill with existing soil, in sandy and heavy clay soils add
20% max. by volume composted organic material to the
existing soil.

If plant is shipped with a wire basket around the root ball,
prior to planting, the contractor shall cut away the bottom of
the wire basket, leaving the sides in place.  Once the tree is
placed and faced, the contractor shall remove the remainder
of the wire basket and backfill the planting pit as noted
above.

Remove all twine, rope, wire, and burlap

Trees greater than 3" in caliper shall be guyed with
three guys per tree, spaced evenly around the trunk
with 12 gauge wire.  Plastic hose sections shall be
used at attachment to trees.  Each guy wire shall be
flagged with a visual marker.  24" stakes or metal
drive anchors shall be used to anchor the guy wires.
Stakes/Anchors shall be driven 12" min. outside the
edge of the planting pit into stable soil.  Remove all
guying NO LATER than the end of the first growing
season after planting.

Tamp soil around root ball base firmly with
foot pressure so that root ball does not shift.

Place root ball on unexcavated or tamped
soil.

(8FT.) diam.
preferred

Mulch Ring
1'-0"

1'-0"

Trees less than 3" in caliper shall be staked with
three stakes per tree, spaced evenly around the

trunk with 12 gauge wire.  Plastic hose sections
shall be used at attachment to trees.  Each wire

shall be flagged with a visual marker.  5' long
min. wooden stakes shall be used to anchor the

wires.  Stakes shall be driven at least 12"
outside the edge of the planting pit into stable
soil.  Remove all staking NO LATER than the
end of the first growing season after planting.

4 in. high earth saucer beyond edge of root
ball

2 times the diameter of the root ball

Set shrub to display best face
towards the primary view whenever

possible.

Set top of root ball 2-3" above
surrounding grade and feather

planting soil towards the crown of
the plant.

2 IN. max. mulch over the ball of the
shrub.  Maintain the mulch

weed-free for a minimum of three
years after planting.

Each shrub must be planted such that
the trunk flare is visible at the top of the
root ball.  Shrubs where the trunk flare
is not visible may be rejected.

Backfill with existing soil, in sandy and
heavy clay soils add 20% max. by
volume composted organic material to
the existing soil.

100 mm (4 in.) high earth saucer
beyond edge of root ball

Remove all twine, rope, wire, and
burlap

Tamp soil around root ball base
firmly with foot pressure so that

root ball does not shift.

Place root ball on unexcavated or
tamped soil.

100 mm (4 in.) max mulch outside the
saucer between shrubs in a bed.
Maintain the mulch weed-free for a
minimum of three years after planting.

© 2023  Woodburn & Company Landscape Architecture, LLC
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1. Design is based on Engineering drawings by Altus Engineering dated
06-26-2023 and Architectural Drawings by Somma Studios. Drawings
may require adjustment due to actual field conditions.

2. This plan is FOR REVIEW purposes ONLY, NOT for Construction.
Construction Documents will be provided upon request.

3. The contractor shall follow best management practices during
construction and shall take all means necessary to stabilize and protect
the site from erosion.

4. Erosion Control shall be in place prior to construction.

5. Erosion Control shall comply with State and Local Erosion &
Sedimentation Control Practices

6. The Contractor shall verify layout and grades and inform the Landscape
Architect or Client's Representative of any discrepancies or changes in
layout and/or grade relationships prior to construction.

7. It is the contractor's responsibility to verify drawings provided are to
the correct scale prior to any bid, estimate or installation.  A graphic
scale bar has been provided on each sheet for this purpose.  If it is
determined that the scale of the drawing is incorrect, the landscape
architect will provide a set of drawings at the correct scale, at the
request of the contractor.

8. Trees to Remain within the construction zone shall be protected from
damage for the duration of the project by snow fence or other suitable
means of protection to be approved by Landscape Architect or Client's
Representative.  Snow fence shall be located at the drip line or at the
distance in feet from the trunk equal to the diameter of the tree
caliper in inches, whichever is greater, and shall be expanded to
include any and all surface roots.  Do not fill or mulch on the trunk
flare.  Do not disturb roots. In order to protect the integrity of the
roots, branches, trunk and bark of the tree(s) no vehicles or
construction equipment shall drive or park in or on the area within the
drip line(s) of the tree(s).  Do not store any refuse or construction
materials or portalets within the tree protection area.

9. Location, support, protection, and restoration of all existing utilities
and appurtenances shall be the responsibility of the Contractor.

10. The Contractor shall verify exact location and elevation of all utilities
with the respective utility owners prior to construction.  Call DIGSAFE
at 811 or 888-DIG-SAFE (1-888-344-7233.)

11. The Contractor shall procure any required permits prior to
construction.

12. Prior to any landscape construction activities Contractor shall test all
existing loam and loam from off-site intended to be used for lawns and
plant beds using a thorough sampling throughout the supply.  Soil
testing shall indicate levels of pH, nitrates, macro and micro nutrients,
texture, soluble salts, and organic matter. Contractor shall amend all
soils to be used for lawns and plant beds per testing results'
recommendations and review with Landscape Architect.  All loam to be
used on site shall be amended as approved by the Landscape Architect
prior to placement.

13. Contractor shall notify landscape architect or owner's representative
immediately if at any point during demolition or construction a site
condition is discovered which may negatively impact the completed
project.  This includes, but is not limited to, unforeseen drainage
problems, unknown subsurface conditions, and discrepancies between
the plan and the site.  If a Contractor is aware of a potential issue and
does not bring it to the attention of the Landscape Architect or
Owner's Representative immediately, they may be responsible for the
labor and materials associated with correcting the problem.

14. The Contractor shall furnish and plant all plants shown on the
drawings and listed thereon.  All plants shall be nursery-grown under
climatic conditions similar to those in the locality of the project.  Plants
shall conform to the botanical names and standards of size, culture,
and quality for the highest grades and standards as adopted by the
American Association of Nurserymen, Inc. in the American Standard of
Nursery Stock, American Standards Institute, Inc. 230 Southern
Building, Washington, D.C. 20005.

15. A complete list of plants, including a schedule of sizes, quantities, and
other requirements is shown on the drawings.  In the event that
quantity discrepancies or material omissions occur in the plant
materials list, the planting plans shall govern.

16. All plants shall be legibly tagged with proper botanical name.

17. Owner or Owner's Representative will inspect plants upon delivery
for conformity to Specification requirements.  Such approval shall not
affect the right of inspection and rejection during or after the progress
of the work.  The Owner reserves the right to inspect and/or select all
trees at the place of growth and reserves the right to approve a
representative sample of each type of shrub, herbaceous perennial,
annual, and ground cover at the place of growth.  Such sample will
serve as a minimum standard for all plants of the same species used in
this work.

18. No substitutions of plants may be made without prior approval of the
Owner or the Owner's Representative for any reason.

19. All landscaping shall be provided with the following:

a. Outside hose attachments spaced a maximum of 150 feet apart,
and

b. An underground irrigation system, or

c. A temporary irrigation system designed for a two-year period of
plant establishment.

21. If an automatic irrigation system is installed, all irrigation valve boxes
shall be located within planting bed areas.

22. The contractor is responsible for all plant material from the time their
work commences until final acceptance. This includes but is not limited
to maintaining all plants in good condition, the security of the plant
material once delivered to the site, watering of plants, including
seeding and weeding.  Plants shall be appropriately watered prior to,
during, and after planting.  It is the Contractor's responsibility to
provide clean water suitable for plant health from off site, should it not
be available on site.

23. All disturbed areas will be dressed with 6” of loam and planted as
noted on the plans or seeded except plant beds.  Plant beds shall be
prepared to a depth of 12” with 75% loam and 25% compost.

24. Trees, ground cover, and shrub beds shall be mulched to a depth of
2" with one-year-old, well-composted, shredded native bark not longer
than 4" in length and ½" in width, free of woodchips and sawdust.
Mulch for ferns and herbaceous perennials shall be no longer than 1" in
length.  Trees in lawn areas shall be mulched in a 5' diameter min.
saucer. Color of mulch shall be black.

25. Drip strip shall extend to 6" min. beyond roof overhang and shall be
edged with 3/16" thick metal edger.

26. In no case shall mulch touch the stem of a plant nor shall mulch ever
be more than 3” thick total (including previously applied mulch) over
the root ball of any plant.

27. Secondary lateral branches of deciduous trees overhanging vehicular
and pedestrian travel ways shall be pruned up to a height of 8' to allow
clear and safe passage of vehicles and pedestrians under tree canopy.
Shrubs and ornamental plantings adjacent to vehicular travel way shall
not exceed three feet in height where sightlines would be blocked. If
pruning is necessary to maintain the required maximum height, plants
shall be pruned to a natural form and shall not be sheared.

28. Snow shall be stored a minimum of 5' from shrubs and trunks of
trees.

29. The Landscape Contractor shall guarantee all lawns and plant
materials for a period of not fewer than one year.  Dead, dying, or
diseased planting shall be removed and replaced within the growing
season.

30. Landscape Architect is not responsible for the means and methods of
the Contractor.

Landscape Notes

Scale: NTS
Tree Planting Detail

Scale: NTS
Shrub Planting Detail

200 52 10

Plant List
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LANDOWNER LETTER OF AUTHORIZATION 

 
Sean W. Creeley and Andrea T. Creeley, Trustees of the Creeley Family Trust, record owners 
of the property located at 337 Richards Avenue, Tax Map 130, Lot 2, Portsmouth, NH (the 
“Property”), hereby authorize Durbin Law Offices, PLLC, Altus Engineering, Inc., and 
Somma Studios, to file any zoning, planning or other municipal permit applications with the City 
of Portsmouth for said Property and to appear before its land use boards.  This Letter of 
Authorization shall be valid until expressly revoked in writing. 
 
 
 
___________________________________   July 18, 2023 
Sean W. Creeley, Trustee 
 
 
___________________________________   July 18, 2023 
Andrea T. Creeley, Trustee 











Front View of Property (Richards Ave) 



Front - Left View of Property (Intersection of Richards & Lincoln Ave)



Left Side Yard View of Property (Lincoln Ave)



Left Side Yard View of Property & Garage (Lincoln Ave)



Left Side Yard of Property (Lincoln Ave) 



Rear View of Property, Garage & Driveway (Lincoln Ave)



Front Right View of Property (Richards Ave)
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                                                                                          October 17, 2023 Meeting 

III. NEW BUSINESS 
G. The request of Bobby and Angela Braswell (Owners), for property located at 

82 Wibird Street whereas relief is needed to demolish the existing accessory 
structure and construct a new detached garage which requires a Variance 
from Section 10.521 to allow: a) a zero (0) foot rear yard where 20 feet is 
required; and b) a six (6) foot right yard where 10 feet are required. Said 
property is located on Assessor Map 148 Lot 59 and lies within the General 
Residence A (GRA) District. (LU-23-128) 

Existing & Proposed Conditions 
 Existing  

  
Proposed  
  

Permitted / Required    

Land Use: Single family 
dwelling  

Demo detached 
garage & rebuild 

Primarily residential   

Lot area (sq. ft.): 7, 857 7, 857 7,500 min.  

Lot Area per Dwelling  
Unit (sq. ft.):  

7, 857 7, 857 7,500 min.  

Street Frontage (ft.): 14 14 100 min.  
Front Yard  (ft.): >15 >15 15 min.  
Left Yard (ft.): >10 >10 10 min.  
Right Yard (ft.): 6 6 10 min. 
Rear Yard (ft.): 0 0 20 min.  
Height (ft.): <35 <35 35 max.  
Building Coverage 
(%):  

21.5 21.5 25 max.  

Open Space 
Coverage (%):  

>40 >40 
 

30 min.  

Parking  2 2 2   
Estimated Age of 
Structure:  

1910 Variance request(s) shown in red.  
  

 

Other Permits/Approvals Required 
• Building Permit  
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Neighborhood Context  

 
 

  

Aerial Map 

Zoning Map 
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                                                                                          October 17, 2023 Meeting 

Previous Board of Adjustment Actions 
No previous BOA history found. 

Planning Department Comments 
Applicant is proposing to demolish the existing detached garage and rebuild in the same 
footprint with a new roof line. 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 
 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an applicant for a 
special exception or variance concerning features of proposed buildings, structures, parking or uses 
which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed 
conditions upon such special exception or variance. 
 



July 11th, 2023

Online Application
Anthony Richards, Engineer
Portsmouth Zoning Board of Adjustment
1 Junkins Avenue
Portsmouth, NH 03801

Re:
Owner/Applicant: Anthony Richards
Project Location 82 Wibird Street
Tax Map 148, Lot 59
GRA Zone

Dear Mr. Stith & Zoning Board Members,

On behalf of Robert and , we are pleased to submit the following documents inAngela Braswell
support of a request for zoning relief.

1. Variance from the Board of Adjustment Application - uploaded
2. 7.11.2023 - Memorandum & Exhibits in support of zoning relief.

We look forward to presenting this application to the Zoning Board of Adjustments at its
meeting.Sep 19, 2023

Regards,

Anthony Richards
Architectural Engineer

Cc: Stefanie L. Casella

441 Main St, Biddeford, ME 04005 207.200.5414 E-mail: tucker@southernmainedesigns.com
www.southernmainedesigns.com

mailto:Angela.Braswell@unh.edu
mailto:tucker@southernmainedesigns.com
mailto:SLCasella@cityofportsmouth.com
mailto:tucker@southernmainedesigns.com


To: Portsmouth Zoning Board of Adjustment
From: Anthony Richards
Date: 7/11/2023
Re: Owner/Applicant: Angela Braswell

Project Location 82 Wibird Street
Tax Map 148, Lot 59
GRA Zone

Dear Zoning Board Members:

On behalf of Angela Braswell (Applicant), we are pleased to submit this memorandum and
attached exhibits in support of Zoning Relief to be considered by the Zoning Board of
Adjustment at its August 15, 2023 meeting.

1.
a. Portsmouth Tax Map - indicating subject property location
b. 7.11.2023 Architectural Plans - Southern Maine Designs, LLC

i. A0.0: Site Plan Proposed Footprint Overlated on the site plan
ii. A1.0: Floor Plans
iii. A2.0-A2.1: Elevations
iv. A3.0-A3.1: Sections

c. Existing Site Photographs

2. Property/Project:

82 Wibird Street is a 7840.8 sf. Lot holding a 3-4 bedroom single family home with a detached
garage. The existing garage violates the rear setback (10 ft) by 310 SF.

The applicant is proposing the demolition of the existing detached garage and the
reconstruction of a new garage. The new garage is to be 4” (0.3’) forward to reduce the
encroachment to 217 SF to better accommodate the setback. The new garage will have an
identical footprint to the original detached garage.

Relief is required in order to provide for the reduction of encroachment where 217 SF will
encroach 30% less than the existing structure. The right side setback will remain at 6 ft.

441 Main St, Biddeford, ME 04005 207.200.5414 E-mail: tucker@southernmainedesigns.com
www.southernmainedesigns.com

mailto:tucker@southernmainedesigns.com
mailto:Angela.Braswell@unh.edu
mailto:tucker@southernmainedesigns.com


3. Relief Required:

Portsmouth Zoning Ordinance 10.521 - to permit two hundred and seventeen (217) square feet
of new structure four inches (.33) feet from the rear property line
Portsmouth Zoning Ordinance 10.521 - to permit new structure six (6) feet from the right side
property line

4. Variance Requirements:
a. The Variances will not be contrary to the public interest.
b. The spirit of the ordinance is observed

The Portsmouth Zoning Ordinance was enacted for the general purpose of
promoting the health, safety & welfare in accordance with the Master Plan by
Regulating:

1. The use of land, buildings, and structures for business, industrial,
residential, and other purposes - The encroaching and dilapidated garage
will be replaced by a tasteful single-story garage. The use, size, shape &
dimensions of the proposed garage are in keeping with the area.

2. The intensity of land use, including lot sizes, building coverage, building
height & bulk, yards, and open space - A single-family home use will
remain. The garage will be compliant with lot size & open space
requirements and renders the lot less nonconforming than the existing
conditions with respect to the rear setback.

3. The design of facilities for vehicular access, circulation, parking, and
loading - The proposal reduces the intensity of use within the setbacks
and reduces the overall area of the lot given over to vehicular access both
in the existing condition

4. The impacts on properties of outdoor lighting, noise, vibration stormwater
runoff, and flooding - No adverse impacts will exist. The impact on the
neighbor behind the property will be improved.

5. The preservation and enhancement of the visual environment - The
aesthetics of the home & grounds will be improved and with the improved
setbacks, the visual environment will be preserved & enhanced.

6. The preservation of historic districts, and buildings and structures of
historic or architectural interest - The property is not in the historic district,
but every effort has been made to design a garage that fits into the
neighborhood.

441 Main St, Biddeford, ME 04005 207.200.5414 E-mail: tucker@southernmainedesigns.com
www.southernmainedesigns.com

mailto:tucker@southernmainedesigns.com


7. The protection of natural resources, including groundwater, surface water,
wetlands, wildlife habitat, and air quality - The new home will not
adversely affect natural resources.

This proposal maintains the primary single-family use of the property. Only a
small portion of the proposed structure is within the back setback, a significant
improvement over the existing conditions. The character of the area will be improved and
will result in a garage built to modern standards.

c. Granting the variance will not diminish the surrounding property values
Removing significant structures very close to the common lot line and the

construction of a new garage requiring only minor rear variances will improve the value
of the property. Thus, it will not harm surrounding property values.

d. Denial of the variances results in an unnecessary hardship
i. Special conditions distinguish the property/project from others in the area.

Moving the existing garage at the back of the property so as to
reduce the amount of setback encroachment & constructing a safe and
code-compliant garage, cannot be reasonably accomplished without a
minimal intrusion on the rear setback.

ii. No fair & substantial relationship exists between the general public
purposes of the ordinance and its specific application in this instance.

The purpose of the setback requirements is to maintain space
between neighbors, provide light & air, sightlines & stormwater treatment.
In this case, a significant encroachment will be removed & replaced by a
new structure only slightly encroaching. The resulting open space of the
lot will be minimally reduced and the ability of vehicular traffic to exit the
lot without backing into the street will be maintained. In total, the applicant
feels that there is no reason to apply the strict requirements of the
ordinance.

iii. The proposed use is reasonable.
The proposal maintains the single-family residential use of the

property, which is permitted in the GRA Zone.

e. Substantial justice will be done by granting the variance
Because the encroachment on the rear setback will be decreased, the

improvements to the existing conditions including the removal of hazardous

441 Main St, Biddeford, ME 04005 207.200.5414 E-mail: tucker@southernmainedesigns.com
www.southernmainedesigns.com

mailto:tucker@southernmainedesigns.com


materials (potentially lead paint & asbestos) from the site and the minor variance
request will have no negative effect upon the general public. However, denial of
the minor variance will harm the applicant by creating a less safe vehicular exit
from the lot.

5. Conclusion
For all the reasons stated above, the applicant respectfully requests that the

Portsmouth Zoning Board of Adjustment grant the requested variances.

Respectfully,
Anthony Richards

By:
Anthony Richards
Southern Maine Designs

441 Main St, Biddeford, ME 04005 207.200.5414 E-mail: tucker@southernmainedesigns.com
www.southernmainedesigns.com

mailto:tucker@southernmainedesigns.com


 Southern Maine Designs, LLC 

 Owner’s Letter of Authorization 

 I, _____________________________________, give authority for the following person(s) to 
 execute all documents and activities (including but not limited to: submitting and signing for 
 associated applications for consideration by the City of Portsmouth Planning Commission 
 and/or Board of Zoning Adjustment) with the City of Portsmouth Planning & Zoning Department, 
 on my behalf for my property, located within the city limits of Portsmouth, New Hampshire at 82 
 Wibird St. 

 Furthermore, I hereby agree to allow the City of Portsmouth to post on my property, which is 
 under consideration for a Planning Commission and/or Board of Zoning Adjustment application, 
 a public notice sign notifying the general public of said request. I understand that the City of 
 Portsmouth may erect and maintain said sign for the prescribed period of time. 

 _________________________________  __________________________________ 
 Designee (1)  Designee (2) 

 _________________________________  __________________________________ 
 Email  Email 

 _________________________________  __________________________________ 
 Phone Number  Phone Number 

 _________________________________  __________________________________ 
 Signature of Property Owner  Date 

Anthony Richards

tucker@southernmainedesigns.com

207  200 5414

Angela M. Braswell

angela.braswell@unh.edu

603-502-1387

8/14/2023

Angela M. Braswell



Location 82 WIBIRD ST Mblu 0148/ 0059/ 0000/ /

Acct# 34592 Owner BRASWELL BOBBY H AND
ANGELA M

PBN Assessment $642,100

Appraisal $642,100 PID 34592

Building Count 1

Owner BRASWELL BOBBY H AND ANGELA M
Co-Owner
Address 82 WIBIRD ST

PORTSMOUTH, NH 03801

Sale Price $0
Certificate
Book & Page 4592/2913

Sale Date 12/12/2005
Instrument

Year Built: 1910
Living Area: 2,017

 

82 WIBIRD ST

Current Value

Appraisal

Valuation Year Improvements Land Total

2022 $280,000 $362,100 $642,100

Assessment

Valuation Year Improvements Land Total

2022 $280,000 $362,100 $642,100

Owner of Record

Ownership History

Ownership History

Owner Sale Price Certificate Book & Page Instrument Sale Date

BRASWELL BOBBY H AND ANGELA M $0  4592/2913 12/12/2005

BRASWELL BOBBY H AND ANGELA M $270,900  3897/0577 33 11/26/2002

Building Information

Building 1 : Section 1



Replacement Cost: $387,056
Building Percent Good: 71
Replacement Cost
Less Depreciation: $274,800

Building Attributes

Field Description

Style: Conventional

Model Residential

Grade: B

Stories: 2

Occupancy 2

Exterior Wall 1 Vinyl Siding

Exterior Wall 2  

Roof Structure: Gable/Hip

Roof Cover Asph/F Gls/Cmp

Interior Wall 1 Plastered

Interior Wall 2  

Interior Flr 1 Hardwood

Interior Flr 2  

Heat Fuel Oil

Heat Type: Warm Air

AC Type: None

Total Bedrooms: 4 Bedrooms

Total Bthrms: 2

Total Half Baths: 0

Total Xtra Fixtrs: 1

Total Rooms: 10

Bath Style: Avg Quality

Kitchen Style: Avg Quality

Kitchen Gr  

WB Fireplaces 0

Extra Openings 0

Metal Fireplaces 0

Extra Openings 2 0

Bsmt Garage  

Legend

Building Photo

Building Photo
(https://images.vgsi.com/photos2/PortsmouthNHPhotos///0034/DSC02249_

Building Layout

(ParcelSketch.ashx?pid=34592&bid=34592)

Building Sub-Areas (sq ft)

Code Description
Gross
Area

Living
Area

BAS First Floor 908 908

FUS Upper Story, Finished 908 908

FAT Attic 805 201

FOP Porch, Open 153 0

UBM Basement, Unfinished 908 0

  3,682 2,017

Legend

Extra Features

Extra Features

No Data for Extra Features

https://images.vgsi.com/photos2/PortsmouthNHPhotos///0034/DSC02249_34940.JPG
https://gis.vgsi.com/PortsmouthNH/ParcelSketch.ashx?pid=34592&bid=34592


Land Use

Use Code 1010
Description SINGLE FAM MDL-01  
Zone GRA
Neighborhood 103B
Alt Land Appr No
Category

Land Line Valuation

Size (Acres) 0.18
Frontage
Depth
Assessed Value $362,100
Appraised Value $362,100

Legend

(c) 2023 Vision Government Solutions, Inc. All rights reserved.

Land

Outbuildings

Outbuildings

Code Description Sub Code Sub Description Size Value Bldg #

FGR1 GARAGE-AVE 02 DETACHED 620.00 S.F. $5,200 1

Valuation History

Appraisal

Valuation Year Improvements Land Total

2021 $314,200 $362,100 $676,300

2020 $314,200 $362,100 $676,300

2019 $313,900 $362,100 $676,000

Assessment

Valuation Year Improvements Land Total

2021 $314,200 $362,100 $676,300

2020 $314,200 $362,100 $676,300

2019 $313,900 $362,100 $676,000



City of Portsmouth, NH August 14, 2023

Property Information

Property ID 0148-0059-0000
Location 82 WIBIRD ST
Owner BRASWELL BOBBY H AND ANGELA M

MAP FOR REFERENCE ONLY
NOT A LEGAL DOCUMENT

City of Portsmouth, NH makes no claims and no warranties,
expressed or implied, concerning the validity or accuracy of
the GIS data presented on this map.

Geometry updated 06/21/2023
Data updated 3/9/2022

Print map scale is approximate.
Critical layout or measurement
activities should not be done using
this resource.

1" = 60.915816266028216 ft
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