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CITY COUNCIL MEETING
MUNICIPAL COMPLEX, EILEEN DONDERO FOLEY COUNCIL CHAMBERS, PORTSMOUTH, NH 
DATE:  WEDNESDAY, DECEMBER 14, 2022           TIME: 6:00 PM 

Members of the public also have the option to join the meeting over Zoom, a unique meeting 
ID and password will be provided once you register.  To register, click on the link below or 
copy and paste this into your web browser: 
https://us06web.zoom.us/webinar/register/WN_mQ7L2354QHWPIP_bBxaoEA 

6:00 PM – ANTICIPATED NON-PUBLIC SESSION IS BEING HELD IN CONFERENCE ROOM A 
1. CONSIDERATION OF LEGAL ADVICE – RSA 91-A:3, II (l)
2. CONFIDENTIAL COMPETITIVE SELECTION PROCESS FOR AUDITOR – RSA 91-A:5 AND
RSA 91-A:3, II (c)(d)(l)

AGENDA 
*Regular portion of City Council meeting to begin at 7:00 p.m.

I. WORK SESSION – THERE IS NO WORK SESSION THIS EVENING

II. PUBLIC DIALOGUE SESSION [when applicable – every other regularly scheduled
meeting] – N/A

III. CALL TO ORDER [7:00 p.m. or thereafter]
IV. ROLL CALL
V. INVOCATION
VI. PLEDGE OF ALLEGIANCE

Portsmouth Music and Arts Center 
Brewery Big Band Holiday Music Performance 

VII. ACCEPTANCE OF MINUTES – (There are no minutes on for acceptance this evening)

VIII. RECOGNITIONS AND VOLUNTEER COMMITTEE REPORTS

IX. PUBLIC COMMENT SESSION (This session shall not exceed 45 minutes) – (participation
may be in person or via Zoom)

X. PUBLIC HEARINGS AND VOTE ON ORDINANCES AND/OR RESOLUTIONS

Third and Final Reading of Ordinances:
A. Third and final reading of Ordinance amending Chapter 12 and Chapter 15 – City’s

Building Code (Sample motion – move to pass third and final reading of the
ordinance as presented

https://us06web.zoom.us/webinar/register/WN_mQ7L2354QHWPIP_bBxaoEA
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B. Third and final reading of Ordinance amending Chapter 5, Article I – Fire Department, 

Section 5.101 – Personnel and Article IX – Fire Code (Sample motion – move to third 
and reading of the ordinance as presented) 

 
XI. CITY MANAGER’S ITEMS WHICH REQUIRE ACTION 

 
A. CITY MANAGER CONARD 
 
City Manager’s Items Which Require Action: 
 
1. Greenleaf Recreation Center Concession Agreement with Operation Blessing, Inc. 

 
2. Request for Public Hearing for Supplemental Appropriation regarding McIntyre Project 
 
3. Temporary Construction License for 46 State Street  
 
4. *Request for Work Session of the Disposition of Sherburne School 

 
XII. CONSENT AGENDA  
 

(Proper Motion for Adoption of Consent Agenda – move to adopt the Consent Agenda) 
 
A. Request from John Robert David & Anastasia Livingstone, Snap Quack Pop, to install a 

Projecting Sign at 123 Market Street Unit A (Anticipated action – move to approve 
the aforementioned Projecting Sign License as recommended by the Planning 
Director, and further, authorize the City Manager to execute the License 
Agreement for this request) 
 
Planning Director’s Stipulations 
• The license shall be approved by the Legal Department as to content and form; 

 
• Any removal or relocation of projecting sign, for any reason, shall be done at to the 

City; and 
 

• Any disturbance of a sidewalk, street or other public infrastructure resulting from the 
installation, relocation or removal of the projecting sign, for any reason shall be 
restored at no cost to the City and shall be subject to review and acceptance by the 
Department of Public Works 

 
B. Letter from John Mortimer, Millennium Running, requesting permission to hold the St. 

Patty’s 5k & 10k on Saturday, March 11, 2023 (Anticipated action – move to refer to 
the City Manager with Authority to Act) 

 
C. Letter from John Mortimer, Millennium Running, requesting permission to hold the 

annual New Castle 10k on Sunday, April 30, 2023 (Anticipated action – move to refer 
to the City Manager with Authority to Act) 

 
XIII. PRESENTATIONS AND WRITTEN COMMUNICATIONS 
 

A. Presentation Regarding Staff Recommendations for 2023 Outdoor Dining Season – 
Beverly Mesa-Zendt, Planning Director 
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XIV. MAYOR McEACHERN 
 

1. Appointments to be Considered: 
• Reappointment of Dana Levenson to the Trustee of the Trust Funds 
• Reappointment of Phyllis Eldridge to the Zoning Board of Adjustment 
• Appointment of Alan Cohen to the Task Force to Study Private/Public Historical 

Archives Committee 
 

2. *Appointments to be Voted to the Arts and Nonprofits Committee Cultural Plan 
Subcommittee: 

• Alan Chace 
• Jeffrey Cooper 
• Ellen Fineberg 
• Gerardo Gonzalez 
• Tom Kaufhold 
• Amanda Kidd-Kestler 
• Robin Lurie-Meyerkopf 
• John Mayer 
• Karen Rosania 
• Emma Stratton 
• Karen Battles (Alternate) 
• Suzanne Danforth (Alternate) 
• Ed Simeone (Alternate) 

 
3. *Announcement of Appointment of Sean MacDonald and Anna Nuttall to the 

Skateboard Park Blue Ribbon Committee 
 

4. *Holiday Lights Contest 
 

XV. CITY COUNCIL MEMBERS 
 

A. ASSISTANT MAYOR KELLEY & COUNCILOR BAGLEY 
 
1. *Council Year in Review 

 
XVI. APPROVAL OF GRANTS/DONATIONS 

 
(There are no items under this Section of the Agenda this evening) 
 

XVII.  CITY MANAGER’S INFORMATIONAL ITEMS 
 
(There is no items under this Section of the Agenda this evening) 

 
XVIII. MISCELLANEOUS BUSINESS INCLUDING BUSINESS REMAINING UNFINISHED AT 

PREVIOUS MEETING 
 
XIX. ADJOURNMENT [at 10:30 p.m. or earlier] 
 
*Indicates verbal report 

 
KELLI L. BARNABY, MMC/CNHMC 
CITY CLERK 
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Chapter 12: City of Portsmouth Building Code 

 

SECTION 1201 

TITLE ADOPTION / STATUTORY AUTHORITY  

 

1201.1 The New Hampshire Building Code is hereby adopted, together with the local 

regulations and amendments contained within this Chapter and shall be known as the Building 

Code of the City of Portsmouth (“City Building Code”). (See RSA 155-A:1,IV; RSA 674:51, I; 

RSA 155-A:2,V and RSA 155-A:3, I, II). 

 

SECTION 1202  

 SCOPE AND ADMINISTRATION 

 

1202.1 Building Official. The Department of Building Inspection of the City of Portsmouth, 

New Hampshire is hereby created and the executive official thereof shall be known as the Chief 

Building Inspector. Other Building Officials include the assistant Building Inspectors, Electrical 

Inspectors and Plumbing/Mechanical Inspectors. The Chief Building Inspector and Building 

Officials are appointed by the City Manager based on qualifications established for each position 

by the City Manager. The Chief Building Inspector and Building Officials are authorized to 

receive, process and approve all building permits, issue building permits and certificates of 

occupancy, perform inspections necessary to assure compliance with the City Building Code, 

collect permit fees, maintain records of all applications and enforce all provisions of the City 

Building Code as more fully set forth below. 

 

1202.2 Permits 

 

1202.2.1 Required. New construction and general renovation work requires the issuance of a 

building permit. General renovation is defined as work which changes the overall size of a 

building or portions thereof or which involves the creation of rooms or spaces, which did not 

previously exist. Expansion of existing electrical, plumbing, mechanical or fire protection 

systems is also considered general renovation. Types of work, which may be so classified, are:  

 

1. Additions of any size.  

2. Enlarging existing structures, rooms or spaces.  

3. Creating new rooms or spaces within a structure.  

4. Structural changes or structural repairs.  

5. Dormers.  

6. Renovations to kitchens and bathrooms.  

7. Demolition of all or part of a structure.  

8. Changing exits or any components of the means of egress in any way.  

9. New structures including sheds, gazebos, pools (above and below ground), decks, 

garages, carports, tents, awnings, etc.  

10. Above or below grade flammable and combustible liquid tank removal or 

installation shall require separate mechanical and gas permitting.  
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11. Changes in Use or Occupancy.  

12. Electrical work.  

13. Plumbing or mechanical work.  

14. Fire sprinkler or fire alarm systems 

15. Roofing or re-roofing 

  

NH Licensed trade persons shall secure permits for electrical, plumbing and fuel gas work when 

required under New Hampshire law.  

 

1202.2.2 Work exempt from permits. Exemptions from permit requirements of this Code shall 

not be deemed to grant authorization for any work to be done in any manner in violation of the 

provisions of the City Building Code or any laws or ordinances of this jurisdiction. Permits shall 

not be required for the following:  

 

Building:  

1.   Ordinary repairs as defined in Section 1202.2.3 provided the total of such non-

structural repairs do not exceed $3,000 in construction value.  

2.   Any painting or wall papering; and tiling when not part of a kitchen or bath remodel.  

3.   Fences not over 6 (six) feet high not located on corner lots of an intersection or not in 

the Historic District.  

5.   Sidewalks, driveways or patios constructed on grade with earth products so long as 

there is no change in elevation and/or drainage configuration.  

6.   Prefabricated (including air inflated) swimming pools, accessory to a Group R-3 

occupancy which are less than 18 inches deep, do not exceed 5,000 gallons and are entirely 

above grade.  

7.   Swings and other playground equipment accessory to dwellings and which are erected 

or assembled from a kit. 

8.   Moveable cases and counters (typical in retail occupancies). 

9.   Cabinets, countertops and similar finish work when total construction value does not 

exceed $3,000, including labor and materials. 

 

Electrical:  

1. Repairs and maintenance: Minor repair work, including the replacement of lamps or the 

connection of approved portable electrical equipment to approved permanently installed 

receptacles in single family dwellings, or in facilities employing full time maintenance 

personnel, provided the work is performed or supervised by a licensed electrician 

employed by the facility owner. (See NH RSA 319-C) 

 

Gas:  

1. Portable heating appliances for one and two family occupancies. 

 

Mechanical:  

1. Portable heating appliances for one and two family occupancies. 

 

1202.2.3 Ordinary Repairs.  Application or notice to the building official is not required for 

ordinary repairs to structures. Ordinary repairs are defined as work which is associated with the 
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normal maintenance of a property and which affects only the surface or finish characteristics of a 

structure. Types of work, which may be so classified, are:  

 

1.   Painting and wallpapering, no matter what the cost. ($3,000 exception does not apply.)  

2.   Replacing or repairing flooring or carpeting in-kind.  

3.   Replacing or repairing interior trim.  

4.   Repointing masonry unless located in the Historic District.  

 

In general, for a work element to be considered a repair or replacement, the item, which is being 

repaired, must already exist. The above items are intended to represent individual replacement or 

repair work. When one or more of the above items are included in general renovations to 

structures, then all such items will be included in the construction cost and a permit is required.  

 

Ordinary repairs do not include the cutting, removing or altering of any structural beam, joist, 

rafter or bearing support, or the removal or change of any required means of egress, or 

rearrangement of parts of a structure affecting the egress requirements. Ordinary repairs also do 

not include additions to, alterations of, replacement or relocation of any fire protection system, 

water supply, sewer, drainage, drain leader, gas, soil, waste, vent or similar piping, electric 

wiring or mechanical equipment or other work affecting public health or general safety.  

 

Exceptions: (i.e. permit is required.)  

 

1. Repairs or renovations made to the exterior facade of structures in the Historic District 

shall require a building permit application review by the Planning Department. When it is 

determined that Historic District Commission approval is required, then a building permit 

shall also be required.  

2. When the total cost of ordinary repair work exceeds three thousand dollars ($3,000). 

(i.e., a permit is required when repair value is more than $3,000 including materials and 

labor. Homeowner/property owner labor value to be included.) 

 

1202.2.4 Action on application. Permits shall not be issued when there is found to be 

outstanding, non-inspected permit(s) already issued against a given property or when there are 

known non-conformances on the property. Only when outstanding permit(s) is (are) closed out 

and/or the non-conformances corrected, shall a new permit be issued.  

 

Exception:  

  

 When permits are required to correct known non-conformances. 

 

1202.2.5 Time limitation of application. An application for a permit shall be deemed to have 

been abandoned one year after the date of filing, unless such application has been diligently 

pursued or a permit has been issued, except that the building official may grant one (1) extension 

of time not exceeding twelve (12) months if there is reasonable cause and only when requested in 

writing prior to the application expiration date.  
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1202.2.6 By whom application is made. Application for a permit shall be made by the owner of 

the building or structure or by the authorized agent of either, or by the authorized contractor, 

registered design professional, employed by the owner, in connection with the proposed work. 

The full names and addresses of the owner, applicant and of the responsible officers, if the owner 

is a corporate body it shall be stated on the application. When the applicant is not the owner, it is 

assumed by the City that the owner is aware of the proposed work being applied for and that the 

applicant takes full responsibility for the information represented. 

 

1202.2.7 Expiration. Every permit issued shall become invalid if the authorized work is not 

commenced within one year after issuance of the permit, or if the authorized work is suspended 

or abandoned for a period of one year after the time of commencing the work. The building 

official may grant one (1) extension of time not exceeding twelve (12) months if there is 

reasonable cause and only when requested in writing prior to the permit expiration date. Said 

extension will only be authorized when it does not conflict with any Federal, State or Local laws 

or ordinances. For a permit to be considered active, periodic inspections (no less than 6 months 

in between) must be requested and work progress documented by inspections. Work elements 

shall be items associated with the building permit scope of work.  

 

1202.2.8 Minimum progress required to keep permit extension active. After an extension has 

been granted under 1202.2.7, work shall begin within the next twelve (12) month period and, 

shall have progressed such that a full foundation has been constructed and inspected in that same 

twelve (12) months. If the scope of work does not include a foundation, then within the same 

(first) twelve month period, framing shall be complete and inspected to a weather tight condition. 

When work involves a foundation, framing to a weather tight condition shall be complete and 

inspected within the next (second) twelve (12) month period. If the scope of work does not 

involve either a foundation or weather tight framing, work progress shall be at a final inspection 

stage within twenty-four (24) months from the date of granting the permit extension under 

1202.2.7. Failure to achieve these milestones, shall cause the permit to become invalid.  

 

1202.2.9 Placement of permit. The building permit field copy shall be posted in a window or 

other suitable location on site, such that said permit is visible from the primary city street. Where 

such posting is impracticable the building permit field copy shall be available on site for public 

viewing upon request. The building permit field copy may be removed once the certificate of 

occupancy has been issued or upon expiration of the building permit. 

 

 

 

1202.2.10 Qualifications of persons doing trade work.  

1202.2.10.1 Fuel Gas/Plumbing. Pursuant to RSA 153:36, licensing requirements shall not 

apply to a homeowner from making fuel gas fitting and plumbing installations in or about a 

single family residence owned and occupied by him or her or to be occupied by him or her 

as his or her bona fide personal abode.  
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An affidavit from the property owner confirming the address is the bona fide personal 

abode of the property owner proposing to perform the electrical work shall be provided by 

the applicant prior to permit approval.  

1202.2.10.2 Electrical. Pursuant to RSA 319-C, licensing requirements shall not apply to a 

homeowner from making electrical installations in or about a single family residence 

owned and occupied by him or her or to be occupied by him or her as his or her bona fide 

personal abode.  

An affidavit from the property owner confirming the address is the bona fide personal 

abode of the property owner proposing to perform the electrical work shall be provided by 

the applicant prior to permit approval.  

1202.2.11 Submittal Documents 

 

1202.2.11.1 Approval of construction documents. The building official shall review and 

approve all submitted documents. The permit holder is responsible for complying with the 

comments and notes added during the permit review process. Approved plans and 

documents shall be maintained as part of the official permit construction documents. 

 

1202.2.12 Phased approval. A phased building permit shall not be issued until such time as the 

permit application is approved by the City Planning Department and all necessary bonds are 

posted. 

 

1202.2.13 Fees 

 

1202.2.13.1 Schedule of permit fees. Fees shall be determined by budget resolution in 

accordance with Chapter 1, Article XVI of the Ordinances of the City of Portsmouth, NH.  

 

1202.2.14 Work commencing before permit issuance. Any person who is found to have 

demolished, constructed, altered, removed, or changed the use of a building or structure without 

the benefit of a building, electrical, plumbing, mechanical, or change in use permit shall, upon 

issuance of said permit(s), be assessed a fee as determined by the adoption of fees by budget 

resolution of the City Council in accordance with Chapter 1, Article XVI of the Ordinances of 

the City of Portsmouth, NH.  

 

1202.2.15 Refunds. The building official shall authorize the refunding of fees as follows:  

1. The full amount of any fee paid hereunder which was erroneously paid or collected.  

2. Not more than 50% of the permit fee paid when no work has been done under a permit 

issued in accordance with this Code.  

 

The building official shall only authorize a fee refund when a written request is filed by the 

original permittee not later than one year after the date of fee payment. Refunds shall not be 

issued on permits that have expired under the conditions of this chapter.  
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1202.2.16 City construction projects. Fees shall not be assessed for work associated with 

projects undertaken by the City of Portsmouth. These projects may also include contract work 

done by private contracting firms hired directly by the City. This exemption shall not apply to 

projects done by the State Department of Public Works, Pease Development Authority, State 

Port Authority or the Portsmouth Housing Authority. 

 

 

1202.3 Inspections 

 

1202.3.1 Inspection requests. The permit holder shall allow a minimum of three work days (72 

hours) from the time the building official is notified to the time the inspection is scheduled.  

 

1202.3.2 Re-inspection fee. If, upon being called for any inspection, the work is not in 

compliance with this Code, written notice (including the specific code sections) will be provided 

clearly identifying the deficiencies. The permit holder shall be responsible for correcting the 

item(s) and for notifying the building official to re-inspect said deficiencies. When called to re-

inspect, if these deficiencies have been corrected, no further action will be taken. However, if 

during the first re-inspection, the originally deficient work has not been corrected, there may be a 

re-inspection fee assessed as determined by the adoption of fees by budget resolution of the City 

Council in accordance with Chapter 1, Article XVI, which must be paid at the Inspection Office 

before a third inspection will be made. For each subsequent re-inspection of the same deficiency 

or deficiencies, the same procedure and fee shall be assessed.  

 

During any inspection, the building official may find new item(s), not previously discovered, to 

be nonconforming. These item(s) will be noted on the building official's report, and will require 

re-inspections. Re-inspection fees will not be assessed for items newly found or for their first re-

inspection. However, said fees shall be assessed for these items if a third inspection is required. 

The same procedures as outlined above shall govern. Failure to pay any re-inspection fees shall 

be just cause to revoke the permit under which the work was being done. Furthermore, no future 

permits will be issued to any person who owes the City of Portsmouth said re-inspection fees, 

until all outstanding fees are paid. 

 

1202.4 Certificate of Occupancy 

 

1202.4.1 Use and occupancy. A certificate of occupancy/completion shall be issued upon 

request, for completed work associated with a valid building permit.  

 

1202.4.2 Fee for Certificate of Use and Occupancy. There shall be a fee assessed as 

determined by the adoption of fees by budget resolution of the City Council in accordance with 

Chapter 1, Article XVI, assessed to the holder of a permit for the issuance of a Certificate of Use 

and Occupancy when the following condition exists: When, during the final inspection phase, the 

building official is required to make a third inspection on a nonconforming item or items, a 

Certificate of Occupancy fee will be assessed for the third inspection, and each subsequent 

inspection for the same item(s). The fee will be paid prior to the building official performing the 

additional inspections. This procedure shall apply to building, electrical, plumbing, gas, 

mechanical, and fire inspections, independently.  
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1202.5 Violations 

 

1202.5.1 Violation penalties. Any person who shall violate a provision of this Code or shall fail 

to comply with any of the requirements thereof or who shall erect, construct, alter or repair a 

building or structure in violation of an approved plan or directive of the building official, or of a 

permit or certificate issued under the provisions of this Code, shall be subject to the penalty 

provisions prescribed by RSA 155-A:8. Each day that the violation continues shall be deemed a 

separate offense.  

 

1202.6 Stop work order 

 

1202.6.1 Unlawful continuance. Any person who shall continue any work in or about the 

structure after having been served with a stop work order, except such work as that person is 

directed to perform to remove a violation or unsafe condition, shall be liable to the fines outlined 

in Section 1202.5.1 of this chapter. 

 

1202.7 Appeals 

 

1202.7.1 Appeal process. The City of Portsmouth Building Code Board of Appeals will hear 

and decide appeals of orders, decisions or determinations made by the building official relative 

to the application and interpretation of the City Building Code. The appeal process is set forth in 

the Rules and Procedures adopted by the City’s Building Code Board of Appeals which are 

incorporated by reference and adopted herein. See 

https://www.cityofportsmouth.com/cityclerk/building-code-board-appeals 

 

 

SECTION 1203 

COMMERCIAL AND RESIDENTIAL CONSTRUCTION 

 

1203.1 Special inspections and tests 

 

1203.1.1 Cold-formed steel trusses. Special inspections shall be required for all light 

gauge metal roof or floor truss installations. The special inspection shall verify and 

document the proper installation of all required bracing, both temporary and permanent, 

and any special connection details required by either the design professional or the truss 

manufacturer. 

 

1203.1.2 Metal-plate-connected wood trusses. Special inspections shall be required for 

all metal-plated-wood roof or floor truss installations. The special inspection shall verify 

and document the proper installation of all required bracing, both temporary and 

permanent, and any special connection details required by either the design professional 

or the truss manufacturer. 
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1203.2 Temporary Structures, as applicable 

 

1203.2.1 General. Pursuant to the approval by the City's Planning Department, the building 

official may issue a permit for temporary structures or uses. Such permit will be limited to the 

regulations set forth in the City's Zoning Ordinance and the City Building Code. Any temporary 

structure shall be limited as to time of service, but shall not be permitted for more than 180 days. 

The building official is authorized to grant one (1), 180 day extension for demonstrated cause. 

 

1203.3 Signs 

 

1203.3.1 Zoning ordinance. The City's Zoning Ordinance, Chapter 10, Article 12 of the City's 

Ordinances, regulates all signs, permanent signs, sign size, letter size and sign illumination. 

Refer to that ordinance for all sign criteria. 

 

1203.4 Historic Buildings 

 

1203.4.1 Historic District. The City of Portsmouth has delineated a special Zoning Overlay 

Historic District, which regulates all work done to the exterior facade of structures within said 

district. All such work requires a City Building Permit. Refer to the City Zoning Ordinance 

Chapter 10, Article 6 for specific details. 

 

 

1203.5 Design Criteria 

 

Ground snow load: 50 pounds per square foot (PSF) 

Wind speed: 100 miles per hour (MPH) 

Seismic Design Category: C 

Weathering: Severe 

Frost Line Depth: 4 feet to bottom of footing. 

Termite: Slight to Moderate 

Winter Design Temp.: (-) 3 degree days 

Ice Barrier Underlayment Required: Yes 

Flood Hazard: Flood Insurance Rate Map May 17, 2005 

Air Freezing Index: 1000 

Mean Annual Temperature: 47 degrees F 

 

 

 

1203.6 Automatic fire sprinkler systems 

 

1203.6.1 Design and installation. Automatic residential fire sprinkler systems for townhouses 

shall be designed and installed in accordance with NFPA 13R or 13D as determined by the 

Authority Having Jurisdiction.  
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1203.7 Smoke alarms  

 

1203.7.1 Power source. Smoke alarms shall be supplied by a branch circuit that also supplies 

lighting loads serving habitable spaces. Smoke alarm circuit(s) shall be clearly labeled in the 

electric panel. The branch overcurrent protective device supplying the smoke alarms shall be 

clearly labeled “Smoke Alarms” in a manner that distinguishes it from other overcurrent 

protective devices. 

 

 

 

SECTION 1204 

PLUMBING 

 

1204.1 Sewage disposal. Private sewage disposal systems shall meet the requirements of City 

ordinances, State Law and RSA 485-A:29-44. 

 

1204.1.1 Floor drains. Floor drains shall be reviewed and approved by the City 

Engineer. 

 

1204.2 General definitions.  

 

Hot Water: Water having a temperature range between 111 degrees F (43.9 degrees C) 

and 130 degrees F (54 degrees C).  

 

Food service establishment. Any fixed or mobile restaurant, temporary food service 

establishment, coffee shop, cafeteria, short order cafe, luncheonette, grill, tearoom, 

sandwich shop, soda fountain, tavern, bar, cocktail lounge, night club, industrial food 

service establishment, catering kitchen, commissary and any other eating or drinking 

establishment where food or beverages are prepared or served; whether private, public, 

profit or non-profit. 

 

1204.3 Protection of pipes and plumbing system components.  

 

1204.3.1 Freezing. Water, soil and waste pipes shall not be installed outside of a building, in 

attics or crawl spaces, concealed in outside walls, or in any other place subject to freezing 

temperature unless adequate provisions are made to protect such pipes from freezing by 

insulation or heat or both. The Portsmouth Water/Sewer Ordinance requires building water 

service pipes to be 4 feet below grade, or adequately insulated to afford the same protection 

whenever a condition arises that the 4 feet cannot be attained. 

 

1204.3.2 Sewer depth. Building sewers that connect to private sewage disposal systems shall 

conform to RSA 485-A relative to minimum depth below finish grade. Building drains that 

connect to public sewers shall be a minimum depth of 48 inches (1219 mm) below grade or be 

adequately insulated to afford the same protection whenever a condition arises that the 48 inches 

(1219 mm) cannot be attained. 
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1204.4 Minimum water heater temperatures. Tank type water heaters and indirect fired hot 

water storage tanks shall be maintained at a minimum temperature of 140 degrees F (60 degrees 

C) and shall be equipped with a temperature controlling device conforming to ASSE 1017 to 

limit the maximum “hot water temperature” to faucets as required by this code. 1204.2 restricts 

the upper end temperature of hot water to 130 degrees Fahrenheit.  

 

1204.5 Water Service. 

 

1204.5.1 Size of water service pipe. The water service pipe shall be sized to supply water to the 

structure in quantities and at the pressures required in the City Building Code. The minimum 

diameter of water service pipe shall be 1 inch. 

 

1204.5.2 Materials, joints and connections. For water service pipe up to and including 3 inches 

(3”) in diameter only type K copper or CT Pex shall be used. For water service pipe over 3 

inches (3”) in diameter only cement lined ductile iron shall be used.  

 

1204.6 Hot water supply systems. 

 

1204.6.1 Child care and Group E water temperatures. Water for hand washing sinks in child 

care and Group E occupancies shall be between 100 degrees F (37 degrees C) and 120 degrees F 

(49 degrees C). 

 

1204.7 Protection of potable water supply. 

 

1204.7.1 Portsmouth Water Department backflow prevention criteria. Backflow prevention 

at the water meter shall be accordance with 1204.7.1.1 through 1204.7.1.7. 

 

1204.7.1.1 Multiple tenant spaces. All buildings that have more than three tenants or 

tenant spaces being served by one water service shall have two backflow preventers 

installed in parallel for uninterrupted service. When the building or tenant space does not 

have a known tenant, the water service to that building or tenant space shall have a 

reduced pressure zone backflow preventer installed on the building side of the water 

meter.  

 

1204.7.1.2 Dual check valve assemblies. All new residential water services of less than 

or equal to 1 inch in size shall have at a minimum, a dual check valve backflow 

prevention assembly conforming to ASSE 1024. Said assembly shall be installed on the 

water distribution side of the water meter, without a water meter bypass feature. Thermal 

expansion of water shall be addressed per the New Hampshire Building Code.  

 

1204.7.1.3 Existing water service. When replacing or upgrading an existing water 

distribution piping system, a dual check valve backflow prevention assembly shall be 

installed on the water distribution side of the water meter, without a water meter bypass 

feature. Thermal expansion of water shall be addressed per the New Hampshire Building 

Code.  
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1204.7.1.4 Double check-valve assemblies. All new residential water services greater 

than 1 inch in size shall have at a minimum, a double check-valve assembly in 

accordance with the City of Portsmouth Backflow Prevention Ordinance listed in Chapter 

16.  

 

1204.7.1.5 Bypass lines. Bypass lines around required backflow preventers shall be 

protected with a backflow preventer of the same type in the bypass line. Refer to the City 

of Portsmouth Backflow Prevention Ordinance listed in Chapter 16 for additional 

backflow prevention requirements.  

 

1204.7.1.6 Auxiliary wells or water supplies. Whenever an auxiliary well or water 

supply serves property that also has a domestic water service, the domestic water service 

shall have a reduced pressure principle backflow preventer installed on the water 

distribution side of the water meter in accordance with the City of Portsmouth Backflow 

Prevention Ordinance listed in Chapter 16: 

 

Cross Connections. No Cross Connection shall be permitted between the public 

water supply and any other water supply, or between the public water supply and 

any plumbing fixture, device, or appliance capable of contaminating the public 

water supply unless the connection is protected at the metering point by a backflow 

prevention device as required by this ordinance. The connection shall be approved 

by the Utility and the New Hampshire Department of Environmental Services, and 

shall satisfy in all respects the laws of the State of New Hampshire. 

 

1204.7.1.7 Connection to lawn irrigation systems. The potable water supply to lawn 

irrigation systems shall be protected against backflow by a pressure-type vacuum breaker 

or a reduced pressure principle backflow preventer. Where chemicals are introduced into 

the system, the potable water supply shall be protected against backflow by a reduced 

pressure principle backflow preventer. 

 

1204.8 Sanitary drainage. 

 

1204.8.1 Sewer required. Every building in which plumbing fixtures are installed and all 

premises having drainage piping shall be connected to a public sewer where available or an 

approved private disposal system. A building is considered available to a public sewer when said 

building is within 150 feet of a public sewer line. When a private subsurface disposal system is 

provided, a site plan shall document its location on the lot. Subsurface systems shall meet the 

requirements of RSA 485-A:29-44. A backwater valve shall be added to existing structures 

undergoing remodels or adding/finishing basement levels.  

 

 

1204.9 Vent connections and grades. 

 

1204.9.1 Vent for future fixtures. Within a habitable or occupiable space at the lowest level of 

a structure where plumbing fixtures are not installed, there shall be made available an accessible 
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vent connection, not less than 2” inch diameter, which is properly connected to the vent system 

to provide for future venting. 

 

1204.10 Interceptors and Separators. 

 

1204.10.1 Approval. All interceptors and separators shall be of the type and capacity approved 

by the City Engineer. Each interceptor and each separator shall be designed and installed in 

accordance with the manufacturer’s instructions and the requirements of this section based on the 

anticipated conditions of use. When exceptions are granted under the conditions of 1204.10.2, 

the applicant shall obtain in writing, approval from the City Engineer for said exceptions. Waste 

exempted from treatment by the City Engineer, shall not be discharged into separators or 

interceptors. 

 

1204.10.2 Food service grease interceptors required. New and remodeled food service 

establishments shall install a 1000 gallon in-ground grease interceptor located outside the 

building envelope in addition to all required grease interceptors at fixtures inside the building. 

The grease interceptor shall receive drainage from fixtures and equipment with grease laden 

waste.  

Exception 1: When adequate in-ground space is not available outside on the lot, a grease 

interceptor approved by the City Engineer and sized in accordance with the State 

Building Code shall be installed inside.  

Exception 2: When the Health officer and City Engineer do not feel the type of food 

service establishment warrants such protection.  

Exception 3: If the drain line connecting a grease laden fixture(s) to the in-ground 

interceptor exceeds 50 liner feet, then said fixture or fixtures, shall also be protected with 

a grease removal device as listed in the New Hampshire Building Code. 

 

1204.10.3 Oil separators required. The City Engineer shall approve all oil separator designs. 

 

1204.10.4 Access and maintenance of interceptors and separators. All interceptors and 

separators shall be located to provide easy access for cleaning and inspection. Interceptors shall 

not be located in a pit below a slab on grade. Interceptors and separators shall be inspected 

cleaned and repaired regularly as needed by the building owner at their expense. The building 

owner shall be responsible for the proper removal and disposal by appropriate means of the 

captured materials and shall maintain records of the dates and means of disposal. Said records 

shall be subject to periodic review by the City Engineer, City Health Officer or Building Official. 

Only licensed waste disposal companies shall perform removal and disposal operations of the 

collected materials. 

 

1204.11 Exterior showers. 

 

1204.11.1 Exterior showers. Exterior showers require a roof and an enclosure that is approved 

by the Building Official.  

 

1204.11.2 Rinse stations. Exterior rinse stations do not require a roof and shall not include a 

drain that discharges into the City sewer. The discharge of grey water while using a rinse station 
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is strictly prohibited. Greywater refers to laundry, dish, and bath/shower water; Greywater has 

adverse effects on aquatic life and public health by negatively impacting drinking water supplies, 

recreational activities, and wildlife. 

 

 

SECTION 1205 

MECHANICAL 

 

1205.1 Equipment and appliance location. 

 

1205.1.1 Equipment noise. Refer to the City of Portsmouth Zoning Ordinance, Chapter 

10, Article 13 for the limitations of excessive noise from mechanical equipment 

operations. Noise from mechanical equipment shall not exceed the levels so stated. 

 

1205.6 Exhaust system.  

 

1205.6.1 Mechanical equipment and terminations in the Historic District. Mechanical 

equipment and equipment terminations shall comply with the City of Portsmouth Zoning 

Ordinance with respect to the allowable size of equipment and termination devices, without 

having to receive Historic District Commission approval. 

 

1205.7 Commercial kitchen hoods. 

 

1205.7.1 Reserved.  

 

1205.8 Chimneys and vents.  

 

1205.8.1 Masonry chimneys. Masonry chimneys shall be constructed in accordance with the 

New Hampshire Building Code and New Hampshire Fire Code (NFPA 211, the Standard for 

Chimneys, Fireplaces, Vents, and Solid Fuel-Burning Appliances). 

 

1205.9 Masonry fireplaces. 

 

1205.9.1 General. Masonry fireplaces shall be constructed in accordance with the New 

Hampshire Building Code and the New Hampshire Fire Code (NFPA 211, the Standard for 

Chimneys, Fireplaces, Vents, and Solid Fuel Burning Appliances). 

 

 

 

 

SECTION 1206 

FUEL GAS 

 

1206.1 Installation of piping.  

 

1206.1.1 Reserved.  
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1206.2 Type of venting systems to be used.  

 

1206.2.1 Through-the-wall vent termination. Through-the-wall vents for mechanical draft 

vented appliances shall terminate a minimum of 5 ft from property lines. 

 

 

 

SECTION 1207 

ELECTRICAL 

 

 

1207.1 Definitions  

 

1207.1.1 Townhouse. A single-family dwelling unit constructed in a group of three or more 

attached units in which each unit demising wall extends from foundation to roof and with a yard 

or public way on not less than two sides. The fire rated wall from the concrete basement floor or 

slab shall be unbroken to the underside of the roof sheathing without any electrical through 

penetration.  

 

1207.1.2 Enclosed interior exit stairway (stair tower). Interior exit stairways not located in 

townhouses and one and two family dwellings serving as an exit component shall be enclosed 

and fire rated and lead directly to the exterior of the building. The stairway shall not be used 

other than for means of egress (i.e. storage, seating, etc.). 

1207.2 NM/NMC (Romex)  

 

1207.2.1 Uses permitted. Type NM and Type NMC cables shall be allowed in one- and two-

family dwellings and townhouses, their attached or detached garages, and their storage buildings 

except as prohibited by  NFPA 70. 

 

1207.2.2 Uses not permitted. Type NM and Type NMC cables shall not be exposed within a 

dropped or suspended ceiling cavity in other than one and two family and townhouses 

 

1207.3 SER/SE (service entrance cable) 

 

1207.3.1 Uses permitted.  

 

1207.3.1.1 Service-Entrance conductors. Service-entrance cable shall be permitted to 

be used as service-entrance conductors in townhouses and one and two family dwellings 

and shall be installed in accordance with NFPA 70 

 

1207.3.1.2 Use of uninsulated conductor. Type SE service-entrance cable shall be 

permitted for use where the insulated conductors are used for circuit wiring and the 

uninsulated conductor is used only for equipment grounding purposes in townhouses and 

one and two family dwellings.     
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1207.3.2 Uses not permitted.  

 

1207.3.2.1 Service-entrance cable (SE). Service-entrance cable shall not be used in any type of 

building or structure other than townhouses and one and two family dwellings.     

 

1207.4 GFCI protection 

 

1207.4.1 Dwelling units. All 125-volt through 250-volt outlets and receptacles installed in the 

locations specified in NFPA 70 and supplied by single-phase branch circuits rated 150 volts or 

less to ground shall have ground-fault circuit-interrupter protection for personnel.  

 

1207.4.2 Other than dwelling units. All 125-volt through 250-volt outlets and receptacles 

supplied by single-phase branch circuits rated 150 volts or less to ground, 50 amperes or less, 

and all receptacles supplied by three-phase branch circuits rated 150 volts or less to ground, 

100 amperes or less, installed in the locations specified in NFPA 70 shall have ground-fault 

circuit-interrupter protection for personnel. 

 

1207.4.3 General. The following appliances rated 120 thru 250 volts and 60 amperes or less, 

single- or 3-phase, shall be provided with class-A GFCI protection for personnel. Multiple class- 

A GFCI protective devices shall be permitted but shall not be required. 

1. Automotive vacuum machines  

2. Drinking water coolers and bottle fill stations  

3. Cord-and-plug-connected high-pressure spray washing machines 

4. Tire inflation machines  

5. Vending machines 

6. Sump pumps  

7. Dishwashers  

8. Ranges, ovens, and grills 

9. Electric dryers 

10. Mixers in commercial kitchens 

11. Any cooking appliance in commercial kitchens 

12. Hotplates, crock pots 

 

1207.5 Arc fault protection. Reserved 

 

1207.6 Identification of electrical systems. 

 

1207.6.1 Emergency system. Emergency circuits shall be permanently marked in yellow so they 

will be readily identified as a component of an emergency circuit or system by the following 

methods: 

1. All boxes and enclosures (including transfer switches, generators, and power panels) for 

emergency circuits shall be permanently marked in yellow as a component of an 

emergency circuit or system. 
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2. Where boxes or enclosures are not encountered, exposed cable or raceway systems shall 

be permanently marked in yellow to be identified as a component of an emergency 

circuit or system, at intervals not to exceed (10 ft). 

3. Receptacles supplied from the emergency system shall have a distinctive color or 

marking on the receptacle cover plates or the receptacles identified in yellow.  

Note: If a system for an existing building has a different color for the system than this section, 

then existing color shall be continued in the building  

1207.6.2 Boxes, enclosures, raceways. In a building or at a structure where a critical operations 

power system and any other type of power system are present, all boxes and enclosures 

(including transfer switches, generators, and power panels) for critical operations power system 

circuits shall be permanently marked in blue so they will be readily identified as a component of 

the critical operations power system. All raceways must be permanently marked every 10’ in 

blue so will be readily identified as a component of a critical operation power system. 

 

1207.6.3 Receptacles. In a building in which critical operations power systems (COPS) are 

present with other types of power systems described in other sections in this article, the cover 

plates for the receptacles or the receptacles themselves supplied from the COPS shall have a 

distinctive blue color or marking so as to be readily identifiable. Non-locking-type, 125-volt, 15- 

and 20-ampere receptacles supplied from the COPS shall have an illuminated face or an indicator 

light to indicate that there is power to the receptacle 

 

1207.6.4 Life safety and critical. The life safety branch and critical branch [of the essential 

electrical system] shall be kept independent of all other wiring and equipment. Raceways, cables, 

or enclosures of the life safety branch must be identified in yellow and critical branch shall be 

readily identified in orange as a component of the essential electrical system (EES). Boxes and 

enclosures (including transfer switches, generators, and power panels) shall be field- or factory-

marked and identified as a component of the EES. Raceways and cables shall be field- or 

factory-marked as a component of the EES at intervals not to exceed (10 ft). 

 

1207.6.5 Photovoltaic Unless located and arranged so the purpose is evident, the following 

wiring methods and enclosures that contain PV system AC and DC circuit conductors shall be 

marked with the wording PHOTOVOLTAIC POWER SOURCE or SOLAR PV DC CIRCUIT, 

or SOLAR PV AC CIRCUITS by means of permanently affixed labels or other approved 

permanent marking:  

1. Exposed raceways, cable trays, and other wiring methods 

2. Covers or enclosures of pull boxes and junction boxes 

3. Conduit bodies in which any of the available conduit openings are unused 

The labels or markings shall be visible after installation. All letters shall be capitalized and shall 

be a minimum height of 9.5 mm (3∕8 in.) in white on a red background. Labels shall appear on 

every section of the wiring system that is separated by enclosures, walls, partitions, ceilings, or 

floors. Spacing between labels or markings, or between a label and a marking, shall not be more 
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than 3 m (10 ft). Labels required by this section shall be suitable for the environment where they 

are installed. 

1207.7 Definitions specific to 1207.6 thru 1207.6.4 

 

1. Critical Branch.  

A system of feeders and branch circuits identified in orange supplying power for task 

illumination, fixed equipment, select receptacles, and select power circuits serving areas 

and functions related to patient care that are automatically connected to alternate power 

sources by one or more transfer switches during interruption of the normal power source.  

2. Equipment Branch.  

A system of feeders and branch circuits identified in green arranged for delayed, 

automatic, or manual connection to the alternate power source and that serves primarily 

3-phase power equipment.  

3. Essential Electrical System.  

A system comprised of alternate sources of power and all connected distribution systems 

and ancillary equipment, designed to ensure continuity of electrical power to designated 

areas and functions of a health care facility during disruption of normal power sources, 

and also to minimize disruption within the internal wiring system.  

4. Life Safety Branch.  

A system of feeders and branch circuits identified in yellow supplying power for lighting, 

receptacles, and equipment essential for life safety that is automatically connected to 

alternate power sources by one or more transfer switches during interruption of the 

normal power source.  

1207.8 Generators. 

 

1207.8.1 Location.  

1. Generator shall not be installed within 5’ of any building or structure without 

manufacturer’s approval and as specified in the New Hampshire Fire Code.  

2. Generator exhaust shall not be located within 5’ of any building or structure.  

3. Generator shall be located at least 10’ from openings in walls. This section recognizes the 

potential danger of deadly carbon monoxide gas entering the structure and injuring the 

occupants. Building openings could be, but are not limited to, the following:  

1. Basement doors & bulkhead openings  

2. Basement windows  

3. Exit doors or sliding glass openings  

4. Operable windows  

5. Dryer vents  

6. Kitchen appliance vents  

7. Mechanical exhaust vents for heating or hot water appliances  

8. Air intake openings or screens 

 

1207.9 Electrical system disconnecting means. 

 

1207.9.1 Remote emergency shutdown. Generators with greater than 8 KW rating, other than 

cord connected portable generators shall be provided with a remote emergency stop switch to 
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shut down the prime mover. The remote emergency stop switch shall be located outside the 

equipment room or generator enclosure, an additional remote emergency shutdown device shall 

be installed next to the service disconnect, said device shall also meet the requirements of the 

NFPA 70. 

 

1207.9.2 Emergency shutdown for One- and Two-Family dwelling units.  

For other than cord-and-plug-connected portable generators, an emergency shutdown device 

shall be located outside the dwelling unit at a readily accessible location next to the service 

disconnect outside the dwelling, or next to the meter in existing dwelling where the service 

conductors enter the dwelling. 

 

1207.9.3 Emergency disconnect - battery system. For one family and two family dwellings, a 

disconnecting means or its remote control for a stationary battery system shall be located at a 

readily accessible location outside the building next to the service disconnecting means or meter 

for emergency use. The disconnect shall be labeled “EMERGENCY DISCONNECT FOR 

BATTERY SYSTEM” 

 

1207.9.4 Rapid shutdown of PV systems on buildings. PV system circuits installed on or in 

buildings shall include a rapid shutdown function to reduce shock hazard for firefighters in 

accordance with the NFPA 70. The rapid shutdown device shall be located at the service 

disconnect or meter location for a townhouse or one and two family dwelling.  

 

1207.10 Device or equipment fill. For each yoke or strap containing large devices such as 

GFCI’s, dimmer switches, motion sensors, and large 2-gang devices capable of containing one or 

more devices or equipment, 4 times the volume allowance.  

 

1207.11 Marina protection. Where more than three receptacles supply shore power to boats, a 

leakage current measurement device shall be available (a meter specially designed for measuring 

leakage currents), and be used to determine leakage current from each boat that will utilize shore 

power. An automatic measuring device shall be installed on the docks that will trip the GFPE 

device feeding the docks. This device shall be installed in the water to measure the current 

introduced by the boats, and will disconnect the feeders from the utility source. This automatic 

device must run through a shunt trip breaker or other means that will disconnect the feeders to 

the docks. This device must be protected by a class-A GFCI for personal protection and shall not 

be installed on the shore power overcurrent device. The automatic measuring device must be 

protected from physical damage and be listed for its use. A visual strobe light and a horn shall be 

located on the device as this will warn personal that may be on the docks or in the water to the 

presence of electrical current. This device must be approved by the Building Official and 

installed in accordance with the manufacturers specifications.      

 

1207.12 NFPA adoption. Pursuant to RSA 674:51-a, the City of Portsmouth, New Hampshire, 

hereby adopts the current final revised printed edition of the NFPA 70 / NEC, a Code 

promulgated by the International Code Conference.  
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SECTION 1208 

GREEN BUILDING 

 

1208.1 Incentives. This section is intended to incentivize and encourage the use of green 

building practices and materials. 

1. Photovoltaic- Reserved 

2. Electric Vehicle Chargers- Reserved 

3. Mini-split Heat Pumps- Reserved 

4. Insulation- Reserved 

5. Water conservation including the use of reclaimed or recycled water- Reserved 

 

1208.2 Allowance for future PV panels or EV charging station. 

 

1208.2.1 New Construction- Reserved 

 

1208.2.2 Existing Buildings- Reserved 

 

SECTION 1209 

SEPERABILITY Should any section, clause, or provision of this City Building Code be 

declared by a court of competent jurisdiction to be invalid, such invalidity shall not affect other 

provisions or applications of the City Building Code which can be given effect without the 

invalid provision or application, and to this end the provisions of the City Building Code are 

declared to be severable.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

SECTION 1210  PROCEDURAL HISTORY OF ORDINANCE, CHAPTER 12 

 
 

ADOPTED    YEAR            SECTION  AMENDED 
 

BOCA Basic Nat'l Bldg Code, 1990 

Edition (replaces 1984 edition) 

Building Permit Fee Schedule 

Electrical Permit Fees 

BOCA Nat'l Bldg Code, 1996 

(replaces 1990 edition) 

Fees to be determined in accordance 

with Chapter 1, Article XVI or similar 

wording 

Fees to be determined in accordance 

with Chapter 1, Article XVI or similar 

wording 

Fees to be determined in accordance 

with Chapter 1, Article XVI or similar 

wording 

Fees to be determined in accordance 

with Chapter 1, Article XVI or similar 

wording 

Fees to be determined in accordance 

with Chapter 1, Article XVI or similar 

wording 

Fees to be determined in accordance 

with Chapter 1, Article XVI or similar 

wording 

Amended Chapter 12 in its entirety and 

replaced with the 2000 International 

Building Code 

Amend Chapter 12 by addition of a new 

sub-section R317 entitled Dwelling Unit 

Separation 

Amend Chapter 12 Parts I in its entirety 

and replaced with 2006 International 

Building code 

Amend Chapter 12 Part II in its entirety 

and replace with 2006 Residential Code 

Amend Chapter 12 Parts I and II in 

entirety and replace with 2009 

International Building Code 

 

Update various sections in accordance 

with International Building Code 2015

7/09/90 1990  

4/1/96 1996 114.3.l 

4/1/96 1996 2704.5 

5/5/97 1997  

3/18/02 2002 112.31 

 
3/18/02 

 
2002 

 
113.2.3 

 
3/18/02 

 
2002 

 
116.6 

 
3/18/02 

 
2002 

 
118.5 

 
3/18/02 

 
2002 

 
2703.5 

 
3/18/02 

 
2002 

 
2704.6 

 
7/14/03 

 
2003 

 
Chapter 12 

 
10/4/04 

 
2004 

 
Chapter 12 

 
10/19/09 

 
2009 

 
Chapter 12 

 
10/19/09 

 
2009 

 
Chapter 12 

12/04/17 2017 Chapter 12 

12/02/19      2019              Chapter 12            

 



 

 

SECTION 1210  PROCEDURAL HISTORY OF ORDINANCE, CHAPTER 15 

 

 

 
ADOPTED YEAR  SECTION AMENDED 

5/2/88 1988 
  

Adopted 1987 Plumbing Code 

4/1/96 1996  P114.0 Fees 

5/5/97 1997   BOCA National Plumbing Code (1993) 

    Part I, replaces the 1987 version; and 

International Mechanical Code (1996) 

 
3/18/02 

 
2002 

  
P113.2 

Part II 

Fees to be determined in accordance 

    with Chapter 1, Article XVI or similar 

wording 

3/18/02 2002  P114.5 Fees to be determined in accordance 
    with Chapter 1, Article XVI or similar 

 
7/14/03 

 
2003 

  
Chapter 15 

wording 

Replaced Chapter 15 in its entirety with 
    the 2000 International Plumbing Code, 

 
10/19/09 

 
2009 

  
Chapter 15 

and 2000 International Mechanical Code 

Replaced Chapter 15 in its entirety with 
    the 2006 International Plumbing Code, 

 
12/04/17 

 
2017 

  
Chapter 15 

and 2006 International Mechanical Code 

Replace Chapter 15 in its entirety with 
    2009 Part I, Plumbing code and Part II 

 
 

12/04/17 

 
 

2017 

  
 

Chapter 15 

Mechanical Code, Part II Fuel Gas 

Installations 

Add Part IV, National Electrical Code 

    2017 

12/02/17 2019 
 

Chapter 15 Replace Chapter 15 in its entirety with 
    2015 International Plumbing Code, 
    International Mechanical Code, National 

    Fuel Gas Code, update Part IV National 

Electrical Code 

 





























 
 

Date: December 8, 2022 

To: Honorable Mayor McEachern and City Council Members 

From: Karen S. Conard, City Manager 

Re: City Manager’s Comments on City Council Agenda of December 14, 2022 
 

X .  P u b l i c  H e a r i n g s  a n d  V o t e s  o n  O r d i n a n c e s  a n d / o r  
R e s o l u t i o n s :  

A. Third and Final Reading of Ordinance Amending Chapter 12 and Chapter 15, the City’s 
Building Code: 

The City’s building code ordinance was last amended in December of 2019. At that time, the 
City Council adopted amendments to our building code ordinances (Chapters 12 and 15) to 
reflect the current version of the State Building Code and to update our local regulations and 
amendments to those codes. This version consists of 55 pages in two separate Chapters.  

The Inspection Department has received complaints from the public that the City’s existing 
building code ordinances are too long and are not user friendly. When the public cannot find 
local requirements and Code amendments, the building code ordinance is more difficult to 
administer. This is caused in part because our current ordinances track and amend different 
sections of the State Building Code that repeat the same language. 

In July of 2022, the State of New Hampshire adopted the 2018 version of the International 
Codes and other national codes (“State Building Code”). The adoption of these new codes 
create an opportunity for the City to update and revise our existing building code ordinance.   

This proposed amendment, as presented, removes Chapter 15 in its entirety, resulting in one 
completely revised building ordinance – a new Chapter 12 consisting of approximately 20 
pages. Chapter 12, as rewritten, will be the City Building Code which adopts the current State 
Building Code as well as our local regulations and amendments to the State Building Code, 
which are permitted when they are stricter than the State Building Code.  

The statutes governing local amendments to the State Building Code will be amended as of 
January 1, 2023. The current statute requires only that local building code ordinances be filed 
with the State Building Code of Review (“Board”).  
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The amended statute creates a complicated process whereby all local building code 
amendments must be reviewed by the Board prior to passage in order to verify that the local 
requirements do not “conflict” with the current State Building Code. There is no definition of 
“conflict” in the amended statute, thus calling into question the ability of municipalities to 
make any local regulations and amendments to the State Building Code. 

At the City Council’s December 5, 2022 City Council meeting, Shanti Wolph, the City’s 
Building Inspector, provided a presentation on these amendments. 

I recommend that the City Council move to pass third and final reading of the ordinance as 
presented. 

B. Third and Final Reading of Ordinance Amending Chapter 5, Article I – Fire Department, 
Section 5.101 - Personnel and Chapter 5, Article IX – Fire Code: 

The City’s fire code ordinance was last amended in December of 2019. In July of 2022, the 
State of New Hampshire adopted the State Fire Code, which adopts by reference the Life Safety 
Code, NFPA 101, 2018 edition, and the Uniform Fire Code NFPA 1, 2018 edition.  When the 
State Fire Code is updated, the Fire Department reviews and makes housekeeping amendments 
to Chapter 5. The City does not adopt any amendments to the State Fire Code. However, in 
addition to the adoption of the State Fire Code, the City also adopts the International Fire Code.  

The Fire Department is recommending that the City amend Chapter 5, Article I – Section 5.101 
and Chapter 5, Article IX to adopt the current State Fire Code and the updated version of the 
International Fire Code, 2018 Edition. The amendments are primarily housekeeping edits to 
reference the correct section of the International Fire Code, 2018 edition. Some local 
amendments have been deleted as they are now included within the published codes and are 
no longer necessary. Additionally, we have deleted the local amendments regarding solar 
installations as the State has amended these requirements within the State Fire Code. 

I recommend that the City Council move to pass third and final reading of the ordinance as 
presented. 

X I .  C i t y  M a n a g e r ’ s  I t e m s  w h i c h  R e q u i r e  A c t i o n :  

1. Greenleaf Recreation Center Concession Agreement with Operation Blessing, Inc.: 

The Greenleaf Recreation Center Concession Agreement with Operation Blessing, Inc. has 
expired. The proposed renewal Agreement is attached. 

The Agreement is based on terms required by the federal government that authorize the use by 
Operation Blessing, Inc. of the City’s facility located on Greenleaf Avenue for operation of a 
recreation facility. The programming at the Greenleaf Recreation Center serves persons with 
disabilities, youth recreation and out of school programs and adult programming, including the 
use of the facilities for residential groups. The location of the Greenleaf Recreation Center is 
in close proximity for residents of Portsmouth Housing Authority’s Wamesit Place.  
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The use of the Greenleaf Recreation Center will continue as in prior years, with activities that 
include but are not limited to: 

• Recreation and socialization programs for young adults with disabilities; 
• Various types of youth programs, including play groups, out of school programs,  

exercise programs, recreational activities and trips; and 
• Support groups and life skill programing for adults and families. 

Changes to the Agreement include making it more consistent with other City leases/licenses 
by permitting Operation Blessing, Inc. to terminate the Agreement, extending the term from 2 
years to 5 and reducing the limits of liability to be consistent with other leases to $2,000,000 
from $5,000,000. Operation Blessing, Inc. has updated its list of programs and will now 
provide the City with Annual Participation Reports relative to public participation in its 
programs and a copy of its Strategic Plan. These reports and plan will assist the City and 
Operation Blessing, Inc. in evaluating and evolving programs for the benefit of the community. 

I recommend that the City Council move to accept the renewal extension of the Greenleaf 
Recreation Center Concession Agreement with Operation Blessing, Inc. as presented. 

2. Request for Public Hearing for Supplemental Appropriation Regarding McIntyre 
Project: 

In April of 2022, the City and SoBow Square, LLC (SoBow) executed a Settlement Agreement 
that resolved a law suit brought by SoBow against the City, related to the McIntyre project.  
Over the last seven months, the City, SoBow, and its partners completed a design for what is 
commonly referred to as the “Community Plan.”  

The preliminary cost estimates for construction of the Community Plan vary widely. As 
discussed at the December 5th City Council meeting, the City requested and was granted an 
extension of the License with (GSA) for the McIntyre building, and for the submission of its 
application to the National Park Service (NPS) for an additional ninety days. 

During the next three months, the City will engage in discussions and negotiations with SoBow 
regarding the design, the division of capital contributions to the project, the division of the 
expected revenue returns, and other pending elements of the project. The City will contract 
with qualified consultants to assist in these negotiations. 

The expected expenses are estimated to be up to $50,000 per party per month. A copy of the 
supplemental appropriation for $150,000 is attached and recommended to pay for these costs.   

I recommend that the City Council move to schedule a public hearing at the January 9, 2023 
City Council regarding the proposed supplemental appropriation.  

3. Temporary Construction License for 46 State Street: 

Applicant, Auger Building Company, Inc., under Encumbrance Permit ENCM 22-77, is 
performing exterior brickwork improvements to property located at 46 State Street, shown on 
the City of Portsmouth Assessor’s Map as Tax Map 0105, Lot 0011 (“Subject Property”).  
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Applicant has encumbered the sidewalk and three parking spaces in front of the Subject 
Property for 30 working days. The encumbrance permit expires on December 15, 2022 and the 
Applicant is seeking a license to extend the encumbrance beyond 30 days due to delays caused 
by unanticipated repairs required for exterior walls. The Applicant seeks to encumber three 
parking spaces and the sidewalk in front of the Subject Property for another 75 days (December 
16, 2022 through February 28, 2023). The sidewalk encumbrance will be in two phases; for 
the first 30 days the sidewalk will be encumbered and public access will be prohibited, and for 
the remaining 45 days of the requested term there will be pass through staging and public 
access to the sidewalk.  

Licenses are subject to the “License Fee for Encumbrance of City Property” policy. Under this 
policy, a daily fee is calculated per square foot of encumbered sidewalk at .05 per square feet 
per day and $50 a day per parking space. The Applicant has requested to encumber three 
parking spaces in front of the Subject Property. The license fee for the parking spaces is 
$11,250 (3 x $50 = $150 x 75 days = $11,250). The Applicant also has requested to encumber 
280 square feet of sidewalk in two phases. The first phase will be for 30 days (December 16, 
2022 through January 14, 2023) without public access. The license fee to complete phase one 
is $420 (280 square feet x .05 = $14 day x 30 days = $420). For the second phase for the 
remaining 45 days of the requested license term the Applicant will erect pass through staging 
($14 day x 45 days = $630). The total license fees for the three parking spaces and both phases 
of the sidewalk encumbrance equals $12,300. However, when the public has access to 
sidewalks with pass through staging, license fees are typically waived. The total license fee 
waiving the portion of the license fee when the public has access through pass through staging 
is $11,670. 

The Legal and Planning Departments have reviewed and approved the form of the attached 
License.  

If the Council agrees to grant the temporary construction license to encumber the sidewalk and 
three parking spaces that abut 46 State Street, an appropriate motion would be: 

Move that the City Manager be authorized to execute and accept the temporary construction 
license to encumber the sidewalk and three parking spaces that abut 46 State Street as 
requested. 

4. Request for a Work Session Regarding Disposition of Sherburne School: 

In regards to a request made by the Council at the October 24th City Council meeting, I would 
like to request a work session on the disposition of the Sherburne School be scheduled for 
January 12, 2023 at 7:00 p.m. 

I recommend that the City Council move to schedule a work session regarding the disposition 
of the Sherburne School on January 12, 2023 at 7:00 p.m. 
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X I I .  C o n s e n t  A g e n d a :  

A. Projecting Sign Request for 123 Market Street Unit A: 

Permission is being sought to install a projecting sign at 123 Market Street Unit A that 
extends over the public right of way, as follows: 

Sign dimensions: 36” x 36”  
Sign area: 9 sq. ft. 

The proposed sign complies with zoning requirements. If a license is granted by the City 
Council, no other municipal approvals are needed. Therefore, I recommend approval of a 
revocable municipal license, subject to the following conditions: 

1) The license shall be approved by the Legal Department as to content and form; 
2) Any removal or relocation of the sign, for any reason, shall be done at no cost to the 

City; and 
3) Any disturbance of a sidewalk, street or other public infrastructure resulting from the 

installation, relocation or removal of the signs, for any reason, shall be restored at no 
cost to the City and shall be subject to review and acceptance by the Department of 
Public Works. 

X I I I .  P r e s e n t a t i o n s  a n d  W r i t t e n  C o m m u n i c a t i o n s :  

A. Presentation Regarding Staff Recommendations for 2023 Outdoor Dining Season: 

Beverly Mesa-Zendt, the City’s Planning Director, will provide a presentation on the City’s 
recommendations for the 2023 outdoor dining season at this evening’s meeting. 

If the City Council wishes to take action on outdoor dining for next season at this evening’s 
meeting, I recommend that the City Council move to adopt the recommendations outlined on 
page 8-10 of the 2023 Outdoor Dining Season Report. 
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Greenleaf Recreation Center 

Concession Agreement 

This Concession Agreement, hereinafter referred to as the "Agreement" is made and 
entered into this ____ day of   , 2022, between the City of Portsmouth, a 

municipal corporation with a principal place of business at 1 Junkins Avenue, Portsmouth, County 
of Rockingham and State of New Hampshire 03801 hereinafter referred to as the "City", and 
Operation Blessing, Inc. a non-profit 501(c)(3) corporation with a principal place of business at 

600A Lafayette Road, Portsmouth, County of Rockingham and State of New Hampshire 03801, 

hereinafter called the "Concessionaire." 

Witnesseth: 

Whereas, the City, owns certain land totaling 3.51 acres, obtained by the City from the United 
States of America (hereinafter referred to as the "USA"), as surplus property, known as the 

Greenleaf Recreational Center (hereinafter the "Premises"}, and deeded to the City on August 17, 

1999 by quitclaim deed which is attached and hereinafter referred to as Exhibit A; and 

Whereas, Condition No. 3 of said Deed provides that the City "will not sell, lease, assign or 
otherwise dispose of the premises, except to another eligible government agency. However, 

nothing in this provision shall preclude the City from providing related recreational facilities and 
services compatible with the approved application, through concession agreements entered into 

with third parties, provided prior concurrence to such agreements is provided in writing by the 
Secretary of the Interior or his/her delegated representative." 

Whereas, the City and Concessionaire desire to provide a recreational facility on a portion of 
the Premises for the use and benefit of the general public. 

Whereas, the City is satisfied that provision of additional services and facilities at the 
Premises is in the City's best interest; 

NOW, THEREFORE, for the reasons set forth above, and in consideration of the mutual 

covenants and agreements as hereinafter set forth, the City agrees to allow Concessionaire to 
provide recreational services and facilities hereinafter to be described upon a portion of the real 

property shown on Exhibit B attached hereto and incorporated herein by this reference. 

1. Location: The City does hereby assign to the Concessionaire the use of the Premises,
excluding any of the skateboard park as shown on Exhibit B.

2. Use  of  Premise: Concessionaire shall use, occupy and maintain the premises/portion of
Premises subject to this Agreement in a business like, careful, clean and non-hazardous
manner for the sole purpose of providing a recreational facility as described in Exhibit C in
strict accordance with all terms and provisions imposed by the Department of the Interior as
set forth in Exhibit A. Written approval by the City and written concurrence by the Secretary
of the Interior or his/her delegated representative, NPS (National Park Service), shall be
required for any other proposed use in conjunction with or in addition to those specified
above.

The general public will be allowed to use the Premises for park and recreational use at all

times, except when any area of the Premises is actively being used by the Concessionaire

or the Concessionaire has closed the entirety of the Premises.

Concessionaire shall provide an Annual Participation Report to the City Manager on 

January 1st of each year of the term of this Agreement in order to provide statistics relative 

to public participation in the programs offered in Exhibit C. This Annual Participation Report 

will be incorporated into this Agreement as Exhibit D. Concessionaire shall also provide the 
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City Manager with a Strategic Plan within six (6) months after the execution of this 

Agreement. The Strategic Plan will be incorporated into this Agreement as Exhibit E. 

3. Term: The term of this agreement shall extend from December 15, 2022 to December 31,
2027. 

4. Concession Payments: Concessionaire shall pay the City the total sum of $1 per year
payable on the execution of this Agreement and each annual year of that date.

5. Concessionaire's  records  and   documents: With respect to all  matters  covered  by  this
Agreement Concessionaire's records and documents shall be subject at all times to
inspection, review or audit by the City. Concessionaire will supply City any documentation
that may be needed by the City to file required compliance reports to the Secretary of the
Interior or his/her delegated representative, NPS.

6. Operations and Maintenance: Concessionaire shall be responsible for all operation and

maintenance of the Premises as described in this Agreement during the term of the

Agreement except:

A. The City shall provide snow plowing services to the Premises.

B. The City shall provide tree and shrubbery removal/maintenance on the Premises, as
determined necessary by the City.

C. Quarterly, on a date to be determined by the City, the City shall reimburse  the

Concessionaire the sum of up to $2,500.00 based on proven expenditures in
complete satisfaction of the City's obligation towards maintenance or utility expenses

in any kind concerning the Premises.

7. Licenses and Permits:  All necessary  licenses and permits to operate concession must be
obtained from the appropriate offices before operation may begin. All licenses are subject to
all applicable local, state and federal law.

8. Non-discrimination: The City and Concessionaire agree to comply with all federal laws
relating to nondiscrimination in connection with any use, operation, program, or activity on or
related to the previously described property, including, but not limited to:

All requirements imposed by or pursuant to the non-discrimination regulations of the U.S.
Department of the Interior (43 C.F.R. Part 17);

Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d-1)1   which prohibits discrimination

on the basis of race, color, or national origin;

The Age Discrimination Act of 1975, as amended (42 U.S.C. § 6101 et seq.), which prohibits
discrimination on the basis of age;

Section 504 of the Rehabilitation Act of 1973, as amended (29 U.S.C. § 794), which
prohibits discrimination on the basis of handicap;

The Architectural Barriers Act of 1968, as amended (42 U.S.C. 4151), which requires
facilities located on the property to be accessible to the physically handicapped; and
The Americans with Disabilities Act of 1990 (42 U.S.C. 12181), which requires that no
otherwise qualified handicapped individual shall, solely by reason of his or her
handicap, be excluded from the participation in, be denied benefits of, or be subject to
discrimination under any program or activity receiving Federal financial assistance.

9. Alterations and Improvements: Concessionaire may not make alterations or
improvements to the Premises subject to this Agreement without written consent of the City
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Manager of the City of Portsmouth. 

10. Reversion: Concessionaire acknowledges that the Premises are subject to the possibility of
reversion with   improvements without   compensation   by the USA should there be a material breach
or noncompliance by the City or the Concessionaire caused by not adhering to covenants and
agreements contained within Exhibit A.

11. Maintenance, Repair  and Trash: The Concessionaire  shall  at  its  sole  cost  and  expense
maintain the assigned property in good condition, dispose of trash and recyclables, and

perform such repairs that become necessary from time to time during the term of this
Agreement and any renewals hereof as set forth herein. There shall be no trash dumpster

located on the Premises. Concessionaire shall keep Premises lawn regularly mowed and
grounds clean.

12. Inspection of Concession Areas: Concessionaire shall allow the City Manager of the City

of Portsmouth or his designee and/or the Secretary of the Interior's designated
representative, NPS, at any and all reasonable times to inspect any facility operated under

this Agreement.

13. Indemnity: Concessionaire hereby expressly agrees to indemnify, save and hold harmless,
and defend the City against all fines, claims, damages, losses, judgments, and expenses

arising out of, or from, any omission or activity of such person, organization, its
representatives, or employees in any way connected with this Agreement.

14. Insurance: Concessionaire shall, at its own expense, provide such public liability insurance

that will protect Concessionaire and the City from all claims for damages to property and
persons, including death, and particularly the use of products prepared, and/or sold, which

may arise in the operation of the activities conducted under this Agreement or anyone
directly or indirectly employed by Concessionaire. All policies shall name the City as a

named insured. The public liability insurance shall provide limits of not less than $2,000,000
per occurrence. Property damage liability insurance shall provide a limit of not less than the

full replacement value of the building located on the Premises as determined by the Public
Works Director of the City.

Concessionaire agrees at all times to provide evidence to the City that insurance is current

based on subsequent renewal information.

15. Assignment and Subletting: Concessionaire shall not assign this Agreement or any

interest therein, nor let or sublet the said Premises or any part thereof or any right or
privilege appurtenant thereto, nor permit the occupancy or use of any part thereof by any

other person. Said let or underlet shall be grounds for termination of Agreement by the City
or possible reversion by the USA.

16. Amendment to Concession Agreement: This Agreement contains all  the  terms and
conditions between the parties, and no alteration, amendment, or addition shall be valid
unless in writing and signed by both parties with written concurrence by the Secretary of the
Interior or his/her delegated representative, NPS.

17. Laws and Regulations: Concessionaire is aware of and agrees that it will use the assigned
Premises so as to conform with deeded environmental and usage controls and not violate

any laws, regulations and /or requirements of the United States of America and/or State of
New Hampshire and/or any ordinance, rule or regulation of the City now or hereafter made,

relating to the use of the Premises.

18. Signage: Concessionaire shall place no sign or advertisement upon any location of the

Premises unless prior written approval has been granted by the City Manager of the City of
Portsmouth. The City shall have the right, without first notifying Concessionaire, to remove

at the expense of Concessionaire, any sign or signs that may be erected without prior
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approval. 

19. Surrender: Waste: Concessionaire agrees that upon expiration of this Agreement or earlier

termination thereof, it shall surrender the assigned Premises to the City in as good or better
condition as they were in at the time of execution of this document, ordinary wear excepted.

20. Liens: Concessionaire shall keep the assigned Premises free from any and all liens arising
out of any work performed, materials furnished, or obligations incurred by Concessionaire

during the term of this Agreement or any extension or renewal thereof.

21. Waiver: Failure of either party to complain of any act or omission on the part of the other
party, no matter how long the same may continue, shall not be deemed to be a waiver by
said party of any of said party's rights hereunder. No waiver by either party at any time,

expressed or implied, of any breach of any provision of this Agreement shall be deemed a
waiver of breach of any other provision of this Agreement or a consent to any subsequent
breach of the same or any other provision. If any action by either party shall require the
consent and approval of the other party, the other party's consent to or approval of such
action on any one occasion shall not be deemed to be a consent to or approval of said
action on any subsequent occasion. Any and all rights and remedies which either party may
have under this Agreement, upon any breach, shall be distinct, separate and cumulative
and shall not be deemed inconsistent with each other; and no one of them, whether
exercised by said party or not, shall be deemed to be an exclusion of any other.

22. Termination: This Concession Agreement shall terminate automatically upon the

occurrence of any of the following events:

a. The City or Concessionaire unilaterally terminate the Agreement upon thirty (30)

days written notice for any cause whatsoever or without cause and specifying the
date of termination.

b. Concessionaire materially violates any provision of the Agreement.

c. The expiration of the term of this Agreement or any renewal thereof.

23. Acknowledgement: This Agreement and the obligations of the parties hereto are subject to the
terms and conditions set forth in the deed from the United States of America to the City of

Portsmouth attached hereto as Exhibit A and the current Program of Utilization which

governs the use of the assigned property. Violations of the said terms and conditions
may be grounds for reversion to the United States of America, at its discretion and

termination of this Agreement. Concessionaire owned personal and real property

improvements associated with the real property, may be subject to seizure, without
compensation, by the USA.

24. Notice: Any notice by either party to the other shall be in writing and shall be deemed to be
given only if delivered personally or mailed by registered or certified mail as follows:

City: Karen Conard 
City Manager 
City of Portsmouth  

1 Junkins Avenue 

Portsmouth, NH 03801 

Concessionaire:  Operation Blessing, Inc. 

600A Lafayette Road 

Portsmouth, NH 03801 

Other addresses may be established as the parties hereto may designate by written notice 

to the other party and delivered in accordance with the provisions of this paragraph. 
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IN WITNESS WHEREOF, the City has authorized its City Manager representing the City to 
sign this Agreement and Concessionaire has approved the Agreement and signed as of the date 

first noted above. 

WITNESS: CITY OF PORTSMOUTH 

By:   

Karen Conard 

City Manager 

By authorization of the City Council 

on________________________. 

 1 Junkins Avenue 
 Portsmouth, NH 03801 

WITNESS: OPERATION BLESSING, INC. 

 By: _________________________________ 

 Dennis H. Hoskin, President 

 600A Lafayette Road 
 Portsmouth, NH 03801 

l/jferrini/lease/Greenleaf/2022 
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Exhibit C

Operation Blessing, Inc. Program of Utilization

Greenleaf Recreation Center 195 Greenleaf Avenue Portsmouth, New Hampshire

● Operation Blessing, Inc. (OB), an independent non-profit organization, will continue to manage and
operate the Greenleaf Recreation Center, which will be open to the general public. The Center will
be specifically geared to fill a gap in the services not presently offered to at -risk teens and their
families. The Greenleaf Recreation Center will be extremely useful by providing recreation
programs for teens, providing assistance in meeting personal challenges and a community
volunteer program to teach them self-worth and pride in their accomplishments.

● OB will locate its Outreach Department at the Greenleaf Center and will coordinate the usage of the
facility with the other organizations currently using it, as well as organizations partnering with OB to
serve community needs. The organizations currently using the facility provide the following
programming:

o Recreation and socialization program for young adults with disabilities
o Youth exercise classes
o Portsmouth Housing Authority out-of-school-time programs
o Art classes
o Support groups (various)
o Play groups
o Portsmouth Recreation Department

● The OB Outreach Department will establish a recreation program and schedule for the community
and personally reach out to the youth and families to attend and participate. Examples of these new
program offerings will include:

o Activities (basketball programs, game nights, and related)
o Activity trips and outings (outdoors trips, camping and cultural venues)
o Seacoast Adopt A Block, a program of OB, will be based out of the Center, which will

encourage volunteerism in our community and allow people to get involved and take
ownership of their community.

o Life skill programming by OB based out of the Center to provide support to families
seeking help.

o Transportation for youth to participate in selected recreation activities, activity trips and
outings.

● OB with the assistance of user fees and other funding will maintain the facility, make city
approved improvements and cover utility costs to operate the center. Each organization using
the facility will be required to provide an insurance binder covering the liability during their usage
time.

Page 8



CITY OF PORTSMOUTH, NEW HAMPSHIRE 
SUPPLEMENTAL APPROPRIATION 

FOR THE FISCAL YEAR ENDING JUNE 30, 2023 

RESOLUTION # - 

A RESOLUTION AUTHORIZING A SUPPLEMENTAL 
APPROPRIATION FROM THE UNASSINGED FUND 
BALANCE FOR THE DESIGN AND ENGINEERING OF 
ALTERNATE PLANS FOR THE REDEVELOPMENT OF 
MCINTYRE FEDERAL BUILDING AND SURROUNDING 
PROPERTY.   

RESOLVED: BY THE CITY COUNCIL OF THE CITY OF PORTSMOUTH, 
NEW HAMPSHIRE ASSEMBLED AS FOLLOWS: 

THAT, the City Council has determined that the sum of ONE 
Hundred FIFTY Thousand ($150,000) Dollars is to be 
appropriated from Unassigned Fund Balance to defray the expenditures 
for the design and engineering of alternate plans for the redevelopment 
of McIntyre Federal Building and surrounding property for the Fiscal 
Year ending in June 30, 2023.  

THAT, to meet this appropriation, the City Manager is authorized to 
transfer these funds from Unassigned Fund Balance.   

APPROVED BY: 

_________________________________ 
DEAGLAN MCEACHERN, MAYOR 

ADOPTED BY THE CITY COUNCIL: 

____________________________________ 
KELLI  BARNABY, MMC/CNHMC 
CITY CLERK 

SECTION 7.14-AMENDMENTS TO BUDGET AFTER ADOPTION 
No appropriation shall be made for any purpose not included in the annual budget as adopted unless 
voted by a two-thirds (2/3) majority of the Council after a public hearing held to discuss said 
appropriation.  The Council shall, by resolution, designate the source of any money so appropriated. 



December 7, 2022 

Karen Conard 
City Manager 
1 Junkins Avenue 
Portsmouth, NH 03801 

Dear Ms. Conard, 

AU GE R 
BUIL DING 
C O M PA N Y, I N C. 

On Behalf of Russ and Judy Sabanek of 46 State Street, Auger Building Company is requesting 
a license to continue on with the process of the rebricking project. Due to unforeseen repairs, 
we are requesting a license that will start December 16th until February 28, 2023. 

We request that you please put this matter on the City Councils agenda for the next meeting for 
review. The Encumbrance permit associated with this request is ENCM-22-77 

Should there be any questions or concerns in the meantime, please feel free to contact me at 
(978) 904-1277 to discuss.

Sincerely, 

Carly Baker 
Project Manager, Auger Building Company 

255 Portsmouth A venue 
Greenland, NH 03840 

V (603) 430-9004 • F (603) 430-9002 
infi>@augcrbuildini:,rcompany.com 



LICENSE AGREEMENT 
46 STATE STREET  

The City of Portsmouth (hereinafter "City"), a municipal corporation with a 

principal place of business of 1 Junkins Avenue, Portsmouth, New Hampshire 03801, 

for good and valuable consideration as set forth herein, hereby grants this Revocable 

License to Auger Building Company, Inc.  (hereinafter “Licensee”) with a principal place 

of business 255 Portsmouth Avenue, Greenland, New Hampshire, 03840 pursuant to 

the following terms and conditions: 

1. Areas of License and Use:  The Licensee is requesting a License for
work at property with buildings and other improvements located in the City
of Portsmouth, Rockingham County, State of New Hampshire, at 46 State
Street shown on the City of Portsmouth’s Assessor’s Map as Tax Map
0105, Lot 0011 (“Subject Property”).

The City authorizes Licensee to temporarily use the sidewalks and three
parking spaces that abut the Subject Property along 46 State Street.
There will be two separate License Areas for the project.

License Area A: License Area A is the three parking spaces that abut the
Subject property shown on Exhibit A.

License Area B: License Area B is 280 square feet of sidewalk abutting
the Subject Property along State Street as shown on Exhibit A.

Use:  Licensee shall make use of the License Areas for the purpose of
repairing exterior brickwork for property located at 46 State Street.

2. Term:  The license for both License Areas shall be from December 16,
2022 through February 28, 2023, for a total of 75 days.

Licensee may terminate this License prior to the end of the term by
returning License Areas to safe and effective use by the public prior to the
expiration of the term of this License. The Licensee shall contact the
Director of Public Works for a determination that the License Areas have
been temporarily returned to safe and effective use.  Failure to remove all
vehicles, barriers, materials and equipment and to return the License
Areas to the City in the manner prescribed under this License at the end of
the term may result in enforcement action by the City.
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3. Notice: Licensee shall provide notice to the City’s Director of Public
Works when Licensee assumes control and use of the License Areas and
again when it returns the License Areas to the City’s control and use.

4. License Fees: Licenses are subject to the City license fees in accordance
with City Council Policy No. 2018-02 entitled “License Fee for
Encumbrance of City Property”. A license is required when the licensed
area has been encumbered beyond 30 days. The License Fee Policy
provides that the Licensee will be charged a daily fee of $0.05 per square
foot of encumbered sidewalk and $50 per day per encumbered parking
space.

License Fee Area A: The cost per parking space along State 
Street is $50 per space per day, for a total of $150 for three spaces 
per day. The License Fee for Area A is $11,250 ($150 per day x 75 
days = $11,250). 

License Fee Area B: License Area B includes the sidewalk in front 
of the Subject Property calculated at 7 feet x 40 feet for a total of 
280 square feet of sidewalk. 280 x $.05 = $14 per day. The 
sidewalk will be encumbered in two phases. The first phase will be 
for 30 days for a total cost of $420 ($14 x 30 days). The second 
phase will be for the remaining 45 days of the term and Licensee 
will construct pass through staging for public access.  $14 x 45 
days =$620. However, when the public has access to the License 
Area through pass through staging, license fees are typically 
waived.  

The total License Fees excluding the second phase for License 
Area B due to pass through staging is $11,670. 

Because it is in the City’s interest that the Licensed Areas be returned to 
the public use as soon as possible, if the License Areas are returned to 
the City prior to the end of the License Term, the City will refund the 
Licensee the portion of the License Fee paid but not used. 

5. Indemnification:  Licensee agrees to indemnify and hold harmless the
City of Portsmouth for any and all property damage, bodily injury or
personal injury which arises as a result of its utilization of the License
Areas. This obligation survives termination or revocation of this
Agreement.
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6. Insurance:  At all times the Licensee shall maintain insurance for bodily
injury and property damage in the amount of at least $1,000,000 per
occurrence.  Licensee will provide proof of insurance to the City during the
term of this Agreement and the City will be named as an additional
insured.

7. Maintenance of Area:  During the term of this Agreement, Licensee shall
maintain the License Areas in a safe, neat and orderly fashion and shall
take such actions as are necessary to protect the public safety. The
Licensee shall secure the perimeter of the License Areas and take such
other measures as may be necessary for pedestrian and vehicular safety
during use of the Licensed Areas.

8. Damage:  Licensee agrees to remedy any damage to the License Areas
caused by the Licensee’s activities.  The work will be performed by
Licensee to City specifications and survive the terms of this License
Agreement. The City may elect to accept reasonable reimbursement from
the Licensee in lieu of remedy.

9. Compliance with Other Laws:  This Agreement does not relieve
Licensee from compliance with any other local, state or federal laws or
regulations or conditions imposed by any local board. Failure to abide by
any local, state or federal laws or regulations or any condition of site plan
and may at the City’s discretion, result in revocation.

10. Revocation:  The City may terminate this Agreement or any provision
contained in this agreement on 72 hours written notice if Licensee fails to
meet the terms and conditions of this License or if the public interest
requires such termination. No 72 hour written notification is required by the
City if it is an emergency.

11. Contractor and Subcontractor Parking:  Licensee understands and
agrees that its contractors and subcontractors for the project shall not use
on-street parking. Language will be inserted in Licensee’s vendors and
suppliers Purchase Orders and Trade Subcontracts that make the
prohibition against parking on City streets mandatory. Contractor shall
limit/ manage construction vehicles and deliveries to avoid disruption to
businesses, particularly during the holiday season.  Contractor may use
loading zones for active loading and unloading of materials, equipment
and tools.
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Dated this  day of , 2022. 

City of Portsmouth 

By: 
     Karen Conard 
     City Manager 

     Pursuant to vote of the City Council  

Dated this  day of , 2022. 

Auger Building Company, Inc. 

By: 

Print name and title; _______________

h/jferrini/license/46statestreet 
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Projecting Sign – 123 Market St. Unit A 
 

M E M O R A N D U M  

TO: Karen Conard, City Manager 

FROM:  Beverly Mesa-Zendt, Planning Director  
DATE: December 6, 2022  
RE: City Council Referral – Projecting Sign 

Address: 123 Market Street Unit A 
Business Name: Snap Quack Pop 
Business Owner: John Robert David & Anastasia Livingstone 

  
Permission is being sought to install a projecting sign that extends over the public right 
of way, as follows: 

Sign dimensions:  36” x 36” 
Sign area:  9 sq. ft.   
  

The proposed sign complies with zoning requirements. If a license is granted by the City 
Council, no other municipal approvals are needed. Therefore, I recommend approval of 
a revocable municipal license, subject to the following conditions: 

1. The license shall be approved by the Legal Department as to content and form; 
2. Any removal or relocation of the sign, for any reason, shall be done at no cost to 

the City; and 
3. Any disturbance of a sidewalk, street or other public infrastructure resulting from 

the installation, relocation or removal of the signs, for any reason, shall be 
restored at no cost to the City and shall be subject to review and acceptance by 
the Department of Public Works. 
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Millennium Running  
138 Bedford Center Road 
Bedford, NH 03110 
www.millenniumrunning.com  

	
December 6, 2022 
 
 
Karen S. Conard, Town Manager 
City of Portsmouth 
1 Junkins Avenue 
Portsmouth, NH 03801 
 
 
Dear Ms. Conard, 
 
I am writing you, on behalf of Millennium Running and with the permissions of the Pease Development Authority, 
for the City of Portsmouth’s approval for the St. Patty’s 5k & 10k to be held at Pease Tradeport on March 11, 
2023.   
 
Just as we do for other events in the City of Portsmouth and in the State of NH, we will work in complete 
cooperation with our local municipal Police and Fire Departments and venue partners to ensure a safe event.  
 
The St, Patty’s 5k & 10k has a start and finish at 200 & 222 International Blvd and will be run entirely within the 
Pease Tradeport.  All permissions have been granted by our venue partner’s ownership and management group 
as well as the Pease Development Authority.    
 
The course map can be viewed at https://connect.garmin.com/modern/course/90918991 
	
This event will be making charitable donations to our official charity, to be named in January of 2023, as well as 
numerous local high school organizations from Exeter, Winnacunnet, Oyster River, and Portsmouth High Schools.   
To date, Millennium has distributed over $1.3 Million to local organizations from our signature events.   We look 
forward to producing safe, first-class events for our running community while raising funds for our charitable 
partners. 
  
Further information on the race can be found at http://www.millenniumrunning.com/stpattys  
or by contacting me directly with any questions and/or concerns. 
  
  
Thank you, 
 
 
 
John Mortimer  
Millennium Running, owner & founder 
 



Millennium Running  
138 Bedford Center Road 
Bedford, NH 03110 
www.millenniumrunning.com  

	
December 6, 2022 
 
 
Karen S. Conard, Town Manager 
City of Portsmouth 
1 Junkins Avenue 
Portsmouth, NH 03801 
 
 
Dear Ms. Conard, 
 
I am writing you, on behalf of Millennium Running and with the permissions from the Town of New Castle, for the 
City of Portsmouth’s approval for the annual New Castle 10k to be held on Sunday, April 30, 2023.   
 
Just as we do for other events in the City of Portsmouth and in the State of NH, we will work in complete 
cooperation with our local municipal Police and Fire Departments and venue partners to ensure a safe event.  
 
The New Castle 10k has a start and finish at Great Island Common in New Castle, NH.   A 1.7 mile portion of the 
famous 6.2 mile course runs through the City of Portsmouth using Sagamore Avenue, South Street, and New 
Castle Avenue. 
 
The course map can be viewed at https://connect.garmin.com/modern/course/86903275  
	
This event will be making charitable donations to our official charity, to be named in January of 2023, as well as 
numerous local high school organizations from Exeter, Winnacunnet, Oyster River, and Portsmouth High Schools.   
To date, Millennium has distributed over $1.3 Million to local organizations from our signature events.   We look 
forward to producing safe, first-class events for our running community while raising funds for our charitable 
partners. 
  
Further information on the race can be found at https://www.millenniumrunning.com/newcastle   
or by contacting me directly with any questions and/or concerns. 
  
  
Thank you, 
 
 
 
John Mortimer  
Millennium Running, owner & founder 
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BACKGROUND 

The COVID-19 pandemic and the corresponding Governor’s State of Emergency Declaration had a 

profound impact on local restaurants by imposing significant limitations on indoor dining. Portsmouth 

responded by inviting businesses to extend dining service into the public realm (streets, sidewalks, 

and parking areas) to create opportunities for local restaurants to recover from the loss of revenue and 

provide a safer dining experience to the public. The outdoor dining experience continues to be a 

popular option during suitable months in the spring, summer, and fall. There is reason to believe that 

this preference will continue well beyond pandemic-related restrictions, as public anxiety over indoor 

dining persists and the general preference for outdoor dining continues to grow in popularity.   

Transitional Year 

In 2022, the City launched a transitional outdoor 

dining season to provide an opportunity for local 

drinking and dining establishments to slowly 

transition to permanent programmatic 

requirements. In 2022, key new programmatic 

components included: 

1. An interdepartmental working group to administer the program; 

2. The adoption of the following fees: 

 $10/SF in sidewalks and non-parking streets; 

 $1,500 per parking space (estimated revenue from parking space is $5,700 per space 

prorated); and 

3. Abutter approval  

Staff proposed the discontinuance of use of the travel way for outdoor dining in 2023. 2022 would 

serve as a transitional year allowing local restaurants, who have utilized this option, to prepare and 

adjust their location and business model if needed. Fees were introduced and City Council asked for 

recommendations for permanent fees to follow with the end of the year report.  

End of the Year Report  

At the February 22, 2022, City Council meeting, staff was directed to provide an end of the year report. 

For that report, City Council asked that staff: 

 Survey restaurants to better understand customer demand for outdoor spaces.  

 Survey local businesses within 100 feet of all outdoor cafes to better understand impacts to 

and concerns of surrounding businesses.  

 Maintain database of reported concerns, conflicts, or outdoor related dining issues reported by 

residents, businesses, and the Police and Fire Departments.  
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SEASON IN REVIEW  

The following is a summary of participation for the 2022 Outdoor Dining Season. 

Participant Submittal Data 

 47 outdoor dining applications were submitted.  

 43 applications were approved. 

 2 applications were withdrawn as they were not needed for outdoor dining. 

 2 applications were never completed.  

Café License Summary 

 21 licenses were approved for street locations 

 2 licenses were for both the street and the sidewalk 

 20 licenses were approved for the sidewalk only 

Street Licenses 

 5 were in travel way 

 12 were in parking spaces 

 2 were in the travel way necessitating conversion of parking for traffic 

 2 were in the loading zone 

 1 was in the loading zone necessitating conversion of parking for loading 

Revenue 

 Street License: $8,760 

 Sidewalk License: $37,945 

 Parking Service Agreement: $51,900 

 Total Revenue: $98,605 

Composting 

Six outdoor dining participants participated in composting, receiving a $200 discount for providing 

evidence of food composting.   
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ABUTTERS SURVEY 

From November 1 through November 23, the City surveyed abutting businesses and residents. 

139abutters responded. Of the respondents: 

 95 (68.3%) were residents 

 16 (11.5%) were retail business abutters  

 16 (11.5%) were office or non-retail abutters 

 6 (4.3%) were dining or drinking establishments 

 6 (4.3%) identified as other 

 

When asked to describe their experience as an outdoor dining abutter:  

 88 (63.8%) indicated that their experience was positive 

 12 (8.7%) indicated that their experience was neutral 

 38 (27.5%) indicated that their experience was negative  

 

Positive Responses 

Those responding that 

the experience was 

positive cited increased 

downtown activity and 

vibrancy and an 

enhanced sense of 

community as the main 

reason for the positive 

response.  

  

“I think an additional benefit is the increased value of my residence due to 

the positive life and vibrancy of downtown Portsmouth.” 
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Negative Responses 

Those responding that the experience 

was negative cited loss of parking, 

impacts to abutting businesses, and 

disrupted traffic circulation as the main 

reason for their negative response.  

 

Abutter Recommendations 

Abutters responding to the survey offered a variety of suggestions. Below is a summary of some 

programmatic recommendations:   

 

 Provide standards for barriers to provide more uniformity and use materials that are easy to 

clean and aesthetically pleasing. 

 Fewer outdoor dining locations selected by lottery would preserve parking.  

 Move tables near restaurant entrances and away from residential entrances. 

 Consider impacts to traffic and turning visibility. Do not allow forced one-way streets.  

 Shorten the season from May to November. 

 Create a pedestrian-only zone in Market Square.  

 Impose and enforce noise ordinances after 9:00 pm. 

 

“Outdoor dining blocks 

sidewalks, even when it is 

unused, which is often, it 

offers limited benefits for a 

few businesses at the 

expense of other business, 

pedestrian traffic, parking 

spaces, delivery spaced (UPS 

etc.) and vehicular traffic.” 
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PARTICIPANT SURVEY 
 

On November 10, 2022, the City launched a survey of all outdoor dining participants. Below is a 

summary of the seven participant responses.  

Importance of Outdoor 

Dining and Overall 

Experience 

On a scale of 1 to 5, 

respondents rated the 

importance of outdoor dining 

4.7. Similarly, respondents 

rated the experience as a 4.7 

indicating an overall positive 

experience.  

When asked to further 

elaborate on their experience, 

respondents identified 

increased revenue and foot 

traffic, and increased 

downtown activity and vibrancy 

as the main reasons for rating 

the experience positively.  

Fees 

When asked how increases in fees would affect a decision to participate, the average respondent 

rating was 3.2 on a scale of 1 to 5.  

 

"I don't think you should increase the fee. Restaurants have a hard enough time 

with staffing, getting items to cover menu needs." 
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STAFF RECOMMENDATIONS 

Traffic and Circulation 

Staff recommends that future outdoor dining be restricted to parking spaces, sidewalks, and loading 

zones - only when a parking space is available to offset the loss of the loading zone.  This 

recommendation is based, in part, on public feedback but is also based on safety issues experienced 

during the season.  

Restricting traffic or creating a one-way street on an established two-way street proved problematic in 

2022. Drivers, accustomed to two-way traffic, often did not notice or chose to ignore the “do not enter” 

sign.  The closing of streets or lanes at signalized intersections required changes to the signal 

operations that often resulted in inefficiencies in traffic and pedestrian flow. Additionally, established 

solid waste pick up locations on newly created one-way streets resulted in cars stacking behind solid 

waste trucks, generating complaints from drivers, residents, and business owners.  

It is staff’s recommendation that applications, that result in a significant impact to the traffic pattern or 

that result in a change to the directional pattern of the street, should not be considered. 

Parking Fees 

The annual revenue for each parking space is approximately $5,700 (weighted for partial year and 

based on 2021 summer revenues). A total of 67 parking spaces were repurposed for outdoor dining. 

The approximate normal/seasonal revenue generated for those spaces is $384,278. The fees per 

parking space were approved for $1,500 for the 2022 season. Recognizing that there is value to the 

community through increased visitation, activity, and vibrancy and local business patronage in the 

downtown and throughout the City, full cost of recovery is not recommended. Staff recommends a fee 

of $3,000 per parking space. This would include loading zones where on-street parking has been used 

to replace the loading zone that is repurposed for outdoor dining.  

Sidewalk Fees 

Staff recommends that sidewalk fees remain the same at $10 per square foot.  
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Barriers 

Implementing a standardized approach to 

enforcing barrier restrictions has been time 

consuming and difficult. Ambiguous definitions 

for opaqueness and approvable materials 

invites a range of options resulting in 

inconsistent outcomes and varying levels of 

compatibility with surrounding properties.  

 

Staff recommends that some level of uniformity 

be established for outdoor dining participants.  

1. Option 1: Barriers should be limited to three (3) feet except for an additional foot for planters. 

This would include the City jersey barriers and those that might be constructed on sidewalks. 

No additional barriers or separators will be allowed for on-street dining. Flexibility could still 

occur for sidewalk barriers and separators provided that they meet the 3 foot height limitation. 

2. Option 2: Barriers should be limited to three (3) feet except for an additional foot for planters. 

This would include the City jersey barriers and those that might be constructed on sidewalks. 

Standardized barriers would need to be selected and approved for sidewalk dining. All 

standardized barriers would need to provide a high level of transparency and be constructed of 

durable and aesthetically appropriate materials.  

3. Option 3: Standardized barriers, selected and approved for on street dining, that are higher 

than three (3) feet but no more than five (5) feet could be considered for on-street dining. 

Standardized barriers would need to be selected and approved for sidewalk dining as well. All 

standardized barriers would need to provide a high level of transparency and be constructed of 

durable and aesthetically appropriate materials.  

Abutter Notice 

This year, any applicant that proposed utilization of area beyond the extended boundaries of their 

storefront and into the parking, street, or sidewalk area in-front of abutting businesses was required to 

provide a signed consent form from abutting businesses.  Staff recommends continuance of this 

programmatic requirement and the extension of this requirement to include abutting residences as 

well.  

ADA Compliance 

Anne Weidman, Biz Dev / Community Engagement for ACCESS Navigators, recommends that, in 

addition to meeting the minimum ADA requirements, the following requirements be adopted. 

 

1.  Every outdoor dining space should be accessible, at least for some portion of the tables.  
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2. Platforms that are flush-with-sidewalk situation are recommended.  

3. Platforms with a step should not be permitted. A portable ramp can be provided as an 

accommodation but should be promptly removed to avoid being a trip hazard. 

4. Dining areas in parking spaces that have no available curb cut should use rubber threshold 

mats as a fix for curbing up to 4”, this curb height is common in Portsmouth.  

Outdoor Dining Season 

This year City Council approved the following outdoor dining season dates: 

 February 23, 2022 – Application Period Opens 

 March 4, 2022 (weather permitting) – Use of sidewalks and public realm open (not travel lanes 

or parking spaces) 

 Starting the Week of April 7, 2022 (weather permitting) – Barriers are placed by DPW, use of 

travel lanes and parking spaces open 

 November 27, 2022 – Outdoor dining ends 

Staff recommends the following outdoor dining season dates for 2023: 

 February 24, 2023 – Application Period Opens 

 Starting the Week of May 1, 2023 –  Outdoor Dining Begins 

 Barrier Placement begins week of  May 1, 2023 

 November 12, 2023 – Outdoor dining ends 

 

Barbara Massar, Executive Director Pro Portsmouth, Inc. provided the following recommendation. 

Applicants approved for dining in parking spaces, on Pleasant Street between State and the Square 

may not begin outdoor dining until after Market Square Day. 

 

Attached:  

 Abutter Survey Results 

 Participant Survey Results 

 Public Comment 



Outdoor Dining 2022 Survey - Abutters 

All Responses 

Question 1 has 139 answers (Radio Buttons) 

"What is your relationship to the outdoor dining 
participant?" 

Abutter - resident 

Abutter• retail business 

-

Abutter• office or non-retail business 

-

Abutter• dining or drinking establishment 

-

Other 

-

Question 2 has 138 answers (Radio Buttons) 

95 (68.3%) 

16 (11.5%) 

16 (11.5%) 

6 (4.3%) 

6 (4.3%) 

"How would you describe your experience as an outdoor 
dining abutter?" 

Positive 

88 (63.8%) 

Neutral 

- 12 (8.7%) 

Negative 

38 (27.5%) 

Question 3 has 72 answers (Checkboxes) 

"If you answered "negative" above, what factors influenced 
that answer? (Please check all that apply.)" 

None. My experience was positive or neutral. 

Noise 

-

Parking 

Incidents with the abutter's customers 

-

Disruption to my business 

• 

Decreased foot traffic to my business 

• 

Increased traffic 

-

Disrupted traffic circulation 

Other 

-

Question 4 has 21 answers (Open Text) 

30 (21.6%) 

8 (5.8%) 

29 (20.9%) 

6 (4.3%) 

4 (2.9%) 

3 (2.2%) 

9 (6.5%) 

34 (24.5%) 

13 (9.4%) 

"If you answered "Other" above - what other negative 
impacts did you experience?" 

Unknown contact said: 

"The traffic congestion caused by many food trucks and Fed Ex/UPS/Amazon 

delivery trucks making their deliveries on streets that have given up parking 

and delivery zones to outdoor dining has impacted the downtown adversely. 

There are not enough spaces for delivery trucks even without the added 

pressure of taking parking spaces away or relocating delivery zones due to 

outdoor dining. The increased pressure of outdoor dining taking 

parking/delivery zones causes delivery trucks to double park (to get close to 

their destination) on narrow streets which in turn causes difficult navigation 

and congestion. " 

























Outdoor Dining 2022 Survey - Participants 

All Responses 

Question I has 7 answers (Range) Avg rating: 4.7 

"How important is outdoor dining to your business?" 

100% 

75% 

50% 

25% 

0% 

Question 2 has 7 answers (Range) Avg rating: 3.4 

"How important would an increase in the outdoor dining 
fee be to your decision whether to participate? " 

100% 

75% 

50% 

25% 

0% 

Question 3 has 7 answers (Range) Avg rating: 4.7 

"How was your experience with the outdoor dining 
program?" 

100% 

75% 

50% 

25% 

0% 

Question 4 has 7 answers (Checkboxes) 

"What factors influenced your answer above? (Please check 
all that apply.)" 

Not applicable. My response was negative or neutral. 

-

Increased foot traffic to my business and new patrons 

Increased revenue 

Enhanced sense of community 

Increased downtown activity and vibrancy 

More difficult to staff indoors and outdoors 

Fee to participate was not matched by the revenue 

-

Fee was too high 

Insurance, accessibility, other operational factors too difficult 

Other 

-

Question 5 has I answers (Open Text) 

1 (14.3%) 

5 (71.4%) 

6 (85.7%) 

3 (42.9%) 

5 (71.4%) 

3 (42.9%) 

1 (14.3%) 

2 (28.6%) 

0 (0.0%) 

1 (14.3%) 
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Beverly M. Zendt

Subject: RE: Outdoor Dining

 
 

From: Mark Dorley <dorleymark@gmail.com> 
Sent: Thursday, June 2, 2022 2:23 PM 
To: hotline 
Subject: Outdoor Dining  
  
As a tax paying life long resident of Portsmouth I am curious why I must endure street closures and loss of 
parking to appease downtown restaurant owners? Any restaurants that require lane closures for their dining 
area should not have been granted permits. Downtown restaurants have flourished for a very long time 
without placing customers out in the middle of the road. I would like to see downtown returned to it's pre 
pandemic layout.  
 
Mark Dorley 
777 Middle Rd, Portsmouth, NH 03801 



Lynda Raczek
20 Below Boutique
31 Vaughan Mall
Portsmouth, NH 03801
NH20below@yahoo.com

May 12, 2022

Planning Department

Outdoor Dining Work Group
City Of Portsmouth, NH
CC: Beverly Mesa-Zendt

Dear City Of Portsmouth Planning Board,

In May of 2013 I opened 20 Below Boutique after 16 years of being a store
owner in Exeter, NH.  After the stock market crash of 2008 I started to sell
more and more items at $20 or less and realized this price point was quickly
becoming the bulk of my sales. Although I loved making my customers happy
with low prices I was not doing the volume I would need to in order to sustain
mainly $20 sales. I needed more foot traffic. I knew Portsmouth was the ideal
place for a concept store that sold only $20 or less clothing and accessories
as there was the foot traffic to support the volume of sales I would need to do;
especially on Congress and Market Street. The problem was the rent was not
in such a store’s budget. So I took a chance on the Vaughan Mall which had an
open space right next to Subway. There was a lot of construction going on at
the time, lots of buildings were being remodeled, hotels were being built and
there was a significant problem with the homeless that congregated there.
But I kept my head up believing I could make it work. Two hotel chains opened
up a year after and walking traffic began to increase. Three years in I was
seeing growth of over 30 percent that continued on for over another 3 years.
Just as I was really on a roll Covid -19 hit. Summers had traditionally been my
busy season because of the beautiful weather that made for wonderful
walking and shopping conditions. With Covid-19 I was closed for 3 months and
only began seeing walking traffic return to Portsmouth in late June of 2020.
When dining tables began popping up outside of restaurants and cafes I was
truly excited. We began looking like NYC in the summer. It was a great addition
to our City and it brought a very welcoming, happy vibe with it. It helped bring
more people down the Vaughan Mall and gave me a much needed boost of
walking traffic. Therefore I was happy to hear outdoor dining was going to be
extended in 2021 but I could not have foreseen the barricades that were going
to go up that summer and the toll they would take on my business.



For the entire summer and fall I watched as traffic was diverted from the
sidewalk in front of my store to 20 feet out towards the parking lot. I watched
as people focused on passing through a bottle necked space between the
barricades of The Goods and the lip of the sidewalk. Many stood there waiting
for walkers from Congress to pass through so that they could pass through
from the direction of Portwalk Place. They were not looking at my storefront on
a relaxing stroll-through they were just trying to figure out how to get by the
barricades. Oftentimes I saw young children nearly running into the barn
boards and at times they did.

I sent Jacqui at The Goods a Facebook message explaining the diverted foot
traffic and the toll it was taking on my business. Her response was that  I
should find a way to improve my own outdoor exposure. I asked if she could
let people use the sidewalk when she was not open and she refused. When
she finally took down her barricades in November my business finally
increased and continued to increase throughout December making those two
months busier than the summer which has never happened. I lost thousands
of dollars a month in sales over the 6 months she had her barricades up. The
sidewalk property outside my storefront was physically altered by the
barricades and that alteration caused detrimental impact. The business
income losses I calculated were approximately $5,000 every month the
barricades were up for a total season loss of $30,000.

The City of Portsmouth, The Planning Department and the City Council have
promised to look out for the welfare of all businesses in Portsmouth, including
retail. So this March my husband John began his conversation with Beverly
Mesa-Zendt Director of the Planning Department to voice our issue with The
Goods barricades. On March 18th John sent an e-mail about our concerns and
then again on April 18th when she put up her barricades again without a
permit. When her barricades again went up on May 9th John again reached
out to Ms. Mesa-Zendt and was told to compose a letter detailing our
grievance.

I believe it is best to find an amicable solution to this. I cannot sustain another
season of $30,000 in business income losses. I have a house and two
teenage kids who rely on my income and I cannot take the income losses
again. Ideally it would be best if there were no barricades up. I believe they
may be blocking fire truck access and I am fairly concerned that if The Goods
had a fire the whole block would go up before a fire truck could get in there. I
understand barricades are required for safety purposes when dining is in the
streets or in parking lots but there is no such issue in the Vaughan Mall which
is why The Green Room does not have any.



Perhaps an alternate solution would be to have The Goods remove her
barricades at 2 pm when she closes for the day and 3 pm when she closes on
Saturday and Sunday.

Please respond as soon as possible as we are entering into the summer
season in less than a month.

Sincerely,

Lynda Raczek

20 Below Boutique



From: Daniel DiCesare
To: Beverly M. Zendt
Subject: Retail Parking on Market Street: Time Critical
Date: Tuesday, March 8, 2022 2:12:03 AM
Attachments: IMG_0072.heic

Hi Beverly,

It was brought to my attention that you will be overseeing (or portions thereof) the parking
barriers being re-erected for restaurants, this April.

I've written to the City Manager and several of the Committee members with no response to
date, thus I am kindly asking if you can assist me.

The situation is this:

We own the 16-18 Market Street retail building, home of "Lizology", a women's clothing
store.

 Last year, the City blocked off the space directly in front of our storefront for the adjacent
restaurant, without allowing input from us.  We kindly request the City to allow this specific
space to be allowed to be used as parking again.  It affects our business and access to
deliveries on the busiest retail street in the City.

To give you a better vantage point, please refer to the attached pictures.  Our retail building
has the yellow facade (Lizology) and occupies over 80% of the street frontage.  The parking
space in question is directly left of the parking meter with the barricade over it.  

I am out of town on a work trip until 15 March but can be reached via email until then.  

Thank you for your consideration and assistance.

Best regards,

Daniel DiCesare
603-502-3365
16-18 Market Street/owner

 IMG_0072.pdf

mailto:dadicesare@gmail.com
mailto:bmzendt@cityofportsmouth.com
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fdrive.google.com%2ffile%2fd%2f1XVhItPLX7ye1XnttwxQjxHD8n7D5mXFy%2fview%3fusp%3ddrive_web&c=E,1,iUNzSeU5o1n4dS5M3qlSEnJkFqXI14nYTnADdK6D22ONTaN-2g81jiutVgn5ju140nDw-uTNoz8blRSurqy3_4IHHfCpRteJFAeRmDYvYUaR4D5SIOWLxzYo&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fdrive.google.com%2ffile%2fd%2f1XVhItPLX7ye1XnttwxQjxHD8n7D5mXFy%2fview%3fusp%3ddrive_web&c=E,1,iUNzSeU5o1n4dS5M3qlSEnJkFqXI14nYTnADdK6D22ONTaN-2g81jiutVgn5ju140nDw-uTNoz8blRSurqy3_4IHHfCpRteJFAeRmDYvYUaR4D5SIOWLxzYo&typo=1



From: Alexandra Crosby
To: Beverly M. Zendt
Subject: Resident Feedback re: Hill Street Closure for Outdoor Dining (Dwyer"s Pub)
Date: Monday, April 4, 2022 4:22:36 PM

Good Afternoon, Beverly.

It was a pleasure speaking with you today. I so appreciate you taking the time to listen and
respond to my questions. As I said, gaining an understanding of the "behind the scenes" is so
helpful. As a resident on Hanover Street, the closure of Hill Street has been something I have
noticed and have been wondering about so it is very valuable to have an understanding of the
context of COVID and ongoing development of these policies.

I would like to please be included in your contact list of residents to provide feedback for
establishing the policies moving forward with regard to the closure of Hill street for outdoor
dining at Dwyer's Pub. As with so many aspects of the pandemic, I know this is another area
that necessitates "building the bridge as we are crossing it" so I hope to be as helpful as I can
during this process in expressing my concerns and potential solutions. As we discussed during
our phone call, I appreciate the idea of seeking balance in whatever outcome is reached.

I will also be passing your email along to some neighbors who I believe will also appreciate an
opportunity to provide feedback and will feel motivated to present potential ideas for seeking
solutions.

I will include some of my initial feedback below.

Thank you again for your time and consideration and thank you for all of your thoughtful and
hard work for Portsmouth 

With Appreciation,

Alexandra Crosby
518-396-8813

Some of my initial thoughts on the closure of Hill street include:

-Blocking the entire entrance creates difficulty for residences to access parking areas since
Hanover street is one way traffic. This necessitates rerouting through the heart of downtown
traffic to detour into the neighborhood.

-I know that the fire department will have had to sign off on the road closure, but as a resident
I would feel more comfortable knowing that emergency vehicles have this direct access to Hill
Street from arterial routes.

-I have observed increased confusion among drivers unfamiliar to the area, as maps do not
show the road closure. This has led to a greater number of drivers turning the wrong way onto
Hanover Street.

-The live music set up on a road leading to residential areas can be disruptive to residents.

mailto:alexandra.crosby29@gmail.com
mailto:bmzendt@cityofportsmouth.com


-This thought goes beyond my own personal perspective but I do wonder about the
sustainability of this model of outdoor seating for the business as it likely at least doubles their
seating capacity. 

Some strengths of the current setup are that this allowance has enabled a relatively new
business to survive during the pandemic and perhaps even thrive and outdoor space has
allowed people to gather more safely. 

My initial thoughts on potential resolutions include:

-the potential for Dwyer's to request road closure for specific pre-approved events only

-exploring the possibility for Dwyer's to use their front side walk and parking spaces for
outdoor seating like the Bridge Street Bistro does.

-Staff move the seating and road closure traffic sign to the side of the building when the
business is closed to enable some use of the road during off-hours.

-Dwyer's using only one half of the road as opposed to the full road to allow through traffic.
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Beverly M. Zendt

Subject: RE: Market Square Day Logistics

 

From: Barbara Massar [mailto:bmassar@proportsmouth.org]  
Sent: Wednesday, April 13, 2022 10:23 AM 
To: Beverly M. Zendt <bmzendt@cityofportsmouth.com> 
Subject: RE: Market Square Day Logistics 
Importance: High 
 
Hi Beverly  ‐ I’m following up to my Friday email. 
 
I do have a special request: with Children’s Day on Sunday, May 1st, and Market Square Day on June 11th, I respectfully 
request that restaurant seating in the street on Pleasant between State and the Square not be put in place until June 
11th. 
 
We set up a temporary power board on the corner (near the Rusty Hammer) for both events’ performances,  and on a 
Market Square Day, a large, rented performance stage goes in across that street at State. 
 
Happy to talk things through…sorry to meet this way, with me asking for something… 
 
Barbara 
 
Barbara Massar 
Executive Director 
Pro Portsmouth, Inc. 
Arts, Culture, History & Community Since 1978 
www.proportsmouth.org 
P. 603.433.4398 Ext. 3 
M. P.O. B ox 967, Portsmouth, NH 03802 
Facebook: Pro Portsmouth 
Twitter: @Pro_Portsmouth 
 

From: Karen Conard [mailto:kconard@cityofportsmouth.com]  
Sent: Friday, April 8, 2022 1:34 PM 
To: Barbara Massar <bmassar@proportsmouth.org> 
Cc: Beverly M. Zendt <bmzendt@cityofportsmouth.com> 
Subject: RE: Market Square Day Logistics 
 
Hi Barbara – 
 
As you can imagine, it’s definitely a moving target and an evolving conversation.  We did not give restaurants a deadline 
by which they needed to file a permit.  I’m including Planning Director Beverly Mesa‐Zendt here, as she has the most to 
date sense of what’s going on.  
 
We are closed for the day, but I’m sure she will respond early on Monday. 
 
Take care and enjoy your weekend – 
Karen 
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From: Barbara Massar [mailto:bmassar@proportsmouth.org]  
Sent: Friday, April 8, 2022 12:00 PM 
To: Karen Conard <kconard@cityofportsmouth.com> 
Subject: Market Square Day Logistics 
 
Hi Karen – Our booth application process is stuck in neutral right now since I can’t tell if restaurant seating will be the 
same, more or less than 2021. 
 
I don’t need to know who’s doing what, but it would be helpful if I had a sense of what things will look like for us on June 
11…Flatbread told me, on their own when we were talking about MSD,  that they’re not doing outdoor seating, so that 
gives us plus 2 spaces. With Rudy’s Wine Bar closing, can I assume that seating goes away? And so on… 
 
Any information you could share would be helpful. Many of the people I have on hold need to place orders, add to their 
craft inventory, and if I can’t include them, I owe them an answer. 
 
Thank you in advance…I realize that it might be a moving target. 
 
Barbara 
 
Barbara Massar 
Executive Director 
Pro Portsmouth, Inc. 
Arts, Culture, History & Community Since 1978 
www.proportsmouth.org 
P. 603.433.4398 Ext. 3 
M. P.O. B ox 967, Portsmouth, NH 03802 
Facebook: Pro Portsmouth 
Twitter: @Pro_Portsmouth 
 



From: John Raczek
To: Beverly M. Zendt
Subject: Re: Outdoor seating
Date: Monday, April 18, 2022 5:39:04 AM

Hello, I am contacting you again about the situation that we are having with our neighbor , The
Goods, At the vaughan mall. As you can see by the photo I sent she has taken over the side walk
again and even though she closed a 2pm she continued to block most of the side walk which is
greatly affecting our business. When last we spoke you had told me that the owner of The Goods
did not apply for a permit and that you would address the situation if it arose again which it
obviously has. Can you please contact me with what the process is to correct this situation.
Thanks, John Raczek
Co-owner of 20 Below Boutique
31 vaughan mall

On Mar 18, 2022, at 11:46 AM, Beverly M. Zendt
<bmzendt@cityofportsmouth.com> wrote:

Thank you for your email- I will share with the outdoor dining working group.

Best Regards,

Beverly Mesa-Zendt AICP 
Director | Planning Department
City of Portsmouth

mailto:zentreeworks@yahoo.com
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1 Junkins Avenue
Portsmouth, NH 03801

  (603) 610-7216
  Bmz@cityofportsmouth.com
  Planning Department | City of Portsmouth
Notice of Public Disclosure: This e-mail account is public domain. Any
correspondence from or to this e-mail account is a public record. Accordingly, this e-
mail, in whole or in part, may be subject to disclosure pursuant to RSA 91-A,
regardless of any claim of confidentiality or privilege asserted by an external party.

-----Original Message-----
From: Zen Tree Works [mailto:zentreeworks@yahoo.com] 
Sent: Friday, March 18, 2022 11:45 AM
To: Beverly M. Zendt <bmzendt@cityofportsmouth.com>
Subject: Outdoor seating

Hello, my name is John Raczek and I spoke to you a little while ago about our store
in town here at Vaughn Mall called 20 BELOW BOUTIQUE.
Our direct neighbor, a restaurant called , The Goods, last year put up outdoor seating
that blocked 90% of the sidewalk. This had a direct effect on walking traffic and
business at our store. We would like you to know our concern about that happening
again this year and hopefully some kind of agreement can be made to reduce the size
of their outdoor seating.
It was nice talking to you and we thank you for your looking into the situation. If you
wish to speak to me my phone number is 603-817-4481.
Thank you, John Raczek.

Sent from my iPhone

mailto:Bmz@cityofportsmouth.com
mailto:zentreeworks@yahoo.com
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From: Daniel DiCesare
To: Beverly M. Zendt
Subject: Re: 16 Market Street retail space
Date: Thursday, May 19, 2022 11:09:41 AM
Attachments: image001.png

image002.png
image003.png

Beverly,

I have left you several voice messages in the past 24 hours.  This is regarding the parking
space in front of my retail shop on 16 Market Street (see attached pictures, my store front is in
yellow).

Yesterday, the city erected a barrier for the adjacent restaurant which extended well beyond
their frontage.  Rendering the entire parking space useless.

You had assured me that the abutter (me) would be asked for consent, since my store frontage
occupies over 80 percent of the parking space in question.

No one contacted me at any time to discuss this matter.  Because of the egregious breach of
city "policy", I am politely demanding that the barrier be reduced in size to allow my store
front to utilize the revenue producing parking space.

Please call me at your earliest convenience.  If the city will not work with me on this matter, I
will be forced to file a suit against the city as a result.

Thank you.

Best regards,

Dan DiCesare
16 Market Street/owner
603-502-3365

On Wed, Mar 16, 2022 at 4:01 PM Beverly M. Zendt <bmzendt@cityofportsmouth.com>
wrote:

Good afternoon,

 

Per our conversation – here is the direction that we have received from the City Council and what are
utilizing as we work through this year’s applications:

 

2.     Abutter Approval. If the applicant proposes utilization area beyond the
extended boundaries of their storefront and into parking, street, or sidewalk
area in-front of abutting businesses – they must first provide abutter
consent for use of such spaces.

mailto:dadicesare@gmail.com
mailto:bmzendt@cityofportsmouth.com
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There are a host of sites that do not fit exactly into this as not all sites are organized as linear street
fronting sites - but this is the rule of thumb and seems to relate to use of the space directly in front of
your business.

 

Best Regards,

 

Beverly Mesa-Zendt AICP

Director | Planning Department

City of Portsmouth

1 Junkins Avenue

Portsmouth, NH 03801

  (603) 610-7216

  Bmz@cityofportsmouth.com

  Planning Department | City of Portsmouth

Notice of Public Disclosure: This e-mail account is public domain. Any correspondence from or to this e-mail account is a public
record. Accordingly, this e-mail, in whole or in part, may be subject to disclosure pursuant to RSA 91-A, regardless of any claim
of confidentiality or privilege asserted by an external party.

 

 

From: Daniel DiCesare [mailto:dadicesare@gmail.com] 
Sent: Wednesday, March 16, 2022 9:47 AM
To: Beverly M. Zendt <bmzendt@cityofportsmouth.com>
Subject: Re: 16 Market Street retail space

 

Please find attached, pdf picture of my retail frontage from last year.  Lizology in the yellow
(16 Market Street).  I can provide more pictures for you if needed.

 

Thank you,

 

Dan

mailto:Bmz@cityofportsmouth.com
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.cityofportsmouth.com%2fplanportsmouth&c=E,1,-85DsGdXzhZWOKotm1Ys-Cvd_0gh-O2qN-aMqSf7bex7g8nw9v3zcDPha7s-0_k8M91qMJEV8FfBtJtvwVy1porB4RugVjMzozKWSDeC7UyQLZE,&typo=1
mailto:dadicesare@gmail.com
mailto:bmzendt@cityofportsmouth.com


 

On Wed, Mar 16, 2022 at 9:28 AM Daniel DiCesare <dadicesare@gmail.com> wrote:

Hi Beverly,

 

Would you please provide a number I can reach you on directly?  I would like to set up a
call then a meeting with you at city hall regarding the parking  in front of my retail space
at 16 Market Street.

 

This will hopefully clarify my position on the subject.

 

Thank you in advance,

 

Dan DiCesare

603-502-3365

mailto:dadicesare@gmail.com


From: Perry Silverstein
To: Mike Casad
Cc: Beverly M. Zendt; Andrew Bagley; Benjamin M. Fletcher
Subject: Perry-photos showing loading zone issue
Date: Tuesday, March 8, 2022 9:53:25 AM

Hi Mike - can somebody explain how a tractor trailer (here without Joanne’s outdoor seating) can
pull in and fit with her taking the front of the loading zone?  You will certainly need the parking
space in front.  That truck comes twice a week for LeRoux Kitchen my tenant.  Trucks are in and
out all day….large and small.  There is usually a couple delivery trucks in there and they need all
that space.  Not being able to pull straight in is hard enough.  She should be charged for the
parking space she displaces.  She is the Assistant mayor and should be treated like everybody else
in regard to fees, especially if she is making things difficult for her neighbors

My retail tenants:  LeRoux Kitchen, The Black Dog, and Clay’s are not happy about their
deliveries being interrupted.  Solari across the street and Lizology women’s clothing store also
wrote letters complaining.  Salt Cellar across from her on Commercial Alley wrote a letter on this.
Nobody really listened.  For Joanna to have outdoor seating for her private business... she has
made business hard for the surrounding retailers.  One of my retailers has already told me they
may choose to not renew their lease at the end of this year if deliveries are interrupted.

Perry

When Cup of Jo is taking this back section the truck needs that front parking space.  That parking
space costs the City $5700 for 6 months on average according to Ben Fletcher.  And it will now be
taken for 8 months with the City Council extending into April and November.

mailto:slacknh@comcast.net
mailto:mcasad@cityofportsmouth.com
mailto:bmzendt@cityofportsmouth.com
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if Cup of Jo blocks the trucks from pulling in you need that front parking space.
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