
 
 

REGULAR MEETING* 
BOARD OF ADJUSTMENT 

EILEEN DONDERO FOLEY COUNCIL CHAMBERS 
MUNICIPAL COMPLEX, 1 JUNKINS AVENUE 

PORTSMOUTH, NEW HAMPSHIRE 
 

Members of the public also have the option to join the meeting over Zoom  
(See below for more details)* 

 
7:00 P.M.                                                        September 27, 2022 
                                                                 

AGENDA 
 
I. NEW BUSINESS 
 

A. The request of Emily Morgan Revocable Trust of 2021 (Owner), for property located at 127 
Willard Avenue whereas relief is needed to replace the existing front porch with new covered 
landing with steps which requires the following: 1) A Variance from Section 10.521 to allow a 
6 foot secondary front yard where 15 feet is required. 2) A Variance from Section 10.321 to 
allow a nonconforming building or structure to be expanded, reconstructed or enlarged without 
conforming to the requirements of the Ordinance. Said property is located on Assessor Map 
149 Lot 37 and lies within the General Residence A (GRA) district. (LU-22-180) 
 

B. The request of Anne R. Landau Bellaud (Owner), for property located at 55 Aldrich Rd 
whereas relief is needed to remove existing front steps and construct new deck and steps which 
requires the following: 1)  A Variance from Section 10.521 to allow a 2.5 foot front yard where 
15 feet is required.  2) A Variance from Section 10.321 to allow a nonconforming building or 
structure to be expanded, reconstructed, or enlarged without conforming to the requirements of 
the Ordinance.   Said property is located on Assessor Map 153 Lot 44 and lies within the 
General Residence A (GRA) district. (LU-22-181) 
 

C. The request of Seth Monkiewicz (Applicant), and Betty Ann Fraser (Owner), for property 
located at 42 Harvard Street whereas relief is needed for the upward expansion of existing 
garage and mudroom to create and attached ADU which requires the following: 1)  A Variance 
from Section 10.521 to allow a 22 foot front yard where 30 feet is required. 2) A Variance from 
Section 10.321 to allow a nonconforming structure or building to be expanded, reconstructed or 
enlarged without conforming to the requirements of the Ordinance. Said property is located on 
Assessor Map 259 Lot 30 and lies within the Single Residence B (SRB) district. (LU-22-176) 
 

A. The request of Brian and Charlene Huston (Owners), for property located at 44 Harding 
Road whereas relief is needed to remove the existing deck and construct new deck with stairs 
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which requires the following: 1) A Variance from Section 10.521 to allow 25% building 
coverage where 20% is the maximum allowed.  2) A Variance from Section 10.321 to allow a 
nonconforming structure or building to be extended, reconstructed or enlarged without 
conforming to the requirements of the Ordinance. Said property is located on Assessor Map 
250 Lot 75 and lies within the Single Residence B (SRB) district. (LU-22-178) 
 

B. The request of Madison Tidwell & Brendan Barker (Owners), for property located at 38 
Thaxter Road whereas relief is needed to construct a 14' x 25' rear second story over an 
existing structure which requires the following: 1) A Variance from Section 10.521 to allow a 
23 foot rear yard where 30 feet is required.  2)  A Variance from Section 10.321 to allow a 
nonconforming building or structure to be expanded, reconstructed or enlarged without 
conforming to the requirements of the Ordinance. Said property is located on Assessor Map 
166 Lot 36 and lies within the Single Residence B (SRB) district. (LU-22-164) 
 

C. The request of ADL 325 Little Harbor Road Trust (Owner), for property located at 325 
Little Harbor Road whereas relief is needed to renovate an existing historic barn which 
requires the following:  1)  A Variance from Section 10.628.30 to permit a bottom/basement 
finished floor elevation of 8 feet where 7.88 feet exist where 9 feet is required. Said property is 
located on Assessor Map 205 Lot 2 and lies within the Rural (R) district. (LU-21-220) 
 

D. The request of John T. & Mary R. McDonald (Owners), for property located at 74 Sunset 
Road whereas relief is needed to add a front porch, front dormer and connection to garage 
which requires the following: 1) Variances from Section 10.521 to allow a) a 16 foot front yard 
where 30' is required; and b) 26.5% building coverage where 20% is required.  2)  A Variance 
from Section 10.321 to allow a nonconforming building or structure to be expanded, 
reconstructed or enlarged without conforming to the requirements of the Ordinance.  Said 
property is located on Assessor Map 153 Lot 14 and lies within the Single Residence B (SRB) 
district. (LU-22-182) 
 

E. The request of Neila LLC (Owner), for property located at 324 Maplewood Avenue whereas 
relief is needed to convert existing garage into a dwelling unit which requires the following: 1) 
Variances from Section 10.5A41.10A to allow a) a lot area per dwelling unit of 1,780 square 
feet where 3,000 square feet is required; and b) a 1 foot side yard where 5 feet is required.  2) A 
Variance from Section 10.1114.21 to allow an 8.5 foot wide by 18 foot long parking space 
where 8.5 feet by 19 feet is required. Said property is located on Assessor Map 141 Lot 1 and 
lies within the Character District 4-L2 (CD4-L2) and the Historic district. (LU-22-183) 
 

F. The request of Jeffrey & Melissa Foy (Owners), for property located at 67 Ridges Court 
whereas relief is needed for the expansion of the existing main roof and front porch roof and 
addition of new roof over side doorway which requires the following: 1) Variances from 
Section 10.521 to allow a) an 8 foot front yard where 30 feet is required to expand the existing 
front porch; b) a 13.5 foot front yard where 30 is required to expand the main roof of the house; 
c) a 13.5 foot front yard where 30 feet is required for a new roof over an existing doorway; and 
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d) a 9.5 foot left side yard where 10 feet is required for a new roof over an existing doorway. 2) 
A Variance from Section 10.321 to allow a nonconforming building or structure to be extended, 
reconstructed or enlarged without conforming to the requirements of the Ordinance. Said 
property is located on Assessor Map 207 Lot 59 and lies within the Single Residence B (SRB) 
district. (LU-22-139) 
 

*Members of the public also have the option to join this meeting over Zoom, a unique meeting ID and 
password will be provided once you register. To register, click on the link below or copy and paste this 
into your web browser:  

https://us06web.zoom.us/webinar/register/WN_d6FYGQ97R8OTmLmpwducCA 
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1. 

The request of Emily Morgan Revocable Trust of 2021 (Owner), for property located at 
127 Willard Avenue whereas relief is needed to replace the existing front porch with new 
covered landing with steps which requires the following: 1) A Variance from Section 10.521 
to allow a 6 foot secondary front yard where 15 feet is required. 2) A Variance from Section 
10.321 to allow a nonconforming building or structure to be expanded, reconstructed or 
enlarged without conforming to the requirements of the Ordinance. Said property is located 
on Assessor Map 149 Lot 37 and lies within the General Residence A (GRA) district. 

Existing & Proposed Conditions 

 Existing 
 

Proposed 
 

Permitted / Required  

Land Use Single 
family 

New front porch 
 

Primarily residential  

Lot area (sq. ft.):  9,148 9,148 7,500 min. 

Lot Area per Dwelling 
Unit (sq. ft.): 

9,148 9,148 7,500 min. 

Lot depth (ft): 111 111 70  min. 

Street Frontage (ft.):  196.5 196.5 100  min. 

Primary Front Yard 
(ft.): 

27 26.5 15  min. 

Secondary Front  Yard 
(ft.): 

6 6 15  min. 

Left  Yard (ft.): 42 42 10 

Rear Yard (ft.): 41 41 20 min. 

Height (ft.): <35 <35 35 max. 

Building Coverage (%): <25 <25 25 max. 

Open Space Coverage 
(%): 

>30 >30 30 min. 

Parking: 2 2 2  

Estimated Age of 
Structure: 

1910  Variance request(s) shown in red. 
 

Other Permits/Approvals Required 

None 
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Neighborhood Context   

 
 

 

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
No prior BOA history found. 

Planning Department Comments 

The applicant is seeking to replace the existing front landing and steps with a new, covered 
front landing.  The existing house is nonconforming to the secondary front yard and the 
proposed landing will extend to the right side of the house, requiring relief from the 
secondary front yard setback.  All other dimensional requirements are met with the proposal.   
  
 

Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 
 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

 (a)The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist between the 

general public purposes of the Ordinance provision and the specific application of that provision to the 
property; and the proposed use is a reasonable one. 
OR 

Owing to these special conditions, the property cannot be reasonably used in strict conformance with the 
Ordinance, and a variance is therefore necessary to enable a reasonable use of it. 

 
 
10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an applicant for a 
special exception or variance concerning features of proposed buildings, structures, parking or uses 
which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed 
conditions upon such special exception or variance. 
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2. 

The request of Anne R. Landau Bellaud (Owner), for property located at 55 Aldrich 
Rd whereas relief is needed to remove existing front steps and construct new deck and 

steps which requires the following: 1)  A Variance from Section 10.521 to allow a 2.5 
foot front yard where 15 feet is required.  2) A Variance from Section 10.321 to allow a 
nonconforming building or structure to be expanded, reconstructed, or enlarged without 
conforming to the requirements of the Ordinance.   Said property is located on Assessor 
Map 153 Lot 44 and lies within the General Residence A (GRA) district. 

Existing & Proposed Conditions 

 Existing 
 

Proposed 
 

Permitted / Required  

Land Use Single 
family 

New front porch 
 

Primarily residential  

Lot area (sq. ft.):  8,276 8,276 7,500 min. 

Lot Area per Dwelling 
Unit (sq. ft.): 

8,276 8,276 7,500 min. 

Lot depth (ft): 73 73 70  min. 

Street Frontage (ft.):  199 199 100  min. 

Primary Front Yard 
(ft.): 

17.5” 2.5’ 15  min. 

Left  Yard (ft.): 11.5 11.5 10  min. 

Right Yard (ft.): 15 15 10 

Rear Yard (ft.): 28 28 20 min. 

Height (ft.): <35 <35 35 max. 

Building Coverage 
(%): 

<25 <25 25 max. 

Open Space 
Coverage (%): 

>30 >30 30 min. 

Parking: 2 3 2  

Estimated Age of 
Structure: 

1830 
(2020) 

 Variance request(s) shown in red. 
 

 

 

Other Permits/Approvals Required 

None 
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Neighborhood Context   

 
 

 

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
No prior BOA history found. 

Planning Department Comments 

The property is currently undergoing renovations, including the addition of a 2 car 
garage.  The existing front steps are old and need to be repaired or replaced.  The 
applicant is proposing to remove the existing front landing and steps and replace with a 
new, wider landing with steps that will be increase the front yard setback slightly more 
than what exists, from 17.5 inches to 2.5 feet.       
 
 

Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 
10.233 of the Zoning Ordinance): 
 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

 (a)The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist between the 

general public purposes of the Ordinance provision and the specific application of that provision 
to the property; and the proposed use is a reasonable one. 
OR 

Owing to these special conditions, the property cannot be reasonably used in strict conformance with the 
Ordinance, and a variance is therefore necessary to enable a reasonable use of it. 

 
 
10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an applicant for 
a special exception or variance concerning features of proposed buildings, structures, parking or 
uses which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed 
conditions upon such special exception or variance. 
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3. 

The request of Seth Monkiewicz (Applicant), and Betty Ann Fraser (Owner), for 
property located at 42 Harvard Street whereas relief is needed for the upward 

expansion of existing garage and mudroom to create and attached ADU which requires 
the following: 1) A Variance from Section 10.521 to allow a 22 foot front yard where 30 
feet is required and to allow a lot area of 13,039 square feet where 15,000 square 
feet is required (not originally advertised). 2) A Variance from Section 10.321 to 
allow a nonconforming structure or building to be expanded, reconstructed or enlarged 
without conforming to the requirements of the Ordinance. Said property is located on 

Assessor Map 259 Lot 30 and lies within the Single Residence B (SRB) district. 

Existing & Proposed Conditions 

 Existing 
 

Proposed 
 

Permitted / Required  

Land Use Single 
family 

Garage 
expansion w/ 
AADU 
 

Primarily residential  

Lot area (sq. ft.):  13,039 13,039* 15,000 min. 

Lot Area per Dwelling 
Unit (sq. ft.): 

13,039 13,039 15,000 min. 

Lot depth (ft): 122 122 100  min. 

Street Frontage (ft.):  106 106 100  min. 

Primary Front Yard 
(ft.): 

22 22 30  min. 

Right  Yard (ft.): 34 30 10  min. 

Left  Yard (ft.): 10 10 10 

Rear Yard (ft.): 70 55 30 min. 

Height (ft.): >35 <35 35 max. 

Building Coverage 
(%): 

11 16 20 max. 

Open Space 
Coverage (%): 

>40 >40 40 min. 

Parking: 2 3 3  

Estimated Age of 
Structure: 

1953  Variance request(s) shown in red. 
*was not advertised* 

 

Other Permits/Approvals Required 

Planning Board – CUP for ADU  
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Aerial Map 
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Previous Board of Adjustment Actions 
No prior BOA history found. 

Planning Department Comments 

The applicant is seeking to renovate the existing garage and add a second floor to 
accommodate an attached Accessory Dwelling Unit (ADU) which includes squaring off 
the addition with the existing front wall plane of the house, which sits at 22 feet from the 
front lot line where 30 is required.  In order to qualify for an attached ADU, the lot must 
be conforming.  The lot area for this lot is just under the 15,000 minimum, at 13,039 
square feet.  This was not originally advertised as part of the legal notice.  This relief 
recognizes the nonconforming lot size, and if the Board feels sufficient notice was 
provided for this application votes to approve the request, staff would recommend the 
Board include the following stipulation: 
 
1)  The lot area shall be 13,039 square feet.     
 

Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 
10.233 of the Zoning Ordinance): 
 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

 (a)The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist between the 

general public purposes of the Ordinance provision and the specific application of that provision 
to the property; and the proposed use is a reasonable one. 
OR 

Owing to these special conditions, the property cannot be reasonably used in strict conformance with the 
Ordinance, and a variance is therefore necessary to enable a reasonable use of it. 

 
 
10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an applicant for 
a special exception or variance concerning features of proposed buildings, structures, parking or 
uses which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed 
conditions upon such special exception or variance. 
 











































 

 

 SEACOAST ROOFING 
& Exteriors 
Jobs Done Right 
 
PO 2485, Seabrook, NH 03874 

   (603) 405-8884  

   vnastasia@roofinginnh.com 
 

 

 roofinginnh.com                       facebook.com/seacoastroofingext                        instagram.com/roofinginnh 
 

   

This Contract for Services is made effective as of 06/14/2022, by and between THE CLIENT: BRIAN 

HUSTON, 44 HARDING RD, PORTSMOUTH, NH  AND  SEACOAST ROOFING & EXTERIORS of PO 2485, 

SEABROOK, New Hampshire 03874.  

DESCRIPTION OF SERVICES. Beginning on or about TBD SEACOAST ROOFING & EXTERIORS will provide 
to THE CLIENT:, the following exterior services (collectively, the "Services"):  
   
The services will be performed at the property of THE CLIENT’S PROPERTY AT 44 HARDING RD, 
PORTSMOUTH, NH (the "Worksite").  
   
SCOPE OF WORK.  
a. SEACOAST ROOFING & EXTERIORS shall provide all labor and materials, to do the described services on THE 
CLIENT’S  property.  
 
WORK TO BE PERFORMED: 
REMOVE EXISITING DECK 
EXCAVATE & INSTALL DECKNEW FOOTING 
INSTALL NEW COMPOSITE DECK (517 SQFT) 
WOLF SERENITY HARBOR GREY 
INCLUDES: 

• DRINK RAILS HABOR GREY WITH WHITE SQUARE BALUASTERS 
• 2 SETS OF STAIRS  
• 2 GATES 

 
JOB PRICE: 
$43,000 

• INCLUDES DRAWINGS & PERMIT 
• ALL LABOR, MATERIALS, PORTABLE RESTROOM, AND DUMPSTER. 

 
 b. The work will be performed Monday through Saturday, statutory holidays excluded, unless the parties 
mutually agree otherwise, provided that the Services will be performed only if weather conditions are favorable, in 
order to ensure an acceptable finished product.  
   
 
WORK SITE. THE CLIENT: hereby authorizes and SEACOAST ROOFING & EXTERIORS to commence and complete 
the usual and customary excavation and grading on the Work Site as may be required in the judgment of and 
SEACOAST ROOFING & EXTERIORS to complete the Roofing Work. Unless called for in the drawings or 
specifications, no landscaping, finish grading, filling or excavation is to be performed at the Work Site by and 
SEACOAST ROOFING & EXTERIORS.  
   
PAYMENT. Payments shall be made to SEACOAST ROOFING & EXTERIORS, SEABROOK, New Hampshire 03874 
 
THE CLIENT agrees to pay 50% of total upon contract signing & the remaining 50% immediately upon 
the job completion *Payment is to be in cash, money order, bank check, or credit card (additional 
6.75% service fee).  
   
If any invoice is not paid when due, interest will be added to and payable on all overdue amounts at 12 percent per 
year, or the maximum percentage allowed under applicable laws, whichever is less. THE CLIENT shall pay all costs 
of collection, including without limitation, reasonable attorney fees.  
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In addition to any other right or remedy provided by law, if THE CLIENT fails to pay for the Services when due, 
and SEACOAST ROOFING & EXTERIORS has the option to treat such failure to pay as a material breach of this 
Contract, and may cancel this Contract and/or seek legal remedies.  
   
PERMITS. and THE CONTRACTOR:  shall apply for and obtain such permits and regulatory approvals as may be 
required by the local municipal/county government, the cost thereof shall be included as part of the Payment to 
and SEACOAST ROOFING & EXTERIORS under this Contract.  
   
INSURANCE. and SEACOAST ROOFING & EXTERIORS shall maintain general liability, workers compensation and 
builder's risk insurance in accordance with the minimum requirements of the state throughout the duration of the 
Services. and SEACOAST ROOFING & EXTERIORS provide THE CLIENT: with proof of insurance upon the request 
of THE CLIENT 
 
SURVEY AND TITLE. THE CLIENT will indicate the property lines to and SEACOAST ROOFING & EXTERIORS and 
will provide boundary stakes by a licensed land surveyor if THE CLIENT are in doubt about the property 
boundaries.  
   
CHANGE ORDERS. THE CLIENT may make changes to the scope of the work from time to time during the term 
of this Contract. However, any such change or modification shall only be made by written "Change Order" signed 
by both parties. Such Change Orders shall become part of this Contract. THE CLIENT agrees to pay any increase 
in the cost of the Roofing work as a result of a Change Order. In the event the cost of a Change Order is not known 
at the time a Change Order is executed, and SEACOAST ROOFING & EXTERIORS shall estimate the cost thereof 
and THE CLIENT shall pay the actual cost whether or not it is in excess of the estimated cost.  
   
ACCESS. THE CLIENT will allow free access to work areas for workers and vehicles and will allow areas for the 
storage of materials and debris. Driveways will be kept clear for the movement of vehicles during work hours. and 
SEACOAST ROOFING & EXTERIORS will make reasonable efforts to protect driveways, lawns, shrubs, and other 
vegetation.  
   
TERM. This Contract will terminate automatically upon completion by and SEACOAST ROOFING & EXTERIORS of 
the Services required by this Contract.  
   
WARRANTY.  SEACOAST ROOFING & EXTERIORS shall provide its services and meet its obligations under this 
Contract in a timely and workmanlike manner, using knowledge and recommendations for performing the services 
which meet generally acceptable standards in and SEACOAST ROOFING & EXTERIORS’ community and region, and 
will provide a standard of care equal to, or superior to, care used by Contractor's similar to and SEACOAST 
ROOFING & EXTERIORS on similar projects. NO WARRANTY ON MATERIALS CLIENT IS SUPPLYING IS GIVEN. 
MANUFACTURER’S WARRANTY ON MATERIALS PROVIDED BY US IS ASSIGNED TO THE CLIENT. WE OFFER A 
LIFETIME WORKMANSHIP WARRANTY ON OUR WORK. 
    
COMPLETION OF SERVICES. Upon the completion of the roofing services by and SEACOAST ROOFING & 
EXTERIORS, and SEACOAST ROOFING & EXTERIORS shall see to it that THE CLIENT‘S property is restored to the 
condition that it was in prior to any work completed by SEACOAST ROOFING & EXTERIORS, and SEACOAST 
ROOFING & EXTERIORS shall see to it that all portions used by  SEACOAST ROOFING & EXTERIORS during the 
term of this Contract shall be broom clean and free of debris.  
   
DEFAULT. The occurrence of any of the following shall constitute a material default under this Contract:  
   
 a. The failure to make a required payment when due.  
   
 b. The insolvency or bankruptcy of either party.  
   
 c. The subjection of any of either party's property to any levy, seizure, general assignment for the benefit of 
creditors, application or sale for or by any creditor or government agency.  
   
 d. The failure to make available or deliver the Services in the time and manner provided for in this Contract.  
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REMEDIES. In addition to any and all other rights a party may have available according to law, if a party defaults by 
failing to substantially perform any provision, term or condition of this Contract (including without limitation the failure to 
make a monetary payment when due), the other party may terminate the Contract by providing written notice to the 
defaulting party. This notice shall describe with sufficient detail the nature of the default. The party receiving such notice 
shall have 7 days from the effective date of such notice to cure the default(s). Unless waived by a party providing notice, 
the failure to cure the default(s) within such time period shall result in the automatic termination of this Contract.  
   
ARBITRATION. Any controversies or disputes arising out of or relating to this Contract shall be resolved by binding 
arbitration in accordance with the then-current Commercial Arbitration Rules of the American Arbitration Association. The 
parties shall select a mutually acceptable arbitrator knowledgeable about issues relating to the subject matter of this 
Contract. In the event the parties are unable to agree to such a selection, each party will select an arbitrator and the two 
arbitrators in turn shall select a third arbitrator, all three of whom shall preside jointly over the matter. The arbitration 
shall take place at a location that is reasonably centrally located between the parties, or otherwise mutually agreed upon 
by the parties. All documents, materials, and information in the possession of each party that are in any way relevant to 
the dispute shall be made available to the other party for review and copying no later than 30 days after the notice of 
arbitration is served.  The arbitrator(s) shall not have the authority to modify any provision of this Contract or to award 
punitive damages. The arbitrator(s) shall have the power to issue mandatory orders and restraint orders in connection 
with the arbitration. The decision rendered by the arbitrator(s) shall be final and binding on the parties, and judgment 
may be entered in conformity with the decision in any court having jurisdiction. The agreement to arbitration shall be 
specifically enforceable under the prevailing arbitration law. During the continuance of any arbitration proceeding, the 
parties shall continue to perform their respective obligations under this Contract.  
   
ENTIRE AGREEMENT. This Contract contains the entire agreement of the parties, and there are no other promises or 
conditions in any other agreement whether oral or written concerning the subject matter of this Contract. This Contract 
supersedes any prior written or oral agreements between the parties.  
   
SEVERABILITY. If any provision of this Contract will be held to be invalid or unenforceable for any reason, the remaining 
provisions will continue to be valid and enforceable. If a court finds that any provision of this Contract is invalid or 
unenforceable, but that by limiting such provision it would become valid and enforceable, then such provision will be 
deemed to be written, construed, and enforced as so limited.  
   
AMENDMENT. This Contract may be modified or amended in writing, if the writing is signed by the party obligated under 
the amendment.  
   
GOVERNING LAW. This Contract shall be construed in accordance with the laws of the State of New Hampshire.  
   
NOTICE. Any notice or communication required or permitted under this Contract shall be sufficiently given if delivered in 
person or by certified mail, return receipt requested, to the address set forth in the opening paragraph or to such other 
address as one party may have furnished to the other in writing.  
   
WAIVER OF CONTRACTUAL RIGHT. The failure of either party to enforce any provision of this Contract shall not be 
construed as a waiver or limitation of that party's right to subsequently enforce and compel strict compliance with every 
provision of this Contract.  
   
SIGNATORIES. This Agreement shall be signed on behalf of THE CLIENT by THE CLIENT, Owner and on behalf of and 
SEACOAST ROOFING & EXTERIORS by Vincenzo Nastasia, Director and effective as of the date first above written.  
 
  CLIENT: BRIAN HUSTON 
 
By: ________________________________________  
   
CONTRACTOR:  
SEACOAST ROOFING & EXTERIORS   
   
By: ________________________________________  
Vincenzo Nastasia 
Managing Director         

DocuSign Envelope ID: 7CE84B0F-4A4E-4807-8FD9-0B26F76A9554



Todd Michel  
969 Ocean BLVD. 

Rye NH. 03870 

(978) 580 9642 

buildersoffice@gmail.com 

 

To: Board of Adjustment                                                   Date: Aug. 30 2022  

       Land Use Application LU-22-164 

Job Location: 

       38 Thaxter Rd. 

 

The variance will not be contrary to public interest: 

We believe The addition of a Master bed room over the existing 
addition will not have any effect on public interest. 

The addition will be more in keeping with the surrounding properties.  

 

The spirit of the Ordinance will be observed: 

We believe The ordinance was implemented for this purpose and to 
give relief in in this type of use.   

 

Substantial justice will be done:  

We believe Substantial justice will be done by granting a variance and is 
in line with other variances issued .  

mailto:buildersoffice@gmail.com


 

The Value of surrounding properties will not be diminished: 

The addition will be more Architecturally pleasing then the existing roof 
structure and will not diminish surrounding Values.  

 

Literal enforcement of the provision of the ordinance would result in an 
unnecessary hardship: 

The Home Owners have a growing Family and this addition would allow 
them to stay at their  Thaxter Rd. Home.  
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EXHIBIT A 



EXHIBIT B



EXHIBIT C 



















































































































PRESERVATION 11:MBER FRAMING, INC., P.O. BOX 28, BERWICX, ME 03901 
Office: (207) 698-1695 C.ell: (603) 781-3725 E-mail: arron@preservatiomimberframing.com 

Gty of Portsmouth, NH 

Re: Variance for Lady Isle Historic Barn & Historic Cottage 

Dear Sir or Madam, 

August 30t\ 2022 

As per your request, this is a letter of support for acquiring a variance for the Lady Isle Barn 
& Original Fisherman's Cottage. 

The original timber framed construction of the Lady Isle Barn is set upon and supported by 
a stone foundation that is in very good condition. The perimeter is made of cut and broken large 
rubble stones quarried locally and the undercarriage of the barn is supported on beautiful granite 
pillars. The stone foundation is original to this 19th century timber framed barn. The cottage also 
sits on a very good stone foundation. Both buildings have survived for over two hundred years as 
a result of their sound foundations. 

Altering these foundations to meet the new city regulations is difficult and expensive. There 
is also a significant inherent risk to lifting the buildings up in the air in order to add to the 
foundation in order to meet a new modem code requirement. These foundations have stood the 
test of time. They are solid, cohesive, and historic. They have survived many storms and floods. 

Lady Island is largely ledge. These foundations are on solid ground. Flood water has flowed 
in and out over the years with little damage to the structures above. There is the potential for 
significant damage to the foundation and the timber framed structures if lifting is required for 
flood plain compliance. 

The timber framed structures of both the barn and cottage are substantial. While some 
repairs are necessary, they stand strong. With good preservation and thoughtful adaptive re-use 
they will continue to be a vibrant long lasting part of the Portsmouth community. 

To alter or change the barn foundation would greatly impact the overall structure and the 
look of the barn. There is little to gain here to meet compliance with the current code and for the 
risk and expense involved. 

The design of the foundation, known as a Bank Barn, leaves the foundation highly visible 
on two sides facing the water. We highly recommend you approve the variance for the barn and the 
cottage, because of their historic importance and longevity. The barn and cottage are authentic, 
original, and highly visible from the waterfront and surrounding community. To elevate them would 
be a significant aesthetic change. The context of our historic buildings in Portsmouth, New 
Hampshire is the reason why people live and visit here. 

Respectfully Submitted, 

CL/_,!¢ 
Arron J. Sturgis, President 
Preservation Timber Framing Inc. 
www.preservationtimberframing.com 
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HOEFLE, PHOENIX, GORMLEY & ROBERTS, PLLC 
ATTORNEYS AT LAW 

127 Parrott Avenue, P.O. Box 4480 I Portsmouth, NH, 03802-4480 
Telephone: 603.436.0666 I Facsimile: 603.431.0879 I www.hpgrlaw.com 

HAND DELIVERED 

Peter Stith, Principal Planner 

Portsmouth City Hall 

1 Junkins Avenue 

Portsmouth, NH 03801 

August 31, 2022 

Re: Mary McDonald and John McDonald III, Owner/ Applicant 
Property Location:74 Sunset Road 

Tax Map153, Lotl4 

Single Residence B ("SRB") 

Dear Mr. Stith & Zoning Board Members: 

On behalf of Mary McDonald and John McDonald III, enclosed please find the following 

in support of a request for zoning relief: 

• Digital Application submitted via Viewpoint earlier today.
• Owner's Authorization.
• 8/31/2022 - Memorandum and exhibits in support of Variance Application

We look forward to presenting this application to the Zoning Board at its September 20,

2022 meeting. 

Enclosure 

cc: Mary McDonald & John McDonald III 

Eric Weinrieb, Altus Engineering 

Butch Ricci, Ricci Construction 

DANIEL C. HOEFLE 

R. TIMOTHY PHOENlX

LAWRENCE B. GORMLEY 

SfEPHEN H. ROBERTS 

R. PETER TAYLOR

KEVIN M. BAUM 

GREGORY D. ROBBINS 

MONICA F. KIESER 

JACOBJ,B. MARVELLEY 

DUNCAN A EDGAR 

SfEPHANIE j. JOHNSON 

OF COUNSEL: 

SAMUEL R. REID 

JOHN AHLGREN 
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HOEFLE, PHOENIX, GORMLEY & ROBERTS, PLLC 
ATTORNEYS AT LAW 

127 Parrott Avenue, P.O. Box 4480 I Portsmouth, NH, 03802-4480 

Telephone: 603.436.0666 I Facsimile: 603.431.0879 I www.hpgrlaw.com 

HAND DELIVERED 

Peter Stith, Principal Planner 
Portsmouth City Hall 
1 Junkins A venue 
Portsmouth, NH 03801 

Re: Neila, LLC, Owner/Applicant 
324 Maplewood Avenue 
Tax Map 141/Lot 1 

Dear Mr. Stith & Zoning Board Members: 

August 31, 2022 

On behalf of Neila, LLC, Owner/Applicant, enclosed please find the following in support 

of a request for zoning relief: 

• Digital Application submitted via Viewpoint earlier today.
• Owner Authorization.
• 8/31/2022 - Memorandum and exhibits in support of variance application.

We look forward to presenting this application to the Zoning Board at its September 20,

2022 meeting. 

Encl. 

cc: Nicole Abshier, Member, Neila, LLC 
Altus Engineering, Inc. 
Brendan McNamara, Architect 

DANIEL C. H OEFLE R. PETER TAYLOR

R. TIIVIOTHY PHOENIX KIMBERLY J.H. MEMMESHEIMER 

LAWRENCE B. GORMLEY KEVIN M. BAUM 

STEPHEN H. ROBERTS GREGORY D. ROBBINS 

Very truly yours, 

�9� R. Timothy Phoenix
Monica F. Kieser

MONICA F. KIESER STEPHANIE J. JOHNSON 

SAMUEL HARKINSON 
OF COUNSEL: 

JACOBJ.B. MARVELLEY SAMUEL R. REID 

DUNCAN A. EDGAR 
JOHN AHLGREN 



OWNER'S AUTHORIZATION 

I, Nicole L. Abshier, member of NEILA, LLC, 
Owner/ Applicant of 324 Maplewood Avenue, Tax Map 141/Lot 
1, hereby authorize law firm Hoefle, Phoenix, Gormley & 
Roberts, PLLC to represent me before any and all City of 
Ports1nouth Representatives, Boards and Commissions for 
permitting the project. 

Respectfully submitted, 

Nicole L. Abshier, Member 



TO: 

FROM: 

DATE: 

RE: 

MEMORANDUM 

Portsmouth Zoning Board of Adjustment ("ZBA") 
R. Timothy Phoenix, Esquire
Monica F. Kieser, Esquire
August 31, 2022

Owner/Applicant: Neila, LLC (Nicole Abshier)
Property: 324 Maplewood Avenue (Cabinet Concepts)
Tax Map 141, Lot 1
CD4-L2 Zoning District

Dear Chairman Parrott and Members of the Zoning Board of Adjustment ("ZBA"): 

On behalf of the applicant, Neila, LLC ("Applicant" or "Abshier"), we are pleased to 

submit this Memorandum and exhibits in support of the requested variances from the Portsmouth 

Zoning Ordinance ("PZO" or "Ordinance"). 

I. EXHIBITS

A. Board of Adjustment Site Plan - issued by Altus Engineering, Inc.
B. Architectural Plan Set- issued by Brendan McNamara.
C. Site Photographs.

• Street view & aerial views
D. Tax Map 141.

II. PROPERTY/PROJECT

324 Maplewood Avenue is a 3,560 s.f. lot located at the comer of Maplewood and 

Dennett Street in the CD4-L2 and Historic Overlay Districts (the "Property"). The lot contains 

two structures: a blue two-story structure with a 652 s.f. retail cabinet shop (Cabinet Concepts) 

on the first floor and a 655 s.f. apartment on the second floor; and a 1,080 s.f. one story  

garage/accessory structure. The accessory structure is the focus of this application. Nicole 

Abshier of 31 Dennett Street formed Neila, LLC to purchase the Property this summer to control 

development of the garage adjacent to her home and intends to convert it to a one bedroom 

apartment, significantly improving its appearance and functionality (the "Project"). The 

structure will remain the same size and height, will continue to accommodate interior parking, 

and the Historic District Commission ("HDC") will review the exterior fac;ade. 

Principal Planner Peter Stith determined dimensional relief is required for lot size per 

dwelling unit, conversion of a structure in the rear yard setback, and parking space size for the 

interior space in the garage 1 ft. less than the required depth. 



III. RELIEF REQUIRED

1. PZO §10.5A41.10A

IV. 

• Lot area per dwelling unit-1,780 s.f. (3560/2) where 3,000 s.f. is required.

• Rear yard setback - to permit a dwelling in an existing structure 1 ft. from the rear

lot line where 5 ft. is required.

2. PZO §10.1114.21- to permit parking space in the garage measuring 8.5 ft. by 18 ft.

where 8.5 ft. by 19 ft. is required.

VARIAN CE REQUIREMENTS 

1. The variances will not be contrary to the public interest.

2. The spirit of the ordinance is observed.

The first step in the ZBA's analysis is to determine whether granting a variance is not

contrary to the public interest and is consistent with the spirit and intent of the ordinance, 

considered together pursuant to Malachy Glen Associates, Inc. v. Town of Chichester, 155 N.H. 

102 (2007) and its progeny. Upon examination, it must be determined whether granting a 

variance "would unduly and to a marked degree conflict with the ordinance such that it violates 

the ordinance's basic zoning objectives." Id. "Mere conflict with the zoning ordinance is not 

enough." Id.

The purpose of the Portsmouth Zoning Ordinance as set forth in PZO § 10.121 is "to 

promote the health, safety and the general welfare of Portsmouth and its region in accordance 

with the City of Portsmouth Master Plan . . .  [by] regulating": 

1. 

2. 

3. 

4. 

5. 

The use of land, buildings and structures for business, industrial, residential and 
other purposes -The Project repurposes an existing, underutilized, accessory 
building to provide a modest apartment and interior parking. 
The intensity of land use, including lot sizes, building coverage, building height 
and bulk, yards and open space - The lot is nonconforming as to lot size, 
coverage and rear yard (from Dennett Street). Accordingly, no increase in 
footprint is proposed. Instead, the Project utilizes the existing structure, which 
accommodates the single parking space required for the apartment. 
The design of facilities for vehicular access, circulation, parking and loading -
There are sufficient parking spaces on the lot for the existing uses and the 
proposed apartment. (Exhibit A). 

The impacts on properties of outdoor lighting, noise, vibration, storm water runoff 
and flooding-The structure exists now. The renovation and addition of a single 
modest dwelling unit in it will not negatively affect abutting properties. 
The preservation and enhancement of the visual environment-The Project will 
renovate the existing structure on the Property improving its appearance and 

2 



6. 

7. 

retaining existing viewsheds, air, light, and space. The HDC will evaluate the 
fa<;:ade to ensure it complies with district requirements. 
The preservation of historic districts, and buildings and structures of historic or 
architectural interest - The proposal preserves and repurposes the long existing 
accessory structure. The Property is located in the Historic District and will 
receive HDC review. 
The protection of natural resources, including groundwater, surface water, 
wetlands, wildlife habitat and air quality - The Property is located on Maplewood 
A venue in a densely developed area. Restoring the existing accessory building in 
place has no impact compared to existing conditions. 

Based upon the foregoing, then variances do not "in a marked degree conflict with the 

ordinance such that they violate the ordinance's basic zoning objectives." Malachy Glen, supra, 

which also held: 

One way to ascertain whether granting the variance would violate 
basic zoning objectives is to examine whether it would alter the 
essential character of the locality .... Another approach to 
[determine] whether granting the variance violates basic zoning 
objectives is to examine whether granting the variance would 
threaten the public health, safety or welfare. ( emphasis added) 

The intend of the Character Districts is to promote the development of walkable, mixed

use, human-scaled places by providing standards for building form and placement and 

related elements of development. The Property is located on Maplewood A venue in a densely 

developed area of the City. (Exhibit A, C, D). No additional structures will be constructed on 

the Property. Through the reuse of the existing accessory building, the Property will be 

refreshed and will offer a modest downtown apartment. The requested variances further 

objectives articulated in the City's 2025 Master Plan which recognized that opportunities to 

create small dwelling units exist in our urban neighborhoods. Master Plan p. 138, 144-45. In 

addition, the Master Plan recognized the need for flexibility in parking requirements to 

accommodate those properties which do not have sufficient dedicated space in neighborhoods 

where on-street parking is utilized. Master Plan p. 140, 144-45. Accordingly, granting each 

requested variance will neither "alter the essential character of the locality," nor "threaten the 

public health, safety or welfare." 

3. Granting the variance will not diminish surrounding property values.

The Project restores and repurposes an existing accessory building located down-gradient

from the Maplewood properties behind it. The Project improves the appearance of the existing 

3 



structure and results in no change to air, light, and space compared to existing conditions. The 

small apartment will not be intensely used accommodates the parking required. In addition to 

Ms. Abshier next door, other abutters have offered their approval of the Project. In light of these 

factors, granting the requested variance will not diminish surrounding property values. 

4. Denial of the variances results in an unnecessary hardship.

a. Special conditions distinguish the property/project from others in the area.

The Property is small and oddly shaped with two existing structures at each end up 

against the lot line opposite De1mett, one of which supp01is a business and apartment. Any 

improvement to or change of use in either structure requires relief. The cabinet business and 

modest apmiment above have sufficient space for parking, leaving the existing accessory 

building under-utilized as storage. These circumstances combine to create special conditions. 

b. No fair and substantial relationship exists between the general public purposes of
the ordinance and its specific application in this instance.

Density limits prevent overburdening of the land and overcrowding while yard setback 

requirements promote adequate air, light, space, and separation between neighbors. Parking 

space requirements ensure sufficient space for vehicles and circulation. The Project adds no new 

structures and merely repurposes the oversized garage to accommodate a small garden apartment 

sorely needed downtown. The addition of a small dwelling unit will not overcrowd the lot or 

conflict with the existing uses on the lot. As the footprint and height of the garage are not 

expanded, the rear yard setback will remain the same. Adequate parking exists on the lot now to 

support the uses, and the Project will offer an interior parking space for the garden apartment 

that, at 18 ft. deep, will accommodate the vast majority of cars. The Project repurposes the 

existing accessory structure creating a small apartment unit with a slightly undersized parking 

space furthering Master Plan objectives. Accordingly, there is no fair and substantial 

relationship between the general public purposes of the PZO and its specific application in this 

instance. 

c. The proposed use is reasonable.

If the use is permitted, it is deemed reasonable. Vigeant v. Hudson, 151 N.H. 747 (2005). 

Residential uses, including duplexes and apartments are permitted in the CD4-L2 Zone as are 

mixed uses. The proposal creatively readapts an existing under-utilized with a new use 

compatible with the area and offers a small apartment in an area where one is needed. 

4 
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  September 27, 2022 Meeting   

 
4. 

The request of Brian and Charlene Huston (Owners), for property located at 44 
Harding Road whereas relief is needed to remove existing deck and construct new 
deck with stairs which requires the following: 1) A Variance from Section 10.521 to allow 
25% building coverage where 20% is the maximum allowed.  2) A Variance from 
Section 10.321 to allow a nonconforming structure or building to be extended, 
reconstructed or enlarged without conforming to the requirements of the 
Ordinance. Said property is located on Assessor Map 250 Lot 75 and lies within the 

Single Residence B (SRB) district. 

Existing & Proposed Conditions 

 Existing 
 

Proposed 
 

Permitted / Required  

Land Use Single 
family 

New deck 
 

Primarily residential  

Lot area (sq. ft.):  10,018 10,018 15,000 min. 

Lot Area per Dwelling 
Unit (sq. ft.): 

10,018 10,018 15,000 min. 

Lot depth (ft): 110 110 100  min. 

Street Frontage (ft.):  90 90 100  min. 

Primary Front Yard 
(ft.): 

22 22 30  min. 

Right  Yard (ft.): 20 20 10  min. 

Left  Yard (ft.): 10 10 10 

Rear Yard (ft.): 42 30 30 min. 

Height (ft.): <35 38” (deck) 35 max. 

Building Coverage 
(%): 

22 25 20 max. 

Open Space 
Coverage (%): 

>40 >40 40 min. 

Parking: 3 3 2  

Estimated Age of 
Structure: 

1966  Variance request(s) shown in red. 
 

 

 

Other Permits/Approvals Required 

None. 
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Neighborhood Context   

 
 

 

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
No prior BOA history found. 

Planning Department Comments 

The applicant is proposing to demolish the existing deck and construct a larger deck on 
the property.  The existing building coverage is nonconforming at 22% in the SRB.  The 
original proposal had a 14 foot deck would encroach into the rear yard by 2 feet, which 
would require a new dimensional variance that was not part of the application or notice.  
The applicant is willing to reduce the depth of the deck to 12 feet to meet the 30 foot 
rear yard, which will also reduce the building coverage to 24.5%.  If the Board grants 
approval, staff would recommend the following stipulation: 
 
1) The deck shall be 12 feet in depth; and 
2)  The allowed building coverage shall be 24.5%.     

 

Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 
10.233 of the Zoning Ordinance): 
 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

 (a)The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist between the 

general public purposes of the Ordinance provision and the specific application of that provision 
to the property; and the proposed use is a reasonable one. 
OR 

Owing to these special conditions, the property cannot be reasonably used in strict conformance with the 
Ordinance, and a variance is therefore necessary to enable a reasonable use of it. 

 
 
10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an applicant for 
a special exception or variance concerning features of proposed buildings, structures, parking or 
uses which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed 
conditions upon such special exception or variance. 
 

























 

 

 SEACOAST ROOFING 
& Exteriors 
Jobs Done Right 
 
PO 2485, Seabrook, NH 03874 

   (603) 405-8884  

   vnastasia@roofinginnh.com 
 

 

 roofinginnh.com                       facebook.com/seacoastroofingext                        instagram.com/roofinginnh 
 

   

This Contract for Services is made effective as of 06/14/2022, by and between THE CLIENT: BRIAN 

HUSTON, 44 HARDING RD, PORTSMOUTH, NH  AND  SEACOAST ROOFING & EXTERIORS of PO 2485, 

SEABROOK, New Hampshire 03874.  

DESCRIPTION OF SERVICES. Beginning on or about TBD SEACOAST ROOFING & EXTERIORS will provide 
to THE CLIENT:, the following exterior services (collectively, the "Services"):  
   
The services will be performed at the property of THE CLIENT’S PROPERTY AT 44 HARDING RD, 
PORTSMOUTH, NH (the "Worksite").  
   
SCOPE OF WORK.  
a. SEACOAST ROOFING & EXTERIORS shall provide all labor and materials, to do the described services on THE 
CLIENT’S  property.  
 
WORK TO BE PERFORMED: 
REMOVE EXISITING DECK 
EXCAVATE & INSTALL DECKNEW FOOTING 
INSTALL NEW COMPOSITE DECK (517 SQFT) 
WOLF SERENITY HARBOR GREY 
INCLUDES: 

• DRINK RAILS HABOR GREY WITH WHITE SQUARE BALUASTERS 
• 2 SETS OF STAIRS  
• 2 GATES 

 
JOB PRICE: 
$43,000 

• INCLUDES DRAWINGS & PERMIT 
• ALL LABOR, MATERIALS, PORTABLE RESTROOM, AND DUMPSTER. 

 
 b. The work will be performed Monday through Saturday, statutory holidays excluded, unless the parties 
mutually agree otherwise, provided that the Services will be performed only if weather conditions are favorable, in 
order to ensure an acceptable finished product.  
   
 
WORK SITE. THE CLIENT: hereby authorizes and SEACOAST ROOFING & EXTERIORS to commence and complete 
the usual and customary excavation and grading on the Work Site as may be required in the judgment of and 
SEACOAST ROOFING & EXTERIORS to complete the Roofing Work. Unless called for in the drawings or 
specifications, no landscaping, finish grading, filling or excavation is to be performed at the Work Site by and 
SEACOAST ROOFING & EXTERIORS.  
   
PAYMENT. Payments shall be made to SEACOAST ROOFING & EXTERIORS, SEABROOK, New Hampshire 03874 
 
THE CLIENT agrees to pay 50% of total upon contract signing & the remaining 50% immediately upon 
the job completion *Payment is to be in cash, money order, bank check, or credit card (additional 
6.75% service fee).  
   
If any invoice is not paid when due, interest will be added to and payable on all overdue amounts at 12 percent per 
year, or the maximum percentage allowed under applicable laws, whichever is less. THE CLIENT shall pay all costs 
of collection, including without limitation, reasonable attorney fees.  
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In addition to any other right or remedy provided by law, if THE CLIENT fails to pay for the Services when due, 
and SEACOAST ROOFING & EXTERIORS has the option to treat such failure to pay as a material breach of this 
Contract, and may cancel this Contract and/or seek legal remedies.  
   
PERMITS. and THE CONTRACTOR:  shall apply for and obtain such permits and regulatory approvals as may be 
required by the local municipal/county government, the cost thereof shall be included as part of the Payment to 
and SEACOAST ROOFING & EXTERIORS under this Contract.  
   
INSURANCE. and SEACOAST ROOFING & EXTERIORS shall maintain general liability, workers compensation and 
builder's risk insurance in accordance with the minimum requirements of the state throughout the duration of the 
Services. and SEACOAST ROOFING & EXTERIORS provide THE CLIENT: with proof of insurance upon the request 
of THE CLIENT 
 
SURVEY AND TITLE. THE CLIENT will indicate the property lines to and SEACOAST ROOFING & EXTERIORS and 
will provide boundary stakes by a licensed land surveyor if THE CLIENT are in doubt about the property 
boundaries.  
   
CHANGE ORDERS. THE CLIENT may make changes to the scope of the work from time to time during the term 
of this Contract. However, any such change or modification shall only be made by written "Change Order" signed 
by both parties. Such Change Orders shall become part of this Contract. THE CLIENT agrees to pay any increase 
in the cost of the Roofing work as a result of a Change Order. In the event the cost of a Change Order is not known 
at the time a Change Order is executed, and SEACOAST ROOFING & EXTERIORS shall estimate the cost thereof 
and THE CLIENT shall pay the actual cost whether or not it is in excess of the estimated cost.  
   
ACCESS. THE CLIENT will allow free access to work areas for workers and vehicles and will allow areas for the 
storage of materials and debris. Driveways will be kept clear for the movement of vehicles during work hours. and 
SEACOAST ROOFING & EXTERIORS will make reasonable efforts to protect driveways, lawns, shrubs, and other 
vegetation.  
   
TERM. This Contract will terminate automatically upon completion by and SEACOAST ROOFING & EXTERIORS of 
the Services required by this Contract.  
   
WARRANTY.  SEACOAST ROOFING & EXTERIORS shall provide its services and meet its obligations under this 
Contract in a timely and workmanlike manner, using knowledge and recommendations for performing the services 
which meet generally acceptable standards in and SEACOAST ROOFING & EXTERIORS’ community and region, and 
will provide a standard of care equal to, or superior to, care used by Contractor's similar to and SEACOAST 
ROOFING & EXTERIORS on similar projects. NO WARRANTY ON MATERIALS CLIENT IS SUPPLYING IS GIVEN. 
MANUFACTURER’S WARRANTY ON MATERIALS PROVIDED BY US IS ASSIGNED TO THE CLIENT. WE OFFER A 
LIFETIME WORKMANSHIP WARRANTY ON OUR WORK. 
    
COMPLETION OF SERVICES. Upon the completion of the roofing services by and SEACOAST ROOFING & 
EXTERIORS, and SEACOAST ROOFING & EXTERIORS shall see to it that THE CLIENT‘S property is restored to the 
condition that it was in prior to any work completed by SEACOAST ROOFING & EXTERIORS, and SEACOAST 
ROOFING & EXTERIORS shall see to it that all portions used by  SEACOAST ROOFING & EXTERIORS during the 
term of this Contract shall be broom clean and free of debris.  
   
DEFAULT. The occurrence of any of the following shall constitute a material default under this Contract:  
   
 a. The failure to make a required payment when due.  
   
 b. The insolvency or bankruptcy of either party.  
   
 c. The subjection of any of either party's property to any levy, seizure, general assignment for the benefit of 
creditors, application or sale for or by any creditor or government agency.  
   
 d. The failure to make available or deliver the Services in the time and manner provided for in this Contract.  
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REMEDIES. In addition to any and all other rights a party may have available according to law, if a party defaults by 
failing to substantially perform any provision, term or condition of this Contract (including without limitation the failure to 
make a monetary payment when due), the other party may terminate the Contract by providing written notice to the 
defaulting party. This notice shall describe with sufficient detail the nature of the default. The party receiving such notice 
shall have 7 days from the effective date of such notice to cure the default(s). Unless waived by a party providing notice, 
the failure to cure the default(s) within such time period shall result in the automatic termination of this Contract.  
   
ARBITRATION. Any controversies or disputes arising out of or relating to this Contract shall be resolved by binding 
arbitration in accordance with the then-current Commercial Arbitration Rules of the American Arbitration Association. The 
parties shall select a mutually acceptable arbitrator knowledgeable about issues relating to the subject matter of this 
Contract. In the event the parties are unable to agree to such a selection, each party will select an arbitrator and the two 
arbitrators in turn shall select a third arbitrator, all three of whom shall preside jointly over the matter. The arbitration 
shall take place at a location that is reasonably centrally located between the parties, or otherwise mutually agreed upon 
by the parties. All documents, materials, and information in the possession of each party that are in any way relevant to 
the dispute shall be made available to the other party for review and copying no later than 30 days after the notice of 
arbitration is served.  The arbitrator(s) shall not have the authority to modify any provision of this Contract or to award 
punitive damages. The arbitrator(s) shall have the power to issue mandatory orders and restraint orders in connection 
with the arbitration. The decision rendered by the arbitrator(s) shall be final and binding on the parties, and judgment 
may be entered in conformity with the decision in any court having jurisdiction. The agreement to arbitration shall be 
specifically enforceable under the prevailing arbitration law. During the continuance of any arbitration proceeding, the 
parties shall continue to perform their respective obligations under this Contract.  
   
ENTIRE AGREEMENT. This Contract contains the entire agreement of the parties, and there are no other promises or 
conditions in any other agreement whether oral or written concerning the subject matter of this Contract. This Contract 
supersedes any prior written or oral agreements between the parties.  
   
SEVERABILITY. If any provision of this Contract will be held to be invalid or unenforceable for any reason, the remaining 
provisions will continue to be valid and enforceable. If a court finds that any provision of this Contract is invalid or 
unenforceable, but that by limiting such provision it would become valid and enforceable, then such provision will be 
deemed to be written, construed, and enforced as so limited.  
   
AMENDMENT. This Contract may be modified or amended in writing, if the writing is signed by the party obligated under 
the amendment.  
   
GOVERNING LAW. This Contract shall be construed in accordance with the laws of the State of New Hampshire.  
   
NOTICE. Any notice or communication required or permitted under this Contract shall be sufficiently given if delivered in 
person or by certified mail, return receipt requested, to the address set forth in the opening paragraph or to such other 
address as one party may have furnished to the other in writing.  
   
WAIVER OF CONTRACTUAL RIGHT. The failure of either party to enforce any provision of this Contract shall not be 
construed as a waiver or limitation of that party's right to subsequently enforce and compel strict compliance with every 
provision of this Contract.  
   
SIGNATORIES. This Agreement shall be signed on behalf of THE CLIENT by THE CLIENT, Owner and on behalf of and 
SEACOAST ROOFING & EXTERIORS by Vincenzo Nastasia, Director and effective as of the date first above written.  
 
  CLIENT: BRIAN HUSTON 
 
By: ________________________________________  
   
CONTRACTOR:  
SEACOAST ROOFING & EXTERIORS   
   
By: ________________________________________  
Vincenzo Nastasia 
Managing Director         
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5. 

The request of Madison Tidwell & Brendan Barker (Owners), for property located at 
38 Thaxter Road whereas relief is needed to construct a 14' x 25' rear second story 

over an existing structure which requires the following: 1) A Variance from Section 
10.521 to allow a 23 foot rear yard where 30 feet is required.  2)  A Variance from 
Section 10.321 to allow a nonconforming building or structure to be expanded, 
reconstructed or enlarged without conforming to the requirements of the 
Ordinance. Said property is located on Assessor Map 166 Lot 36 and lies within the 
Single Residence B (SRB) district.  

Existing & Proposed Conditions 

 Existing 
 

Proposed 
 

Permitted / Required  

Land Use Single 
family 

Rear second 
story addition 
 

Primarily residential  

Lot area (sq. ft.):  7,500 7,500 15,000 min. 

Lot Area per Dwelling 
Unit (sq. ft.): 

7,500 7,500 15,000 min. 

Lot depth (ft): 100 100 100  min. 

Street Frontage (ft.):  75 75 100  min. 

Primary Front Yard 
(ft.): 

15 15 30  min. 

Right  Yard (ft.): 10 10 10  min. 

Left  Yard (ft.): 32 32 10 

Rear Yard (ft.): 23 23 30 min. 

Height (ft.): <35 ~26 35 max. 

Building Coverage 
(%): 

18 18 20 max. 

Open Space 
Coverage (%): 

>40 >40 40 min. 

Parking: 2 2 2  

Estimated Age of 
Structure: 

1950  Variance request(s) shown in red. 
 

 

 

Other Permits/Approvals Required 

None. 
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Neighborhood Context  

 
 

  
  

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
April 20, 2004 – The Board considered request for the following Variance:  
Article IV, Section 10-402(B) is requested to allow a 22’x 22’ one story garage with: a) 3’ 
rear yard where 10’ is the minimum required and b) 25.1% building coverage where 
20% is the maximum allowed. 
As a result of this consideration, the motion to grant failed; therefore, the petition was 
denied with a vote of 3 to 4.   
 

Planning Department Comments 

The applicant is seeking to add a second story addition over the existing one-story rear 
section of the house.  The existing house is nonconforming with a 23 foot rear yard.  
Thus, a variance is required to increase the height within the rear yard.  No expansion 
of the footprint is proposed with this project.        
 

Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 

10.233 of the Zoning Ordinance): 
 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

 (a)The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist between the 

general public purposes of the Ordinance provision and the specific application of that provision 
to the property; and the proposed use is a reasonable one. 
OR 

Owing to these special conditions, the property cannot be reasonably used in strict conformance with the 
Ordinance, and a variance is therefore necessary to enable a reasonable use of it. 

 
 
10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an applicant for 
a special exception or variance concerning features of proposed buildings, structures, parking or 
uses which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed 
conditions upon such special exception or variance. 
 
 
 



Todd Michel  
969 Ocean BLVD. 

Rye NH. 03870 

(978) 580 9642 

buildersoffice@gmail.com 

 

To: Board of Adjustment                                                   Date: Aug. 30 2022  

       Land Use Application LU-22-164 

Job Location: 

       38 Thaxter Rd. 

 

The variance will not be contrary to public interest: 

We believe The addition of a Master bed room over the existing 
addition will not have any effect on public interest. 

The addition will be more in keeping with the surrounding properties.  

 

The spirit of the Ordinance will be observed: 

We believe The ordinance was implemented for this purpose and to 
give relief in in this type of use.   

 

Substantial justice will be done:  

We believe Substantial justice will be done by granting a variance and is 
in line with other variances issued .  

mailto:buildersoffice@gmail.com


 

The Value of surrounding properties will not be diminished: 

The addition will be more Architecturally pleasing then the existing roof 
structure and will not diminish surrounding Values.  

 

Literal enforcement of the provision of the ordinance would result in an 
unnecessary hardship: 

The Home Owners have a growing Family and this addition would allow 
them to stay at their  Thaxter Rd. Home.  
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6. 

The request of ADL 325 Little Harbor Road Trust (Owner), for property located at 325 
Little Harbor Road whereas relief is needed to renovate an existing historic barn which 
requires the following:  1)  A Variance from Section 10.628.30 to permit a 
bottom/basement finished floor elevation of 8 feet where 7.88 feet exist where 9 feet is 
required. Said property is located on Assessor Map 205 Lot 2 and lies within the Rural 

(R) district. 

Existing & Proposed Conditions 

 Existing 
 

Proposed 
 

Permitted / Required  

Land Use Single 
family 

Barn renovation 
 

Primarily residential  

Lot area (acres):  12.36 
acres 

12.36 5 acres min. 

Lot Area per Dwelling 
Unit (sq. ft.): 

12.36 12.36 5 acres min. 

Height (ft.): <35 <35 35 max. 

Building Coverage 
(%): 

<5 <5 5 max. 

Open Space 
Coverage (%): 

>75 94 75 min. 

Base Flood Elevation: 7.88 8 9  

Estimated Age of 
Structure: 

mid-
1800’s 

 Variance request(s) shown in red. 
 

 

 

Other Permits/Approvals Required 

None. 
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Neighborhood Context   

 
 

 

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
No prior BOA history found. 

Planning Department Comments 

The property is currently undergoing significant renovations, including demolition of the 
house and construction of a new dwelling, renovation of the historic barn and other 
structures on the property.  The barn is the subject of the variance due to part of the 
structure being located in the flood zone, thus it must comply with the floodplain 
ordinance, due to the substantial improvements that are underway. The Ordinance 
requires the lowest floor (including the basement) to be elevated 1 foot above the base 
flood elevation.  The base flood elevation is 8 feet, thus the plus 1 requirement is 9 feet.  
In order to comply, they would need to add a foot of concrete in the basement or elevate 
the entire structure to allow for the extra foot to be added to the foundation.  In addition 
to addressing the 5 criteria for a variance, Section 10.629.20 states additional measures 
must be addressed by the applicant.     
 

10.629.20 If the applicant, upon appeal, requests a variance as authorized by the 

provisions of State law, the applicant shall have the burden of showing in addition 

to the usual variance standards under State law: 

 

(a) That the variance will not result in increased flood heights, additional threats 

to public safety, or extraordinary public expense; 

 

(b) That if the requested variance is for activity within a designated regulatory 

floodway, no increase in flood levels during the base flood discharge will result; 

and 

 

(c) That the variance is the minimum necessary considering the flood hazard, to 

afford relief. 

 
10.629.30 The Board of Adjustment shall notify the applicant in writing that: 

 

(a) The issuance of a variance to construct below the required elevation may result 

in increased premium rates for flood insurance up to amounts as high as $25 for 

$100 of insurance coverage; and 

(b) Such construction below the required elevation increases risks to life and 

property. 

 
 

Review Criteria 
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This application must meet all five of the statutory tests for a variance (see Section 
10.233 of the Zoning Ordinance): 
 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

 (a)The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist between the 

general public purposes of the Ordinance provision and the specific application of that provision 
to the property; and the proposed use is a reasonable one. 
OR 

Owing to these special conditions, the property cannot be reasonably used in strict conformance with the 
Ordinance, and a variance is therefore necessary to enable a reasonable use of it. 

 
 
10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an applicant for 
a special exception or variance concerning features of proposed buildings, structures, parking or 
uses which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed 
conditions upon such special exception or variance. 
 





















EXHIBIT A 



EXHIBIT B



EXHIBIT C 



















































































































PRESERVATION 11:MBER FRAMING, INC., P.O. BOX 28, BERWICX, ME 03901 
Office: (207) 698-1695 C.ell: (603) 781-3725 E-mail: arron@preservatiomimberframing.com 

Gty of Portsmouth, NH 

Re: Variance for Lady Isle Historic Barn & Historic Cottage 

Dear Sir or Madam, 

August 30t\ 2022 

As per your request, this is a letter of support for acquiring a variance for the Lady Isle Barn 
& Original Fisherman's Cottage. 

The original timber framed construction of the Lady Isle Barn is set upon and supported by 
a stone foundation that is in very good condition. The perimeter is made of cut and broken large 
rubble stones quarried locally and the undercarriage of the barn is supported on beautiful granite 
pillars. The stone foundation is original to this 19th century timber framed barn. The cottage also 
sits on a very good stone foundation. Both buildings have survived for over two hundred years as 
a result of their sound foundations. 

Altering these foundations to meet the new city regulations is difficult and expensive. There 
is also a significant inherent risk to lifting the buildings up in the air in order to add to the 
foundation in order to meet a new modem code requirement. These foundations have stood the 
test of time. They are solid, cohesive, and historic. They have survived many storms and floods. 

Lady Island is largely ledge. These foundations are on solid ground. Flood water has flowed 
in and out over the years with little damage to the structures above. There is the potential for 
significant damage to the foundation and the timber framed structures if lifting is required for 
flood plain compliance. 

The timber framed structures of both the barn and cottage are substantial. While some 
repairs are necessary, they stand strong. With good preservation and thoughtful adaptive re-use 
they will continue to be a vibrant long lasting part of the Portsmouth community. 

To alter or change the barn foundation would greatly impact the overall structure and the 
look of the barn. There is little to gain here to meet compliance with the current code and for the 
risk and expense involved. 

The design of the foundation, known as a Bank Barn, leaves the foundation highly visible 
on two sides facing the water. We highly recommend you approve the variance for the barn and the 
cottage, because of their historic importance and longevity. The barn and cottage are authentic, 
original, and highly visible from the waterfront and surrounding community. To elevate them would 
be a significant aesthetic change. The context of our historic buildings in Portsmouth, New 
Hampshire is the reason why people live and visit here. 

Respectfully Submitted, 

CL/_,!¢ 
Arron J. Sturgis, President 
Preservation Timber Framing Inc. 
www.preservationtimberframing.com 

EXHIBIT D



EXHIBIT E







EXHIBIT F
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7. 

The request of John T. & Mary R. McDonald (Owners), for property located at 74 
Sunset Road whereas relief is needed to add a front porch, front dormer and 

connection to garage which requires the following: 1) Variances from Section 10.521 to 
allow a) a 16 foot front yard where 30' is required; and b) 26.5% building coverage 
where 20% is required.  2)  A Variance from Section 10.321 to allow a nonconforming 
building or structure to be expanded, reconstructed or enlarged without conforming to 
the requirements of the Ordinance.  Said property is located on Assessor Map 153 Lot 
14 and lies within the Single Residence B (SRB) district. 

Existing & Proposed Conditions 

 Existing 
 

Proposed 
 

Permitted / Required  

Land Use Single 
family 

New front porch 
And connector 
to garage 

Primarily residential  

Lot area (sq. ft.):  8,936 8,936 15,000 min. 

Lot Area per Dwelling 
Unit (sq. ft.): 

8,936 8,936 15,000 min. 

Lot depth (ft): 110 110 100  min. 

Street Frontage (ft.):  80 80 100  min. 

Primary Front Yard 
(ft.): 

24 16 30  min. 

Right  Yard (ft.): 9 9 10  min. 

Left  Yard (ft.): 8 8 10 

Rear Yard (ft.): 41 41 30 min. 

Height (ft.): <35 <35 35 max. 

Building Coverage 
(%): 

23 26.5 20 max. 

Open Space 
Coverage (%): 

66 64 40 min. 

Parking: 2 2 2  

Estimated Age of 
Structure: 

1959  Variance request(s) shown in red. 
 

 

 

Other Permits/Approvals Required 

None. 
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Neighborhood Context  

 
 

  
  

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
No prior BOA history found. 

Planning Department Comments 

The subject lot is located in the SRB district where the minimum lot size is 15,000 
square feet.  The lot size is 8,836, which is slightly over half of what is required for a lot 
in this district.  The applicant is seeking to get approval to add a front porch onto the 
existing dwelling and a connector between the house and the garage, which will 
increase the already nonconforming building coverage from approximately 23% to 
26.5%.   The project also includes adding dormers on the front, however no relief is 
needed for that part of the project.  The front porch will encroach into the front yard, with 
a proposed setback of 16 feet.   
  
 

Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 
10.233 of the Zoning Ordinance): 
 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

 (a)The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist between the 

general public purposes of the Ordinance provision and the specific application of that provision 
to the property; and the proposed use is a reasonable one. 
OR 

Owing to these special conditions, the property cannot be reasonably used in strict conformance with the 
Ordinance, and a variance is therefore necessary to enable a reasonable use of it. 

 
 
10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an applicant for 
a special exception or variance concerning features of proposed buildings, structures, parking or 
uses which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed 
conditions upon such special exception or variance. 
 
 



HOEFLE, PHOENIX, GORMLEY & ROBERTS, PLLC 
ATTORNEYS AT LAW 

127 Parrott Avenue, P.O. Box 4480 I Portsmouth, NH, 03802-4480 
Telephone: 603.436.0666 I Facsimile: 603.431.0879 I www.hpgrlaw.com 

HAND DELIVERED 

Peter Stith, Principal Planner 

Portsmouth City Hall 

1 Junkins Avenue 

Portsmouth, NH 03801 

August 31, 2022 

Re: Mary McDonald and John McDonald III, Owner/ Applicant 
Property Location:74 Sunset Road 

Tax Map153, Lotl4 

Single Residence B ("SRB") 

Dear Mr. Stith & Zoning Board Members: 

On behalf of Mary McDonald and John McDonald III, enclosed please find the following 

in support of a request for zoning relief: 

• Digital Application submitted via Viewpoint earlier today.
• Owner's Authorization.
• 8/31/2022 - Memorandum and exhibits in support of Variance Application

We look forward to presenting this application to the Zoning Board at its September 20,

2022 meeting. 

Enclosure 

cc: Mary McDonald & John McDonald III 

Eric Weinrieb, Altus Engineering 

Butch Ricci, Ricci Construction 

DANIEL C. HOEFLE 

R. TIMOTHY PHOENlX

LAWRENCE B. GORMLEY 

SfEPHEN H. ROBERTS 

R. PETER TAYLOR

KEVIN M. BAUM 

GREGORY D. ROBBINS 

MONICA F. KIESER 

JACOBJ,B. MARVELLEY 

DUNCAN A EDGAR 

SfEPHANIE j. JOHNSON 

OF COUNSEL: 

SAMUEL R. REID 

JOHN AHLGREN 













EXHIBIT A 
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EXHIBIT B
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EXHIBIT C
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EXHIBIT D
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8. 

The request of Neila LLC (Owner), for property located at 324 Maplewood Avenue 

whereas relief is needed to convert existing garage into a dwelling unit which requires 
the following: 1) Variances from Section 10.5A41.10A to allow a) a lot area per dwelling 
unit of 1,780 square feet where 3,000 square feet is required; and b) a 1 foot side yard 
where 5 feet is required.  2) A Variance from Section 10.1114.21 to allow an 8.5 foot 
wide by 18 foot long parking space where 8.5 feet by 19 feet is required. Said property 
is located on Assessor Map 141 Lot 1 and lies within the Character District 4-L2 (CD4-
L2) and the Historic district 

Existing & Proposed Conditions 

 Existing 
 

Proposed 
 

Permitted / Required  

Land Use Single 
family/ 
commercial 

Convert garage 
into dwelling 
 

Primarily residential  

Lot area (sq. ft.):  3,560 3,560 3,000 min. 

Lot Area per 
Dwelling Unit (sq. 
ft.): 

3,560 1,780 3,000 min. 

Primary Front Yard 
(ft.): 

0 0 15  max 

Secondary Front  
Yard (ft.): 

>6 >6 12  max 

Right Yard (ft.): 1 1 5 

Rear Yard (ft.): >5 >5 5 min. 

Height (ft.): <20 (garage) <20 (garage) 35 max. 

Building Coverage 
(%): 

49 49 60 max. 

Open Space 
Coverage (%): 

7.7 7.7 25 min. 

Parking: 6 6 6  

Estimated Age of 
Structure: 

1948  Variance request(s) shown in red. 
 

 

Other Permits/Approvals Required 

Historic District Commission  
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Neighborhood Context  

 
 

  
  

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
July 25, 1972, the Board granted a variance; to add a floor to an existing building for a 

workshop not to exceed 12’ in height.  
 
October 23, 1979, the Board denied a request to allow the following: Variance: Article 
II, Section 10-206 to allow a take-out and delivery restaurant. Said property is shown on 
Assessor Plan 80 as Lot 63 and lies within a General Residential District.  
 
August 18, 2009, the Board denied a request to allow the following: 
1) a two story addition on an existing garage/storage building housing two additional 
dwelling units on a 3,210 sf lot (which also contains a second building with a 
commercial use on the 1st floor and a dwelling unit on the 2nd floor) with a) a 5.47 ± left 
side setback, 10’ required and b) a 1’± rear setback 15’ required and c) 1,070 sf of lot 
area per dwelling unit, 7,500 sf required; 
2) The required parking spaces to back out onto the street, and  
3) Dwelling units in two separate buildings on a lot.   
 
December 15, 2009, after consideration, the Board determined that Fisher v. Dover was 
not applicable to this request and it could be heard as a new application. The Board 
then voted to deny the request as all the criteria necessary to grant the variances had 

not been met. 
1. Article III, Section 10-301 (A)(2) to allow a dwelling unit in each of two (2) free-
standing buildings on the same lot. 
2. Article III, Section 10-303 (A) to allow 1,780 square feet of lot area per dwelling unit, 
where 7,500 square feet of a lot area is required. 
3. Article III, Section 10-303 (A) to allow a rear yard setback of 5.47 feet where 15 feet 
is required; a right side yard setback of 1 foot  where 10 feet is required; and a left side 
yard setback of 6.21 feet where 10 feet is required. 
4. Article IV, Section 10-401 A (2)(c) to allow expansion of a non-conforming structure 
by addition of a second story. 
5. Article XII, Section 10-1201(A)(3) to allow the required parking spaces to back out 
onto the street where such parking layout is not allowed. 
 

Planning Department Comments 

The applicant is seeking to convert the existing garage into a dwelling unit.  As shown in 
the history above, this property was before this Board in 2009 to develop the property to 
add a dwelling unit   
 
Staff feels this is a significant enough change that would not evoke Fisher v. Dover, but 
the Board may want to consider whether Fisher vs. Dover is applicable before this 
application is considered.  The image of what was proposed in 2009 is below to show 
the building vs what is proposed currently. 
 
“When a material change of circumstances affecting the merits of the applications has not 

occurred or the application is not for a use that materially differs in nature and degree from its 
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predecessor, the board of adjustment may not lawfully reach the merits of the petition. If it were 

otherwise, there would be no finality to proceedings before the board of adjustment, the integrity 

of the zoning plan would be threatened, and an undue burden would be placed on property 

owners seeking to uphold the zoning plan.” Fisher v. Dover, 120 N.H. 187, (1980). 

2009 Proposal: 

 
 
Current Proposal: 
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The applicant is proposing to use a portion of the garage for a parking space that will 
not conform to the City’s dimensional requirements for a parking space which are 8.5 
feet wide by 19 feet long.  The proposed space will be 18 feet long instead of the 19 feet 
required. 
 
 

Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 
10.233 of the Zoning Ordinance): 
 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

 (a)The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist between the 

general public purposes of the Ordinance provision and the specific application of that provision 
to the property; and the proposed use is a reasonable one. 
OR 

Owing to these special conditions, the property cannot be reasonably used in strict conformance with the 
Ordinance, and a variance is therefore necessary to enable a reasonable use of it. 

 
 
10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an applicant for 
a special exception or variance concerning features of proposed buildings, structures, parking or 
uses which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed 
conditions upon such special exception or variance. 
 
 
 



HOEFLE, PHOENIX, GORMLEY & ROBERTS, PLLC 
ATTORNEYS AT LAW 

127 Parrott Avenue, P.O. Box 4480 I Portsmouth, NH, 03802-4480 

Telephone: 603.436.0666 I Facsimile: 603.431.0879 I www.hpgrlaw.com 

HAND DELIVERED 

Peter Stith, Principal Planner 
Portsmouth City Hall 
1 Junkins A venue 
Portsmouth, NH 03801 

Re: Neila, LLC, Owner/Applicant 
324 Maplewood Avenue 
Tax Map 141/Lot 1 

Dear Mr. Stith & Zoning Board Members: 

August 31, 2022 

On behalf of Neila, LLC, Owner/Applicant, enclosed please find the following in support 

of a request for zoning relief: 

• Digital Application submitted via Viewpoint earlier today.
• Owner Authorization.
• 8/31/2022 - Memorandum and exhibits in support of variance application.

We look forward to presenting this application to the Zoning Board at its September 20,

2022 meeting. 

Encl. 

cc: Nicole Abshier, Member, Neila, LLC 
Altus Engineering, Inc. 
Brendan McNamara, Architect 

DANIEL C. H OEFLE R. PETER TAYLOR

R. TIIVIOTHY PHOENIX KIMBERLY J.H. MEMMESHEIMER 

LAWRENCE B. GORMLEY KEVIN M. BAUM 

STEPHEN H. ROBERTS GREGORY D. ROBBINS 

Very truly yours, 

�9� R. Timothy Phoenix
Monica F. Kieser

MONICA F. KIESER STEPHANIE J. JOHNSON 

SAMUEL HARKINSON 
OF COUNSEL: 

JACOBJ.B. MARVELLEY SAMUEL R. REID 

DUNCAN A. EDGAR 
JOHN AHLGREN 



OWNER'S AUTHORIZATION 

I, Nicole L. Abshier, member of NEILA, LLC, 
Owner/ Applicant of 324 Maplewood Avenue, Tax Map 141/Lot 
1, hereby authorize law firm Hoefle, Phoenix, Gormley & 
Roberts, PLLC to represent me before any and all City of 
Ports1nouth Representatives, Boards and Commissions for 
permitting the project. 

Respectfully submitted, 

Nicole L. Abshier, Member 



TO: 

FROM: 

DATE: 

RE: 

MEMORANDUM 

Portsmouth Zoning Board of Adjustment ("ZBA") 
R. Timothy Phoenix, Esquire
Monica F. Kieser, Esquire
August 31, 2022

Owner/Applicant: Neila, LLC (Nicole Abshier)
Property: 324 Maplewood Avenue (Cabinet Concepts)
Tax Map 141, Lot 1
CD4-L2 Zoning District

Dear Chairman Parrott and Members of the Zoning Board of Adjustment ("ZBA"): 

On behalf of the applicant, Neila, LLC ("Applicant" or "Abshier"), we are pleased to 

submit this Memorandum and exhibits in support of the requested variances from the Portsmouth 

Zoning Ordinance ("PZO" or "Ordinance"). 

I. EXHIBITS

A. Board of Adjustment Site Plan - issued by Altus Engineering, Inc.
B. Architectural Plan Set- issued by Brendan McNamara.
C. Site Photographs.

• Street view & aerial views
D. Tax Map 141.

II. PROPERTY/PROJECT

324 Maplewood Avenue is a 3,560 s.f. lot located at the comer of Maplewood and 

Dennett Street in the CD4-L2 and Historic Overlay Districts (the "Property"). The lot contains 

two structures: a blue two-story structure with a 652 s.f. retail cabinet shop (Cabinet Concepts) 

on the first floor and a 655 s.f. apartment on the second floor; and a 1,080 s.f. one story  

garage/accessory structure. The accessory structure is the focus of this application. Nicole 

Abshier of 31 Dennett Street formed Neila, LLC to purchase the Property this summer to control 

development of the garage adjacent to her home and intends to convert it to a one bedroom 

apartment, significantly improving its appearance and functionality (the "Project"). The 

structure will remain the same size and height, will continue to accommodate interior parking, 

and the Historic District Commission ("HDC") will review the exterior fac;ade. 

Principal Planner Peter Stith determined dimensional relief is required for lot size per 

dwelling unit, conversion of a structure in the rear yard setback, and parking space size for the 

interior space in the garage 1 ft. less than the required depth. 



III. RELIEF REQUIRED

1. PZO §10.5A41.10A

IV. 

• Lot area per dwelling unit-1,780 s.f. (3560/2) where 3,000 s.f. is required.

• Rear yard setback - to permit a dwelling in an existing structure 1 ft. from the rear

lot line where 5 ft. is required.

2. PZO §10.1114.21- to permit parking space in the garage measuring 8.5 ft. by 18 ft.

where 8.5 ft. by 19 ft. is required.

VARIAN CE REQUIREMENTS 

1. The variances will not be contrary to the public interest.

2. The spirit of the ordinance is observed.

The first step in the ZBA's analysis is to determine whether granting a variance is not

contrary to the public interest and is consistent with the spirit and intent of the ordinance, 

considered together pursuant to Malachy Glen Associates, Inc. v. Town of Chichester, 155 N.H. 

102 (2007) and its progeny. Upon examination, it must be determined whether granting a 

variance "would unduly and to a marked degree conflict with the ordinance such that it violates 

the ordinance's basic zoning objectives." Id. "Mere conflict with the zoning ordinance is not 

enough." Id.

The purpose of the Portsmouth Zoning Ordinance as set forth in PZO § 10.121 is "to 

promote the health, safety and the general welfare of Portsmouth and its region in accordance 

with the City of Portsmouth Master Plan . . .  [by] regulating": 

1. 

2. 

3. 

4. 

5. 

The use of land, buildings and structures for business, industrial, residential and 
other purposes -The Project repurposes an existing, underutilized, accessory 
building to provide a modest apartment and interior parking. 
The intensity of land use, including lot sizes, building coverage, building height 
and bulk, yards and open space - The lot is nonconforming as to lot size, 
coverage and rear yard (from Dennett Street). Accordingly, no increase in 
footprint is proposed. Instead, the Project utilizes the existing structure, which 
accommodates the single parking space required for the apartment. 
The design of facilities for vehicular access, circulation, parking and loading -
There are sufficient parking spaces on the lot for the existing uses and the 
proposed apartment. (Exhibit A). 

The impacts on properties of outdoor lighting, noise, vibration, storm water runoff 
and flooding-The structure exists now. The renovation and addition of a single 
modest dwelling unit in it will not negatively affect abutting properties. 
The preservation and enhancement of the visual environment-The Project will 
renovate the existing structure on the Property improving its appearance and 

2 



6. 

7. 

retaining existing viewsheds, air, light, and space. The HDC will evaluate the 
fa<;:ade to ensure it complies with district requirements. 
The preservation of historic districts, and buildings and structures of historic or 
architectural interest - The proposal preserves and repurposes the long existing 
accessory structure. The Property is located in the Historic District and will 
receive HDC review. 
The protection of natural resources, including groundwater, surface water, 
wetlands, wildlife habitat and air quality - The Property is located on Maplewood 
A venue in a densely developed area. Restoring the existing accessory building in 
place has no impact compared to existing conditions. 

Based upon the foregoing, then variances do not "in a marked degree conflict with the 

ordinance such that they violate the ordinance's basic zoning objectives." Malachy Glen, supra, 

which also held: 

One way to ascertain whether granting the variance would violate 
basic zoning objectives is to examine whether it would alter the 
essential character of the locality .... Another approach to 
[determine] whether granting the variance violates basic zoning 
objectives is to examine whether granting the variance would 
threaten the public health, safety or welfare. ( emphasis added) 

The intend of the Character Districts is to promote the development of walkable, mixed

use, human-scaled places by providing standards for building form and placement and 

related elements of development. The Property is located on Maplewood A venue in a densely 

developed area of the City. (Exhibit A, C, D). No additional structures will be constructed on 

the Property. Through the reuse of the existing accessory building, the Property will be 

refreshed and will offer a modest downtown apartment. The requested variances further 

objectives articulated in the City's 2025 Master Plan which recognized that opportunities to 

create small dwelling units exist in our urban neighborhoods. Master Plan p. 138, 144-45. In 

addition, the Master Plan recognized the need for flexibility in parking requirements to 

accommodate those properties which do not have sufficient dedicated space in neighborhoods 

where on-street parking is utilized. Master Plan p. 140, 144-45. Accordingly, granting each 

requested variance will neither "alter the essential character of the locality," nor "threaten the 

public health, safety or welfare." 

3. Granting the variance will not diminish surrounding property values.

The Project restores and repurposes an existing accessory building located down-gradient

from the Maplewood properties behind it. The Project improves the appearance of the existing 

3 



structure and results in no change to air, light, and space compared to existing conditions. The 

small apartment will not be intensely used accommodates the parking required. In addition to 

Ms. Abshier next door, other abutters have offered their approval of the Project. In light of these 

factors, granting the requested variance will not diminish surrounding property values. 

4. Denial of the variances results in an unnecessary hardship.

a. Special conditions distinguish the property/project from others in the area.

The Property is small and oddly shaped with two existing structures at each end up 

against the lot line opposite De1mett, one of which supp01is a business and apartment. Any 

improvement to or change of use in either structure requires relief. The cabinet business and 

modest apmiment above have sufficient space for parking, leaving the existing accessory 

building under-utilized as storage. These circumstances combine to create special conditions. 

b. No fair and substantial relationship exists between the general public purposes of
the ordinance and its specific application in this instance.

Density limits prevent overburdening of the land and overcrowding while yard setback 

requirements promote adequate air, light, space, and separation between neighbors. Parking 

space requirements ensure sufficient space for vehicles and circulation. The Project adds no new 

structures and merely repurposes the oversized garage to accommodate a small garden apartment 

sorely needed downtown. The addition of a small dwelling unit will not overcrowd the lot or 

conflict with the existing uses on the lot. As the footprint and height of the garage are not 

expanded, the rear yard setback will remain the same. Adequate parking exists on the lot now to 

support the uses, and the Project will offer an interior parking space for the garden apartment 

that, at 18 ft. deep, will accommodate the vast majority of cars. The Project repurposes the 

existing accessory structure creating a small apartment unit with a slightly undersized parking 

space furthering Master Plan objectives. Accordingly, there is no fair and substantial 

relationship between the general public purposes of the PZO and its specific application in this 

instance. 

c. The proposed use is reasonable.

If the use is permitted, it is deemed reasonable. Vigeant v. Hudson, 151 N.H. 747 (2005). 

Residential uses, including duplexes and apartments are permitted in the CD4-L2 Zone as are 

mixed uses. The proposal creatively readapts an existing under-utilized with a new use 

compatible with the area and offers a small apartment in an area where one is needed. 

4 
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  September 27, 2022 Meeting   

9. 

The request of Jeffrey & Melissa Foy (Owners), for property located at 67 Ridges 
Court whereas relief is needed for the expansion of existing main roof and front porch 

roof and addition of new roof over side doorway which requires the following: 1) 
Variances from Section 10.521 to allow a) an 8 foot front yard where 30 feet is required 
to expand the existing front porch; b) a 13.5 foot front yard where 30 is required to 
expand the main roof of the house; c) a 13.5 foot front yard where 30 feet is required for 
a new roof over an existing doorway; and d) a 9.5 foot left side yard where 10 feet is 
required for a new roof over an existing doorway. 2) A Variance from Section 10.321 to 
allow a nonconforming building or structure to be extended, reconstructed or enlarged 
without conforming to the requirements of the Ordinance. Said property is located on 

Assessor Map 207 Lot 59 and lies within the Single Residence B (SRB) district. 

Existing & Proposed Conditions 

 Existing 
 

Proposed 
 

Permitted / 
Required 

 

Land Use:  Single family Garage 
addition 

Primarily single 
residence 

 

Lot area (sq. ft.):  16,500 16,500 15,000 min. 

Lot area per dwelling 
(sq. ft.): 

16,500 16,500 15,000 min. 

Lot depth (ft): 109 109 100  min. 

Street Frontage (ft.):  164 164 100  min. 

Primary Front Yard 
(ft.): 

8 8, 13.5 30 *(19 feet per 
front yard 
averaging)  

 min. 

Left Yard (ft.): 10 9.5 10  min. 

Right Yard (ft.): 95 >67 10 

Rear Yard (ft.): 40 40 30 min. 

Height (ft.): <35 <35 35 max. 

Building Coverage (%): 14 14 20 max. 

Open Space Coverage 
(%): 

73 75 40 min. 

Parking: 4 4 2  

Estimated Age of 
Structure: 

2002 Variance request(s) shown in red. 
 

 

 

Other Permits/Approvals Required 

None 
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Neighborhood Context  

 
 

  
  

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
July 15, 1986 – the Board granted a Variance to permit the construction of a 20’ x 20’ 

addition onto an existing single family dwelling with a front yard of 9’ where a 30’ front 
yard is required.  
 
August 20, 2002 – The Board considered request for the following Variance: Article III, 
Section 10-302(A) and Article IV, Section 10-401(A)(2)(c) is requested to allow a 5’9” x 
10’3” front porch/entry with an 8’1” front yard where 30’ is the minimum required The 
Board voted the request be granted as advertised and presented.  
 
October 15, 2002 – The Board considered request for the following Variance: Article III, 
Section 10-302(A) is requested to allow the existing single family dwelling to be 
demolished and rebuilt with a 13’11” front yard where 30’ is the minimum required The 
Board voted the request be granted as advertised and presented. 

 
July 19, 2022 - Relief is needed to construct a 718 square foot garage addition with 
living space and deck above which requires the following:  
1) A Variance from Section 10.521 to allow a 15.5' front yard where 30' is required.  
2) A Variance from Section 10.321 to allow a nonconforming building or structure to be 
extended, reconstructed or enlarged without conforming to the requirements of the 
Ordinance. Said property is located on Assessor Map 2074 Lot 59 and is located within 
the single residence B (SRB) District. 
The Board voted to grant the request to postpone to the August meeting. 
 
August 16, 2022 The Board voted to deny the request of July 19, 2022 because there 
was no hardship. 
 

Planning Department Comments 
The applicant was before the Board in August for a garage addition that was 
subsequently denied by the Board.  The current proposal is for a front porch expansion 
and addition of a roof over an existing doorway on the left side of the house.  The 
applicant is also proposing to raise the roof of the rear portion of the main house to 
accommodate a dormer.  After the current application was submitted, a survey of the 
front yards of adjacent properties was completed to determine the average front yard 
under Section 10.516.10.  The results show an average front yard of 19 feet.  In 
addition, the scope of the main roof expansion has changed and item “b” will not require 
a variance.    
  
 

Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 

10.233 of the Zoning Ordinance): 
 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
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5. The “unnecessary hardship” test: 
 (a)The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist between the 

general public purposes of the Ordinance provision and the specific application of that provision 
to the property; and the proposed use is a reasonable one. 
OR 

Owing to these special conditions, the property cannot be reasonably used in strict conformance with the 
Ordinance, and a variance is therefore necessary to enable a reasonable use of it. 

 
 
10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an applicant for 
a special exception or variance concerning features of proposed buildings, structures, parking or 
uses which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed 
conditions upon such special exception or variance. 
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