TO: Zoning Board of Adjustment

FROM: Peter Stith, AICP, Planning Department
DATE: May 10, 2022
RE: Zoning Board of Adjustment May 17, 2022

OLD BUSINESS

1. 189 Gates Street — Request for Rehearing

2. 138 Maplewood Avenue — Request for Extension

2. 1 Congress Street - Appeal of Administrative Decision/Variance — REQUEST TO
POSTPONE TO JULY 19 MEETING

3. 635 Sagamore Avenue

4. 77 Meredith Way - WITHDRAWN

5. 64 Vaughan Street

NEW BUSINESS

96 Sparhawk Street
411 South Street

129 Aldrich Road

213 Jones Avenue

9 Schurman Avenue
80 Fields Road

462 Lincoln Ave Unit 4
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OLD BUSINESS

Request of Devan Quinn and James Butler, pursuant to RSA 677:2, request a rehearing of 189

Gates Street. Said property is located on Assessor Map 103 Lot 6 and lies within the General
Residence B (GRB) and Historic Districts.

On Tuesday, March 15, 2022, the Board heard the below request for relief:

The Nerbonne Family Revocable Trust (Owner), for property located 189 Gates Street
whereas relief is needed for conversion of the existing garage into a Garden Cottage with a 12'
x 16" addition and 6' x 14' deck which requires the following: 1) Variances from Section 10.521
to allow a) 35.5% building coverage where 30% is the maximum allowed; and b) a 1' right side
yard where 10' is required. 2) A Variance from Section 10.321 to allow a nonconforming
building or structure to be extended, reconstructed or enlarged without conforming to the
requirements of the Ordinance. The Board granted the request with the stipulation that the
right side yard be 4’ and the deck removed, resulting in 31% building coverage.

A request for rehearing has been filed by the direct abutters within 30 days of the Board’s
decision and the Board must consider the request within 30 days. The Board must vote to
grant or deny the request or suspend the decision pending further consideration. If the Board
votes to grant the request, the rehearing will be scheduled for the next month’s Board meeting
or at another time to be determined by the Board.

The decision to grant or deny a rehearing request must occur at a public meeting, but this is
not a public hearing. The Board should evaluate the information provided in the request and
make its decision based upon that document. The Board should grant the rehearing request if
a majority of the Board is convinced that some error of procedure or law was committed during
the original consideration of the case
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Petition of the Donna Pantelakos Revocable Trust, Owner for property located at 138
Maplewood Avenue wherein relief is needed from the Zoning Ordinance to create a new
dwelling unit by constructing a second floor addition over an existing garage which requires
the following; 1) A Variance from Section 10.521 to allow: a) a lot area per dwelling unit of

2,616 where 3,000 is required; and b) a 1’ right side yard where 5’ is required. 2) A Variance
from Section 10.321 to allow a nonconforming structure or building to be extended,
reconstructed or enlarged without conforming to the requirements of the Ordinance. Said
property is shown on Assessor Map 124 Lot 6 and lies within the Character District 4-L1
(CD4-L1) District.

The above variances were granted on June 16, 2020 and the applicant has not obtained a
building permit to vest the variances. A request for a one year extension. The Ordinance allows
for a one-time, one year extension if the request is made prior to the expiration date.
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3.REQUEST TO POSTPONE TO JULY 19, 2022

Request of Francis X. Bruton, (Attorney for Appellants), for Appeal of Administrative
decision that the merged lot at 1 Congress is not subject to the height allowances (2
stories, 4th short, 45 feet in height) pursuant to Map 10.5A21B and as permitted pursuant

to Section 10.5A21.22(a) & (c) of the Zoning Ordinance. Said property is shown on
Assessor Map 117 Lot 14 and lies within Character District 4 (CD-4), Character District 5
(CD-5) and the Historic District.

The appellants are appealing an administrative decision made by the Planning Director with
regard to the proposed development on the recently merged parcels at 1 Congress Street.
Below is the email from the Planning Director to the applicant stating that Section
10.5A21.22(c) does apply to this portion of the property and a variance is needed to allow the
additional story and height. Additionally, a sketch showing how the height would be applied to
this portion, showing the 50 foot setback from both High Street and Haven Court. The original
request for the variance is the second item on the agenda and will be heard if the appeal is
denied. If the appeal is granted, the applicant should withdraw the variance request, as it will
not be needed if the decision of the Planning Director is overturned.

B4 Reply 2 Reply All &3 Forward

Ved 2/23/2022 3:14 PM
Beverly M. Zendt
RE: 1 Congress Street

To FXBruton; Nicholas J. Cracknel

Mark McNabb; Peter M. Stith

Message RE: Tax Map 117, Lot 15 and Tax Map 117, Lot 14 Case: LU-22-12 (282 KB}
"3:. Exhibit 1 - 1 Congress Street.pdf (532 KE)

Good afternoon,

In response to your subsequent request for further consideration of our interpretation of Section 10.5A21.22 — Building Height Standards -
and the applicability of the Building Height Standards shown under Map 10.5A21B to your client's merged lot at 1 Congress Street, we
continue to conclude that your characterization of the current ownership status of Haven Court — being a private way owned in fee by your
client with no public interest in property - as well as your interpretation of how the building height standards are applied on a “corner” or
“through lots” to be incorrect.

As shown on the “Verra Plan" (11/22/05) that you provided, portions of Haven Court appear to be owned in fee by the city and it is unclear
whether the area labelled as a "private way” on the plan is accurate. Map 10.5A21B shows the building height standards for both High Street
and the full length of Haven Court. As such, the application of the building height standards are based on the "front lot line(s)”, "street” or
“water body” that fronts along the property. The Zoning Ordinance defines a “front lot line” follows:

Lot line, front
A boundary of lot that separates the lot from a street or public place. In the case of a corner lot or waterfront lot, the front lot line shall be
the line bordering the street on which the lot has its address. A corner lot or a through lot shall have two front lot lines.

Given we believe that your client's merged lot fronts on three public streets, we agree that Section 10.5A21.22(C) allows for an increase in
building height on the merged lot but importantly, it also restricts the increased height allowance to areas more than 50 feet from a front lot
line(s). Thus, as shown in the attached Exhibit, a dimensional variance would be required for any increase in the maximum building height
within 50 feet of High Street or Haven Court.
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In closing, even if Haven Court was deemed not to qualify as a "street” or "public place”, thereby potentially nullifying its building height
designation on Map 10.5A21B, the presence of the lower height standard along High Street would still prevent a new building from being
taller than 3 stories or 40" within 50 feet of High Street due to the corner lot provisions of the definition of front lot line stated above. Thus,
regardless of the ownership status of Haven Court, we continue to support the need for a dimensional variance for your proposed project as
currently designed.

Please contact me if I can provide any additional information.
Best Regards,

Beverly Mesa-Zendt AICP
Director | Planning Department
City of Portsmouth

1 Junkins Avenue

Portsmouth, NH 03801

. (603) 610-7216

* Bmz@cityofportsmouth.com
" Planning Department | City of Portsmouth

Exhibit A — 1 Congress Street Project — Maximum Building Height (# Stories / Feet)*

*Assumes Haven Court qualifies as a public street or public place
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4. REQUEST TO POSTPONE TO JULY 19, 2022

Request of One Market Square LLC (Owner), for the property located at 1 Congress
Street whereas relief is needed to construct a 3 story addition with a short 4th story and
building height of 44'-11" which requires the following: 1) A Variance from Section

10.5A.43.31 and Map 10.5A21B to allow a 3-story addition with a short 4th and building
height of 44'-11" where 2 stories (short 3rd) and 40' is the maximum allowed. Said
property is shown on Assessor Map 117 Lot 14 and lies within Character District 4 (CD-4),
Character District 5 (CD-5) and the Historic District.

Existing & Proposed Conditions

TABLE IS FOR CD4 Existing Proposed Permitted / Required
ZONING
Land Use: Mixed 4 story Primarily mixed uses
use/parking lot | addition
Primary Front Yard NA 1’6" 15
(ft.): max.
Right Yard (ft.): NA 15 NR
Left Yard (ft.): NA 0 NR
Rear Yard (ft.): NA 10 Greater of 5’ fromrear min.
lot line or 10’ from CL
of alley
Height (ft.): NA 3 stories 2-3 stories, 40’ max.
(short 4t),
44’-11”
Building Coverage (%): | O 67 90 max.
Open Space Coverage 32 10 min.
(%):
Parking: 18 19 4 space credit for
Residential/ 0 required
for commercial use in
DOD
Estimated Age of 1800 Variance request(s) shown in red.
Structure:

Other Permits/Approvals Required

Planning Board/TAC — Site Review and Conditional Use Permit for Parking
Historic District Commission
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Previous Board of Adjustment Actions
March 29, 2012 — Relief from Zoning Ordinance including:
1. Variance from Section 10.1115.20 and the requirements of 10.1115.30 to allow no
off-street parking spaces to be provided where 1 space per 100 s.f. Gross Floor Area
IS required.

2. Special Exception under Section 10.1113.112 to allow 6 off-street parking spaces to
be provided on another lot in the same ownership and within 300’ of the property line
of the lot in question.

The Board voted to grant the Variance as presented. With the granting of the Variance
the Board determined the Special Exception would not be required.

Planning Department Comments

The applicant is seeking to merge the two properties and construct a 3-story addition with a
short 4™, which requires a variance to do so. The two parcels are zoned differently, one
CD4 and one CD5 and both have separate height requirements as shown on the map
below. All other dimensional requirements are met with the proposal. The project will need
HDC approval as WeII as S|te plan approval through TAC and Plannlng Board

CD4 Zone/2-3
Story 40’ height

CD5 Zone/2-3 (short 4t")
Story 45’ height
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Review Criteria
This application must meet all five of the statutory tests for a variance (see Section 10.233
of the Zoning Ordinance):

Granting the variance would not be contrary to the public interest.

Granting the variance would observe the spirit of the Ordinance.

Granting the variance would do substantial justice.

Granting the variance would not diminish the values of surrounding properties.

The “unnecessary hardship” test:

(a)The property has special conditions that distinguish it from other properties in the area.

AND

(b) Owing to these special conditions, a fair and substantial relationship does not exist between the
general public purposes of the Ordinance provision and the specific application of that provision to the
property; and the proposed use is a reasonable one.
OR

Owing to these special conditions, the property cannot be reasonably used in strict conformance with the

Ordinance, and a variance is therefore necessary to enable a reasonable use of it.

agrONE

10.235 Certain Representations Deemed Conditions

Representations made at public hearings or materials submitted to the Board by an applicant for a
special exception or variance concerning features of proposed buildings, structures, parking or uses
which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed
conditions upon such special exception or variance.
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Request of 635 Sagamore Development LLC (Owner), for property located at 635
Sagamore Avenue whereas relief is needed to remove existing commercial structure and
construct 5 new single-family dwellings which requires the following: 1) A Variance from

Section 10.513 to allow 5 principal structures on a lot where only 1 is permitted. 2) A
Variance from Section 10.521 to allow a lot area per dwelling unit of 22,389 square feet
where 1 acre per dwelling is required. Said property is shown on Assessor Map 222 Lot 19
and lies within the Single Residence A (SRA) District

Existing & Proposed Conditions

Existing Proposed Permitted / Required
Land Use: Commercial w/ | 5 single family | Primarily residential

1 apartment dwellings
Lot area (sq. ft.): 84,795 84,795 43,560 min.
Lot Area per Dwelling | 84,795 16,959 43,560 min.
Unit (sq. ft.):
Lot depth (ft): 358 358 200 min.
Street Frontage (ft.): 160 160 150 min.
Primary Front Yard 28 >30 30 min.
(ft.):
Right Yard (ft.): 60 >20 20 min.
Left Yard (ft.): 30 21 20
Rear Yard (ft.): 219 >40 40 min.
Height (ft.): <35 <35 35 max.
Building Coverage 4 9.6 10 max.
(%):
Open Space >50 78 50 min.
Coverage (%):
Parking: 4+ 20 8
Estimated Age of 1950 Variance request(s) shown in red.
Structure:

Other Permits/Approvals Required
TAC/Planning Board — Site Plan Review
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Previous Board of Adjustment Actions
No prior BOA history found.

Planning Department Comments

The applicant is proposing to demolish the existing structures and construct 5 free standing
single family dwellings. The SRA zone requires 1 acre per dwelling unit and only allows 1
principal structure on a single lot. With 5 dwellings, the proposed lot area per dwelling will
be 16,959, where 43,560 is required. With the exception of the density, all other
dimensional requirements are in compliance with the proposed layout. This will require site
plan review before TAC and Planning Board if the variances are granted.

Review Criteria
This application must meet all five of the statutory tests for a variance (see Section 10.233
of the Zoning Ordinance):

Granting the variance would not be contrary to the public interest.

Granting the variance would observe the spirit of the Ordinance.

Granting the variance would do substantial justice.

Granting the variance would not diminish the values of surrounding properties.

The “unnecessary hardship” test:

(a)The property has special conditions that distinguish it from other properties in the area.

AND

(b) Owing to these special conditions, a fair and substantial relationship does not exist between the
general public purposes of the Ordinance provision and the specific application of that provision to the
property; and the proposed use is a reasonable one.
OR

Owing to these special conditions, the property cannot be reasonably used in strict conformance with the

Ordinance, and a variance is therefore necessary to enable a reasonable use of it.

agrONE

10.235 Certain Representations Deemed Conditions

Representations made at public hearings or materials submitted to the Board by an applicant for a
special exception or variance concerning features of proposed buildings, structures, parking or uses
which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed
conditions upon such special exception or variance.
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Request of 64 Vaughan Mall LLC (Owner), for property located at 64 Vaughan Street
whereas relief is needed for the addition of a rooftop penthouse which requires the following:
1) A Variance from Section 10.5A43.30 and Map 10.5A21B to allow a building height of

51'6" where 42' is the maximum allowed for a penthouse. 2) A Variance from Section
10.1530 to allow a penthouse with a 9.5' setback from the edge of the roof where 15 feet is
required. Said property is shown on Assessor Map 126 Lot 1 and lies within the Character
District 5 (CD-5) and Downtown Overlay and Historic Districts.

Existing & Proposed Conditions

Existing Proposed Permitted / Required
Land Use: Professional Primarily mixed use
office
Lot area (sq. ft.): 13,964 13,964 NR min.
Penthouse Setback NA 9.5’ 15’ from edge min.
(ft.):
Height (ft.): 40 51°6” 3 stories or 40’ max.
Extra 2’ for penthouse
(42)
Building Coverage (%): | 70 89 95 max.
Open Space Coverage | 0 5 5 min.
(%):
Parking: 0 20 No requirement
Estimated Age of New Variance request(s) shown in red.
Structure: construction

Other Permits/Approvals Required

Historic District Commission
Planning Board/TAC — Amended Site Plan
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Previous Board of Adjustment Actions

October 4, 1977 — the Board granted the following:

To construct a storage and loading addition to existing building with a single story, where
two stories are required for new construction in the Central Business District.

March 23, 2021 — the Board denied the following:

Request for an addition of fourth story as part of redevelopment of the existing structure
which requires 1) A Variance from Section 10.5A41.100 to allow a secondary front yard of
50.2 feet where 5 feet is the maximum. 2) A Variance from Section 10.5A41.100 to allow a
building height of 52.5 feet and four stories where 40 feet and three stories is the maximum
allowed.

Planning Department Comments

The applicant was before the Board in March of 2021 seeking relief for a fourth story and
building height of 52.5’. That request was denied and at that time the use of the building
was going to be mixed use with 14 residential units. The new owner will use the building for
professional office space only and is proposing a penthouse. Staff feels this is a significant
enough change that would not evoke Fisher v. Dover, but the Board may want to consider
whether Fisher vs. Dover is applicable before this application is considered.

“When a material change of circumstances affecting the merits of the applications has not occurred
or the application is not for a use that materially differs in nature and degree from its predecessor,
the board of adjustment may not lawfully reach the merits of the petition. If it were otherwise, there
would be no finality to proceedings before the board of adjustment, the integrity of the zoning plan
would be threatened, and an undue burden would be placed on property owners seeking to uphold
the zoning plan.” Fisher v. Dover, 120 N.H. 187, (1980).

The applicant is seeking to add a penthouse that would result in a height of 51°6” where 42
feet is the maximum allowed. The definition of a penthouse is below from Article 15.

Penthouse

A habitable space within the uppermost portion of a building above the cornice which is set back at least 15
feet from all edges of the roof and the total floor area of which does not exceed 50% of the area of the story
below. For internal courtyards at least 40 feet from a street or vehicular right-of-way or easement, the
penthouse shall be setback at least 8 feet from the edge of the roof of the story below.

There is a portion of the penthouse that does not meet the required 15 foot setback from the
edge of the roof and the applicant is seeking relief to allow a penthouse that does not meet
the required 15’ setback from all edges of the roof. Since the project is still going through
the Historic District Commission review, if the Board grants approval the following stipulation
should be considered:

The design of the penthouse may change according to final review and approval by
the HDC.
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Review Criteria
This application must meet all five of the statutory tests for a variance (see Section 10.233
of the Zoning Ordinance):

Granting the variance would not be contrary to the public interest.

Granting the variance would observe the spirit of the Ordinance.

Granting the variance would do substantial justice.

Granting the variance would not diminish the values of surrounding properties.

The “unnecessary hardship” test:

(a)The property has special conditions that distinguish it from other properties in the area.

AND

(b) Owing to these special conditions, a fair and substantial relationship does not exist between the
general public purposes of the Ordinance provision and the specific application of that provision to the
property; and the proposed use is a reasonable one.
OR

Owing to these special conditions, the property cannot be reasonably used in strict conformance with the

Ordinance, and a variance is therefore necessary to enable a reasonable use of it.

agrONE

10.235 Certain Representations Deemed Conditions

Representations made at public hearings or materials submitted to the Board by an applicant for a
special exception or variance concerning features of proposed buildings, structures, parking or uses
which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed
conditions upon such special exception or variance.
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NEW BUSINESS
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The request of Adam Fitzpatrick and Emily Smith (Owners), for property located at 96
Sparhawk Street whereas relief is needed to add an addition on the existing dwelling and
an addition to a shed which requires the following: 1) Variances from Section 10.521 to
allow a) a 4 foot right side yard where 10' is required; and b) an 8 foot front yard where 15

feet is required. 2) Variances from Section 10.573.20 to allow a) a 4 foot right side yard
where 9.5 feet is required; and b) a 7 foot rear yard where 9.5 feet is required. 3) A
Variance from Section 10.321 to allow a nonconforming building or structure to be extended,
reconstructed or enlarged without conforming to the requirements of the Ordinance. Said
property is shown on Assessor Map 159 Lot 16 and lies within the General Residence A
(GRA) District.

Existing & Proposed Conditions

Existing Proposed Permitted / Required
Land Use: Single family House addition | Primarily residential
& shed uses
addition
Lot area (sq. ft.): 5,204 5,204 7,500 min.
Lot Area per Dwelling 5,204 5,204 7,500 min.
Unit (sq. ft.):
Lot depth (ft): 50 50 70 min.
Street Frontage (ft.): 100 100 100 min.
Primary Front Yard 8 8 15 min.
(ft.):
Right Yard (ft.): 4 4 (shed) 10 min.
4 (house) 9.5 (shed)
Left Yard (ft.): 18 18 10 min.
Rear Yard (ft.): 13 7 (shed) 20 min.
9.5 (shed)
Height (ft.): <35 <35 35 max.
9.5 (shed)
Building Coverage (%): | 17.5 24.6 25 max.
Open Space Coverage | >30 >30 30 min.
(%):
Parking: 2 2 2
Estimated Age of 1915 Variance request(s) shown in red.
Structure:

Other Permits/Approvals Required

None

May 17, 2022 Meeting




Nelghborhood Context |

] £ & 120 Feet

1inch = 56.8 feet

96 Sparhawk Street

May 17, 2022 Meeting

20



21

Previous Board of Adjustment Actions

May 17, 1994 — Relief from Zoning Ordinance:
1) Variance from Article Ill, Section 10-302 to allow:
a) 8 high garden shed to remain with a 2’ side yard where a 10’ rear yard is
required.
The Board voted the request be granted as presented and advertised

Planning Department Comments

The applicant is seeking relief to add a rear addition and an addition onto an existing shed
that is located in the back corner of the property.

Review Criteria

This application must meet all five of the statutory tests for a variance (see Section 10.233
of the Zoning Ordinance):

Granting the variance would not be contrary to the public interest.

Granting the variance would observe the spirit of the Ordinance.

Granting the variance would do substantial justice.

Granting the variance would not diminish the values of surrounding properties.

The “unnecessary hardship” test:

(a)The property has special conditions that distinguish it from other properties in the area.

AND

(b) Owing to these special conditions, a fair and substantial relationship does not exist between the
general public purposes of the Ordinance provision and the specific application of that provision to the
property; and the proposed use is a reasonable one.
OR

Owing to these special conditions, the property cannot be reasonably used in strict conformance with the

Ordinance, and a variance is therefore necessary to enable a reasonable use of it.

agrwdE

10.235 Certain Representations Deemed Conditions

Representations made at public hearings or materials submitted to the Board by an
applicant for a special exception or variance concerning features of proposed buildings,
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232
or 10.233 shall be deemed conditions upon such special exception or variance.
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Request of The Lonzoni Family Revocable Trust (Owner), for property located at 411
South Street whereas relief is needed to demolish existing garage and construct new

attached garage which requires the following: 1) Variance from Section 10.521 to allow a 6

foot rear yard where 20 feet is required. 2) Variance from Section 10.321 to allow a

nonconforming building or structure to be extended, reconstructed or enlarged without
conforming to the Ordinance. Said property is shown on Assessor Map 112 Lot 55 and lies
within the General Residence A (GRA) District.

Existing & Proposed Conditions

Existing Proposed Permitted /
Required

Land Use: Single Demo garage/construct Primarily

family new garage residential
Lot area (sq. ft.): 8,581 8,581 7,500 min.
Lot Area per Dwelling 8,581 8,581 7,500 min.
Unit (sq. ft.):
Lot depth (ft): 102 102 70 min.
Street Frontage (ft.): 99 99 100 min.
Primary Front Yard 15 15 15 min.
(ft.):
Right Yard (ft.): 6 14 10 min.
Left Yard (ft.): 5 5 10
Rear Yard (ft.): 6 6 20 min.
Height (ft.): <35 17 35 max.
Building Coverage (%): | 24 25 25 max.
Open Space Coverage | >30 >30 30 min.
(%):
Parking: 2 2 2
Estimated Age of 1955 Variance request(s) shown in red.
Structure:

Other Permits/Approvals Required

None.
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Previous Board of Adjustment Actions

October 17, 2017 — Relief from Zoning Ordinance:
1) Variance from Section 10.521 to allow:
a) 8.1’ + rear yard setback where 20’ is required
b) 9.3’ £ right yard setback where 10’ is required
) 26.4% = building coverage where 25% is required
2) Variance from Section 10.321 to allow a nonconforming building or structure to be
extended, reconstructed or enlarged without conforming to the requirements of the
Ordinance
The Board voted the request be deny as presented and advertised.

Planning Department Comments

The applicant is proposing to demolish the existing garage and construct a new attached
garage. As shown in the history and indicated in the current application, variances were
denied in 2017 to construct a new garage with ADU above. The new proposal does not
include an ADU and is not as tall as what was previously proposed in 2017.

Staff feels this is a significant enough change that would not evoke Fisher v. Dover, but the
Board may want to consider whether Fisher vs. Dover is applicable before this application is
considered.

“When a material change of circumstances affecting the merits of the applications has not occurred
or the application is not for a use that materially differs in nature and degree from its predecessor,
the board of adjustment may not lawfully reach the merits of the petition. If it were otherwise, there
would be no finality to proceedings before the board of adjustment, the integrity of the zoning plan
would be threatened, and an undue burden would be placed on property owners seeking to uphold
the zoning plan.” Fisher v. Dover, 120 N.H. 187, (1980).

Review Criteria
This application must meet all five of the statutory tests for a variance (see Section 10.233 of the
Zoning Ordinance):

1. Granting the variance would not be contrary to the public interest.
2. Granting the variance would observe the spirit of the Ordinance.
3. Granting the variance would do substantial justice.
4. Granting the variance would not diminish the values of surrounding properties.
5. The “unnecessary hardship” test:
(a)The property has special conditions that distinguish it from other properties in the area.
AND
(b) Owing to these special conditions, a fair and substantial relationship does not exist between the
general public purposes of the Ordinance provision and the specific application of that provision to the
property; and the proposed use is a reasonable one.
OR
Owing to these special conditions, the property cannot be reasonably used in strict conformance with the
Ordinance, and a variance is therefore necessary to enable a reasonable use of it.

10.235 Certain Representations Deemed Conditions

Representations made at public hearings or materials submitted to the Board by an applicant for a
special exception or variance concerning features of proposed buildings, structures, parking or uses
which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed
conditions upon such special exception or variance.
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Request of Andrea Hurwitz (Owner), for property located at 129 Aldrich Road whereas
relief is needed for a second floor addition with rear addition and deck which requires the
following: 1) Variance from Section 10.521 to allow a 5.5 foot left side yard where 10 feet is

required. 2) Variance from Section 10.321 to allow a nonconforming building or structure to
be extended, reconstructed or enlarged without conforming to the requirements of the
Ordinance. Said property is shown on Assessor Map 153 Lot 35 and is located within the

Single Residence B (SRB) District.

Existing & Proposed Conditions

Existing Proposed Permitted / Required

Land Use: Single family Rear addition | Primarily residential
with deck

Lot area (sq. ft.): 10,018 10,018 15,000 min.
Lot Area per Dwelling 10,018 10,018 15,000 min.
Unit (sq. ft.):
Lot depth (ft): 200 200 100 min.
Street Frontage (ft.): 50 50 100 min.
Primary Front Yard 15 15 30 min.
(ft.):
Right Yard (ft.): 10.5 10.5 10 min.
Left Yard (ft.): 5.5 5.5’ 10
Rear Yard (ft.): 114 92 30 min.
Height (ft.): <35 <35 35 max.
Building Coverage (%): | 13 20 20 max.
Open Space Coverage | >40 >40 40 min.
(%):
Parking: 2 2 2
Estimated Age of 1920 Variance request(s) shown in red.
Structure:

Other Permits/Approvals Required

None.
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Previous Board of Adjustment Actions
No prior BOA history found.

Planning Department Comments

The applicant is proposing a rear addition and upward expansion of the existing dwelling.
The current location is nonconforming on the left side. The upward expansion will not
encroach further into the side yard then what currently exists, but the vertical expansion
within the setback requires relief.

Review Criteria
This application must meet all five of the statutory tests for a variance (see Section 10.233
of the Zoning Ordinance):

Granting the variance would not be contrary to the public interest.

Granting the variance would observe the spirit of the Ordinance.

Granting the variance would do substantial justice.

Granting the variance would not diminish the values of surrounding properties.

The “unnecessary hardship” test:

(a)The property has special conditions that distinguish it from other properties in the area.

AND

(b) Owing to these special conditions, a fair and substantial relationship does not exist between the
general public purposes of the Ordinance provision and the specific application of that provision to the
property; and the proposed use is a reasonable one.
OR

Owing to these special conditions, the property cannot be reasonably used in strict conformance with the

Ordinance, and a variance is therefore necessary to enable a reasonable use of it.

agrONE

10.235 Certain Representations Deemed Conditions

Representations made at public hearings or materials submitted to the Board by an applicant for a
special exception or variance concerning features of proposed buildings, structures, parking or uses
which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed
conditions upon such special exception or variance.
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Request of Donald Lowell Stickney Ill (Owner), for property located at 213 Jones
Avenue whereas relief is needed for the addition of a second driveway which requires the

following: 1) Variance from Section 10.1114.31 to allow a second driveway on a lot where
only one driveway is allowed. Said property is located on Assessor Map 222 Lot 69 and lies
within the Single Residence B (SRB) District.

Existing & Proposed Conditions

Existing Proposed Permitted / Required

Land Use: Single family Second Primarily residential
driveway

Lot area (sq. ft.): 62,528 62,528 15,000 min.
Lot Area per Dwelling 62,528 62,528 15,000 min.
Unit (sq. ft.):
Lot depth (ft): 405 405 100 min.
Street Frontage (ft.): 238 238 100 min.
Primary Front Yard 33 30 30 min.
(ft.):
Right Yard (ft.): >10 >10 10 min.
Left Yard (ft.): >10 22 10
Rear Yard (ft.): >150 >150 30 min.
Height (ft.): <35 <35 35 max.
Building Coverage (%): | <20 <20 20 max.
Open Space Coverage | >40 >40 40 min.
(%):
Parking: 4 4 3
Estimated Age of 1951 Variance request(s) shown in red.
Structure:

Other Permits/Approvals Required

Planning Board — Wetland CUP & CUP for Accessory Dwelling Unit
Conservation Commission —Wetland CUP (recommended approval 3/9/22)

May 17, 2022 Meeting



Neighborhood Context

AT 'y gy
. PN 3

é Zoning Map
‘.ﬂ‘..~. ‘

j

{5, 213 Jones Avenue .9

1inch = 118.4 feet

May 17, 2022 Meeting



33

Previous Board of Adjustment Actions
No prior BOA history found.

Planning Department Comments

The applicant is seeking to construct a new dwelling on the lot and has an application before
the Planning Board to convert the existing dwelling into a Detached Accessory Dwelling Unit
(DADU). A wetland CUP is also required and received a recommendation of approval from
the Conservation Commission in March. As part of the proposal, a second driveway is
proposed to access the new principal dwelling. Only one driveway per lot is permitted per
the Ordinance, thus the request before the Board.

Review Criteria
This application must meet all five of the statutory tests for a variance (see Section 10.233
of the Zoning Ordinance):

Granting the variance would not be contrary to the public interest.

Granting the variance would observe the spirit of the Ordinance.

Granting the variance would do substantial justice.

Granting the variance would not diminish the values of surrounding properties.

The “unnecessary hardship” test:

(a)The property has special conditions that distinguish it from other properties in the area.

AND

(b) Owing to these special conditions, a fair and substantial relationship does not exist between the
general public purposes of the Ordinance provision and the specific application of that provision to the
property; and the proposed use is a reasonable one.
OR

Owing to these special conditions, the property cannot be reasonably used in strict conformance with the

Ordinance, and a variance is therefore necessary to enable a reasonable use of it.

agrONE

10.235 Certain Representations Deemed Conditions

Representations made at public hearings or materials submitted to the Board by an applicant for a
special exception or variance concerning features of proposed buildings, structures, parking or uses
which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed
conditions upon such special exception or variance.

May 17, 2022 Meeting
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Request of Ann Genevieve Becksted Trust of 2004 (Owner), for property located at 9
Schurman Avenue whereas relief is needed to add a 6' x 25' two story addition and side
porch which requires the following. 1) A Variance from Section 10.521 to allow a 22 foot

front yard where 30 feet is required. 2) A Variance from Section 10.321 to allow a
nonconforming building or structure to be extended, reconstructed or enlarged without
conforming to the requirements of the Ordinance. Said property is located on Assessor
Map 260 Lot 158 and lies within the Single Residence B (SRB) District.

Existing & Proposed Conditions

Existing Proposed Permitted /
Required

Land Use: Single Two story addition Primarily

family residential
Lot area (sq. ft.): 9,147 9,147 15,000 min.
Lot Area per Dwelling 9,147 9,147 15,000 min.
Unit (sq. ft.):
Lot depth (ft): 117 117 100 min.
Street Frontage (ft.): 161 161 100 min.
Primary Front Yard (ft.): | 24 22 30 min.
Right Yard (ft.): 48 42 10 min.
Left Yard (ft.): 7 7 10
Rear Yard (ft.): 54 54 30 min.
Height (ft.): <35 <35 35 max.
Building Coverage (%): 14 17 20 max.
Open Space Coverage >40 >40 40 min.
(%):
Parking: 2 2 2
Estimated Age of 1940 Variance request(s) shown in red.
Structure:

Other Permits/Approvals Required
None.
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Previous Board of Adjustment Actions
No prior BOA history found.

Planning Department Comments

The applicant is seeking to add a two-story side addition, covered front porch and small
deck on the rear of the existing dwelling. The two-story addition will encroach into the front
yard. The rear deck will be under 187, therefore it does not need to conform to setbacks or
coverage requirements.

Review Criteria

This application must meet all five of the statutory tests for a variance (see Section 10.233
of the Zoning Ordinance):

Granting the variance would not be contrary to the public interest.

Granting the variance would observe the spirit of the Ordinance.

Granting the variance would do substantial justice.

Granting the variance would not diminish the values of surrounding properties.

The “unnecessary hardship” test:

(a)The property has special conditions that distinguish it from other properties in the area.

AND

(b) Owing to these special conditions, a fair and substantial relationship does not exist between the
general public purposes of the Ordinance provision and the specific application of that provision to the
property; and the proposed use is a reasonable one.
OR

Owing to these special conditions, the property cannot be reasonably used in strict conformance with the

Ordinance, and a variance is therefore necessary to enable a reasonable use of it.

agrONE

10.235 Certain Representations Deemed Conditions

Representations made at public hearings or materials submitted to the Board by an applicant for a
special exception or variance concerning features of proposed buildings, structures, parking or uses
which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed
conditions upon such special exception or variance.
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Request of Andrew DiPasquale (Owner), for property located at 80 Fields Road whereas
relief is needed to Construct rear addition and enclose existing carport to create sunroom
with front porch which requires the following: 1) Variances from Section 10.521 to allow a) a
26 foot rear yard where 30 feet is required; b) a 9 foot right side yard where 10 feet is
required; c) a 9 foot left side yard where 10 feet is required; d) a 23 foot front yard where 30

feet is required; and e) 29% building coverage where 20% is the maximum

allowed. 2) Variance from Section 10.321 to allow a honconforming building or structure to
be extended, reconstructed or enlarged without conforming to the requirements of the
Ordinance. Said property is located on Assessor Map 171 Lot 8 and lies within the Single

Residence B (SRB) District.

Existing & Proposed Conditions

Existing Proposed Permitted / Required
Land Use: Single family Rear addition | Primarily residential
Lot area (sq. ft.): 6,969 6,969 15,000 min.
Lot Area per Dwelling | 6,969 6,969 15,000 min.
Unit (sq. ft.):
Lot depth (ft): 100 100 100 min.
Street Frontage (ft.): 70 70 100 min.
Primary Front Yard 28.5 23 30 min.
(ft.):
Right Yard (ft.): 9 9 10 min.
Left Yard (ft.): 9 9 10
Rear Yard (ft.): 50 26 30 min.
Height (ft.): <35 <35 35 max.
Building Coverage 20.5 29 20 max.
(%):
Open Space >40 >40 40 min.
Coverage (%):
Parking: 2 2 2
Estimated Age of 1957 Variance request(s) shown in red.
Structure:

Other Permits/Approvals Required

None.
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Previous Board of Adjustment Actions
Mar 16, 2021 — Relief from Zoning Ordinance:
to remove an existing shed and construct a new 12' x 16' shed which requires the following:
1) Variance from Section 10.521 to allow:
a) a 3 foot rear yard where 9 feet is required
b) a 3 foot left side yard where 9 feet is required
c) to allow 20.5% building coverage where 20% is the maximum allowed.
2) Variance from Section 10.321 to allow a nonconforming building or structure to be
extended, reconstructed or enlarged without conforming to the requirements of the
Ordinance
The Board voted the request be granted as presented and advertised.

Planning Department Comments

The applicant is proposing to demolish the existing carport and construct a new addition in
its place and add a rear addition on the right side of the existing dwelling. The house is
currently nonconforming to the front and both side yards. The additions on both sides will
not encroach further than what currently exists.

Review Criteria
This application must meet all five of the statutory tests for a variance (see Section 10.233
of the Zoning Ordinance):

Granting the variance would not be contrary to the public interest.

Granting the variance would observe the spirit of the Ordinance.

Granting the variance would do substantial justice.

Granting the variance would not diminish the values of surrounding properties.

The “unnecessary hardship” test:

(a)The property has special conditions that distinguish it from other properties in the area.

AND

(b) Owing to these special conditions, a fair and substantial relationship does not exist between the
general public purposes of the Ordinance provision and the specific application of that provision to the
property; and the proposed use is a reasonable one.
OR

Owing to these special conditions, the property cannot be reasonably used in strict conformance with the

Ordinance, and a variance is therefore necessary to enable a reasonable use of it.

agrONE

10.235 Certain Representations Deemed Conditions

Representations made at public hearings or materials submitted to the Board by an applicant for a
special exception or variance concerning features of proposed buildings, structures, parking or uses
which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed
conditions upon such special exception or variance.
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Request of Pamela J. Katz Revocable Trust (Owner), for property located at 462 Lincoln
Ave, Unit 4 whereas relief is needed to install a generator which requires the following: 1) A
Variance from Section 10.515.14 to allow a 6 foot setback where 10 feet is required and to

allow the generator to be closer to the street that the principal structure. Said property is
located on Assessor Map 133 Lot 20-4 and lies within the General Residence A (GRA)
District.

Existing & Proposed Conditions

Existing Proposed Permitted / Required
Land Use: 4 unit condo Generator Primarily residential
Lot area (sq. ft.): 13,949 13,949 7,500 min.
Lot area per dwelling 3,487 3,487 7,500 min.
(sq. ft.):
Lot depth (ft): 100 100 70 min.
Street Frontage (ft.): 238 238 100 min.
Primary Front Yard 9.5 9.5 15 min.
(ft.):
Secondary Front Yard | 10 6 15 min.
(ft.):
Left Yard (ft.): 24 24 10
Rear Yard (ft.): 57 57 20 min.
Height (ft.): <35 <35 35 max.
Building Coverage (%): | 26.5 26.5 25 max.
Open Space Coverage | >30 >30 30 min.
(%):
Parking: 8 8 6
Estimated Age of 1875 Variance request(s) shown in red.
Structure:

Other Permits/Approvals Required
None.
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Previous Board of Adjustment Actions
April 19, 2016 — Relief from Zoning Ordinance:
Construct a 6.5’ x 16.75’ £ one-story addition and a 13.5" £ x 20’ + two story addition
on the right side of existing building which requires:
1) Variance from Section 10.521 to allow:
a) 10.1°+ secondary front yard setback where 15’ is required.
2) Variance from Section 10.521 to allow:
a) 26.5't building coverage where 25% is the maximum allowed.
The Board voted the request be granted with the following stipulation:
Full screening to be provided for the condensers proposed to be relocated

Planning Department Comments

The applicant is seeking to add a generator for Unit 4. The lot is a corner lot with frontage
on Lincoln and secondary frontage on Union. The location will be closer to the street and in
front of the building on the Union side, with a proposed setback feet 6 feet.

Review Criteria
This application must meet all five of the statutory tests for a variance (see Section 10.233
of the Zoning Ordinance):

Granting the variance would not be contrary to the public interest.

Granting the variance would observe the spirit of the Ordinance.

Granting the variance would do substantial justice.

Granting the variance would not diminish the values of surrounding properties.

The “unnecessary hardship” test:

(a)The property has special conditions that distinguish it from other properties in the area.

AND

(b) Owing to these special conditions, a fair and substantial relationship does not exist between the
general public purposes of the Ordinance provision and the specific application of that provision to the
property; and the proposed use is a reasonable one.
OR

Owing to these special conditions, the property cannot be reasonably used in strict conformance with the

Ordinance, and a variance is therefore necessary to enable a reasonable use of it.

agrLONE

10.235 Certain Representations Deemed Conditions

Representations made at public hearings or materials submitted to the Board by an applicant for a
special exception or variance concerning features of proposed buildings, structures, parking or uses
which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed
conditions upon such special exception or variance.
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REGULAR MEETING*
BOARD OF ADJUSTMENT
EILEEN DONDERO FOLEY COUNCIL CHAMBERS
MUNICIPAL COMPLEX, 1 JUNKINS AVENUE
PORTSMOUTH, NEW HAMPSHIRE

Members of the public also have the option to join the meeting over Zoom
(See below for more details)*

7:00 P.M. May 17, 2022

AGENDA

PLEASE NOTE: ITEMS H THROUGH Q WILL BE HEARD
AT THE MAY 24,2022 BOARD OF ADJUSMENT MEETING.

I. APPROVAL OF MINUTES

A) Approval of the minutes of the meetings of April 19, 2022.

II. OLD BUSINESS
A. 189 Gates Street — Request for Rehearing (LU-22-30)

B. George and Donna Pantelakos - 138 Maplewood Avenue request a 1-Year extension

to the BOA approval of the garage renovation and expansion granted on June 16, 2020.
(LU-20-71)

C. REQUEST TO POSTPONE The request of Francis X. Bruton, (Attorney for
Appellants), for Appeal of Administrative decision that the merged lot at 1 Congress is
not subject to the height allowances (2 stories, 4th short, 45 feet in height) pursuant to
Map 10.5A21B and as permitted pursuant to Section 10.5A21.22(a) & (c) of the Zoning
Ordinance. Said property is shown on Assessor Map 117 Lot 14 and lies within
Character District 4 (CD-4), Character District 5 (CD-5) and the Historic District.
REQUEST TO POSTPONE (LU-22-12)

D. REQUEST TO POSTPONE The request of One Market Square LL.C (Owner), for
the property located at 1 Congress Street whereas relief is needed to construct a 3 story
addition with a short 4th story and building height of 44'-11" which requires the
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following: 1) A Variance from Section 10.5A.43.31 and Map 10.5A21B to allow a 3-
story addition with a short 4th and building height of 44'-11" where 2 stories (short 3rd)
and 40' is the maximum allowed. Said property is shown on Assessor Map 117 Lot 14
and lies within Character District 4 (CD-4), Character District 5 (CD-5) and the Historic
District. REQUEST TO POSTPONE (LU-22-12)

E. The request of 635 Sagamore Development LL.C (Owner), for property located at 635
Sagamore Avenue whereas relief is needed to remove existing commercial structure and
construct 5 new single-family dwellings which requires the following: 1) A Variance
from Section 10.513 to allow 5 principal structures on a lot where only 1 is permitted. 2)
A Variance from Section 10.521 to allow a lot area per dwelling unit of 22,389 square
feet where 1 acre per dwelling is required. Said property is shown on Assessor Map 222
Lot 19 and lies within the Single Residence A (SRA) District. (LU-22-57)

F. WITHDRAWN The request of Randi and Jeff Collins (Owners), for property located
at 77 Meredith Way whereas relief is needed to construct a second free-standing
dwelling which requires the following: 1) A Variance from Section 10.513 to allow a
second principal structure on a lot. 2) A Variance from Section 10.1114.31 to allow 2
driveways on a lot where only 1 is allowed. Said property is shown on Assessor Map 162
Lot 16 and lies within the General Residence A (GRA) District. WITHDRAWN (LU-
22-61)

G. The request of 64 Vaughan Mall LLC (Owner), for property located at 64 Vaughan
Street whereas relief is needed for the addition of a rooftop penthouse which requires the
following: 1) A Variance from Section 10.5A43.30 and Map 10.5A21B to allow a
building height of 51'6" where 42' is the maximum allowed for a penthouse. 2) A
Variance from Section 10.1530 to allow a penthouse with a 9.5' setback from the edge of
the roof where 15 feet is required. Said property is shown on Assessor Map 126 Lot 1
and lies within the Character District 5 (CD-5) and Downtown Overlay and Historic
Districts. (LU-22-65)

NEW BUSINESS

A. The request of Adam Fitzpatrick and Emily Smith (Owners), for property located at
96 Sparhawk Street whereas relief is needed to add an addition on the existing dwelling
and an addition to a shed which requires the following: 1) Variances from Section
10.521 to allow a) a 4 foot right side yard where 10' is required; and b) an 8 foot front
yard where 15 feet is required. 2) Variances from Section 10.573.20 to allow a) a 4 foot
right side yard where 9.5 feet is required; and b) a 7 foot rear yard where 9.5 feet is
required. 3) A Variance from Section 10.321 to allow a nonconforming building or
structure to be extended, reconstructed or enlarged without conforming to the
requirements of the Ordinance. Said property is shown on Assessor Map 159 Lot 16 and
lies within the General Residence A (GRA) District. (LU-22-42)
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B.

The request of The Lonzoni Family Revocable Trust (Owner), for property located at
411 South Street whereas relief is needed to demolish existing garage and construct new
attached garage which requires the following: 1) Variance from Section 10.521 to allow a
6 foot rear yard where 20 feet is required. 2) Variance from Section 10.321 to allow a
nonconforming building or structure to be extended, reconstructed or enlarged without
conforming to the Ordinance. Said property is shown on Assessor Map 112 Lot 55 and
lies within the General Residence A (GRA) District. (LU-22-67)

The request of Andrea Hurwitz (Owner), for property located at 129 Aldrich Road
whereas relief is needed for a second floor addition with rear addition and deck which
requires the following: 1) Variance from Section 10.521 to allow a 5.5 foot left side yard
where 10 feet is required. 2) Variance from Section 10.321 to allow a nonconforming
building or structure to be extended, reconstructed or enlarged without conforming to
the requirements of the Ordinance. Said property is shown on Assessor Map 153 Lot 35
and is located within the Single Residence B (SRB) District. (LU-22-71)

The request of Donald Lowell Stickney III (Owner), for property located at 213 Jones
Avenue whereas relief is needed for the addition of a second driveway which requires the
following: 1) Variance from Section 10.1114.31 to allow a second driveway on a lot
where only one driveway is allowed. Said property is located on Assessor Map 222 Lot
69 and lies within the Single Residence B (SRB) District. (LU-22-34)

The request of Ann Genevieve Becksted Trust of 2004 (Owner), for property located
at 9 Schurman Avenue whereas relief is needed to add a 6' x 25' two story addition and
side porch which requires the following. 1) A Variance from Section 10.521 to allow a
22 foot front yard where 30 feet is required. 2) A Variance from Section 10.321 to allow
a nonconforming building or structure to be extended, reconstructed or enlarged without
conforming to the requirements of the Ordinance. Said property is located on Assessor
Map 260 Lot 158 and lies within the Single Residence B (SRB) District. (LU-22-84)

The request of Andrew DiPasquale (Owner), for property located at 80 Fields Road
whereas relief is needed to Construct rear addition and enclose existing carport to create
sunroom with front porch which requires the following: 1) Variances from Section
10.521 to allow a) a 26 foot rear yard where 30 feet is required; b) a 9 foot right side yard
where 10 feet is required; c) a 9 foot left side yard where 10 feet is required; d) a 23 foot
front yard where 30 feet is required; and e) 29% building coverage where 20% is the
maximum allowed. 2) Variance from Section 10.321 to allow a nonconforming building
or structure to be extended, reconstructed or enlarged without conforming to the
requirements of the Ordinance. Said property is located on Assessor Map 171 Lot 8 and
lies within the Single Residence B (SRB) District. (LU-22-76)

The request of Pamela J. Katz Revocable Trust (Owner), for property located at 462
Lincoln Ave, Unit 4 whereas relief is needed to install a generator which requires the
following: 1) A Variance from Section 10.515.14 to allow a 6 foot setback where 10 feet
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is required and to allow the generator to be closer to the street that the principal structure.
Said property is located on Assessor Map 133 Lot 20-4 and lies within the General
Residence A (GRA) District. (LU-22-77)

THE FOLLOWING ITEMS WILL BE HEARD ON TUESDAY, MAY 24, 2022

H.

The request of Joseph Ricci (Applicant), for property located at 225 Banfield Road
whereas relief is needed to demolish existing building and construct new 5 unit
commercial building and 60 unit residential building with underground parking which
requires the following: 1) A Variance from Section 10.521 to allow a 45 foot front yard
where 70 feet is required. 2) A Variance from Section 10.440 to allow a 60 unit
residential building where residential uses are not permitted in the Industrial district. Said
property is located on Assessor Map 254 Lot 1 and lies within the Industrial (I) District.
(LU-22-91)

The request of Thomas Hammer (Applicant), for property located at 219 Sagamore
Road whereas relief is needed to demolish the existing garage and deck and construct new
garage and entryway which requires the following: 1) A Variance from Section 10.521 to
allow 30.5% building coverage where 25% is the maximum allowed. 2) A Variance from
Section 10.573.20 to allow a 2.5 foot rear yard where 15 feet is required. 3) A Variance
from Section 10.571 to allow an accessory structure to be located closer to a street than the
principal structure. 4) A Variance from Section 10.321 to allow a nonconforming building
or structure to be extended, reconstructed or enlarged without conforming to the
requirements of the Ordinance. Said property is located on Assessor Map 221 Lot 19 and
lies within the General Residence A (GRA) District. (LU-22-26)

The request of 2422 Lafayette Road Associates LL.C (Owner), for property located at
2454 Lafayette Rd, Unit S whereas relief is needed for a proposed veterinary urgent care
clinic which requires the following: 1) A Special Exception from Section 10.440 Use #7.50
to allow a Veterinary Care use where the use is allowed by Special Exception. Said
property is located on Assessor Map 273 Lot 3-5 and lies within the Gateway Corridor
(G1) District. (LU-22-93)

The request of Nicole Giusto (Applicant), and Cooper Malt LL.C (Owner), for property
located at 650 Islington St, Unit C whereas relief is needed for a proposed veterinary care
clinic which requires the following: 1) A Special Exception from Section 10.440 Use #7.50
to allow a Veterinary Care use where the use is allowed by Special Exception. Said
property is located on Assessor Map 155 Lot 5-C1 and lies within the Character District 4-
B (CD4W) and the Historic District. (LU-22-92)

The request of Thomas and Lindsey Vickery (Owners), for property located at 37
Orchard Street whereas relief is needed for a proposed addition which requires the
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following: 1) A Variance from Section 10.521 to allow 26.5% building coverage where
25% is the maximum allowed. Said property is located on Assessor Map 149 Lot 9 and lies
within the General Residence A (GRA) District. (LU-22-95)

M. The request of London Bridge South Inc. (Owner), for the property located at 114
Saratoga Way whereas relief is needed to amend a previously approved application to
merge two lots and demo existing structures in order to construct a 4 unit multi family
dwelling which requires the following: 1) A Variance from Section 10.521 to allow a lot
area per dwelling unit of 3,736 square feet where 5,000 square feet is the minimum
required; and 2) A Special Exception from Section 10.440 Use #1.51 to allow 4 dwelling
units where the use is allowed by a special exception. Said property is shown on Assessor
Map 212 Lot 112 and lies within the General Residence B District. (LU-20-164)

N. The request of Katherine Nolte and Angela Davis (Owners), for property located at 276
Aldrich Road whereas relief is needed to remove existing mudroom and construct covered
front porch which requires the following: 1) Variances from Section 10.521 to allow a)
33% building coverage where 20% is the maximum allowed; b) 7.5 foot left side yard
where 10 feet is required; and c) 7.5 foot secondary front yard where 30 feet is required. 2)
A Variance from Section 10.321 to allow a nonconforming building or structure to be
extended, reconstructed or enlarged without conforming to the requirements of the
Ordinance. Said property is located on Assessor Map 166 Lot 14 and lies within the Single
Residence B (SRB) District. (LU-22-97)

0. The request of Joel St. Jean and Mariele Chambers (Owners), for property located at
108 Burkitt Street whereas relief is needed to demolish existing garage and construct
new 13'x 30' garage which requires the following: 1) A Variance from Section 10.573.20
to allow a 1 foot left side yard where 10 feet is required. 2) A Variance from Section
10.321 to allow a nonconforming structure or building to be extended, reconstructed or
enlarged without conforming to the requirements of the Ordinance. Said property is
located on Assessor Map 159 Lot 30 and lies within the General Residence A (GRA).
(LU-22-89)

P. The request of Thomas J. and Angela Mita (Owners), for property located at 81 Taft
Road whereas relief is needed to construct a 235 square foot addition which requires the
following: 1) A Variance from Section 10.521 to allow a 17.5 foot secondary front yard
where 30 feet is required. 2) A Variance from Section 10.321 to allow a nonconforming
building or structure to be extended, reconstructed or enlarged without conforming to the
requirements of the Ordinance.. Said property is located on Assessor Map 247 Lot 87 and
lies within the Single Residence B (SRB) District. (LU-22-98)

Q. The request of One Hundred Forty West Road Condos (Owner), for property located at
140 West Road whereas relief is needed to convert existing structure into a private indoor
recreation facility which requires the following: 1) A Variance from Section 10.440 Use
#4.30 to allow and indoor recreation use where the use is not permitted. 2) A Variance
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from Section 10.1113.41 to allow parking to be located 2 feet from the front lot line where
50 feet is required. Said property is located on Assessor Map 252 Lot 2-13 and lies within
the Industrial (I) District. (LU-22-99)

ITII. OTHER BUSINESS

IV. ADJOURNMENT

*Members of the public also have the option to join this meeting over Zoom, a unique meeting 1D
and password will be provided once you register. To register, click on the link below or copy
and paste this into your web browser:

https://us06web.zoom.us/webinar/registet/ WN_mEGg2czRRIOOS8ifXHLn Tw



https://us06web.zoom.us/webinar/register/WN_mEGg2czRR9OO8ifXHLn_Tw

MINUTES OF THE
BOARD OF ADJUSTMENT MEETING
EILEEN DONDERO FOLEY COUNCIL CHAMBERS
MUNICIPAL COMPLEX, 1 JUNKINS AVENUE
PORTSMOUTH, NEW HAMPSHIRE

7:00 P.M. April 19, 2022

MEMBERS PRESENT:  Arthur Parrott, Chair; Jim Lee, Vice Chair; David MacDonald;
Beth Margeson; Thomas Rossi; Paul Mannle; Phyllis Eldridge

MEMBERS EXCUSED: None

ALSO PRESENT: Peter Stith, Planning Department

Chairman Parrott called the meeting to order at 7:00 p.m.

I. APPROVAL OF MINUTES
A) Approval of the minutes of the March 15, 2022 meeting.

The March 15, 2022 minutes were approved as presented.
II. OLD BUSINESS

A. Lancen and Sophie LaChance - 11 Fletcher Street request a 1-year extension to the
variances granted on April 21, 2020. (LU-20-42)

DECISION OF THE BOARD
Mpr. Lee moved to grant the request for a one-year extension.

Mr. Lee said a first one-year extension was routinely granted. Ms. Margeson agreed and said
there was a recommendation from the City Staff that the Board, in granting the extension,
acknowledge that the plans were slightly modified due to the change in ownership and that a
stipulation be placed on the approval stating that the drainage evaluation for the new modified
plans be would be done prior to the issuance of the building permit.

Mr. Lee amended his motion. He moved to grant the request for a one-year extension, with the
following stipulation:
1. The drainage evaluation for the modified plans shall be done prior to the issuance of
the building permit.
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Ms. Margeson seconded the motion. The motion passed by unanimous vote, 7-0.

B. Maple Masjid - 686 Maplewood Avenue request a 1-year extension to the special
exception and variances granted on April 21, 2020. (LU-20-37)

DECISION OF THE BOARD
Mpr. Mannle moved to grant the request for a one-year extension, seconded by Mr. Rossi.

Mr. Mannle said it was reasonable for the applicant to request an extension, given what had
happened over the last two years with the pandemic.

The motion passed by unanimous vote, 7-0.

C. REQUEST TO POSTPONE The request of Francis X. Bruton, (Attorney for
Appellants), for Appeal of Administrative decision that the merged lot at 1 Congress is
not subject to the height allowances (2 stories, 4th short, 45 feet in height) pursuant to
Map 10.5A21B and as permitted pursuant to Section 10.5A21.22(a) & (c) of the Zoning
Ordinance. Said property is shown on Assessor Map 117 Lot 14 and lies within
Character District 4 (CD-4), Character District 5 (CD-5) and the Historic District.
REQUEST TO POSTPONE (LU-22-12)

DECISION OF THE BOARD

Ms. Margeson asked if Attorney Bruton and the City Attorney were trying to clarify the status of
Haven Court. Chairman Parrott said the City Attorney said more time was needed due to the
complexity of the issue.

Ms. Eldridge moved to grant the request to postpone the appeal, seconded by Ms. Margeson.

Ms. Eldridge said it was a routine but complicated issue. Ms. Margeson concurred and said it if
was resolved, perhaps it wouldn’t have to come back to the Board.

The motion passed by unanimous vote, 7-0.

D. REQUEST TO POSTPONE The request of One Market Square LL.C (Owner), for
the property located at 1 Congress Street whereas relief is needed to construct a 3 story
addition with a short 4th story and building height of 44'-11" which requires the
following: 1) A Variance from Section 10.5A.43.31 and Map 10.5A21B to allow a 3-
story addition with a short 4th and building height of 44'-11" where 2 stories (short 3rd)
and 40' is the maximum allowed. Said property is shown on Assessor Map 117 Lot 14
and lies within Character District 4 (CD-4), Character District 5 (CD-5) and the Historic
District. REQUEST TO POSTPONE (LU-22-12)

DECISION OF THE BOARD



Minutes of the Board of Adjustment Meeting, April 19, 2022 Page 3

Mr. Mannle moved to grant the request to postpone the petition to a future meeting, seconded by
Mr. Rossi.

Mr. Mannle said it was the second request and that the petition could be heard at a later meeting.
The motion passed by unanimous vote, 7-0.

At this point in the meeting, Chairman Parrott noted that there was also a request to postpone
Item F, 635 Sagamore Development LLC, and asked for a motion.

Mr. Mannle moved to grant the request to postpone the petition to a future meeting, seconded by
Ms. Eldridge.

Mr. Mannle said the applicant’s attorney didn’t have the time to respond to a number of
comments made by the public, so granting the postponement would be fair and reasonable.

The motion passed by a vote of 6-0, with Mr. Rossi abstaining from the vote.
I11. NEW BUSINESS

A. The request of Charles Dudas (Owner), for property located at 32 Monteith Street
whereas relief is needed for the demolition of the existing shed and construction of a 2-
story attached garage with accessory dwelling unit which requires the following: 1)
Variance from Section 10.521 to allow an 8' right side yard where 10' is required. Said
property is shown on Assessor Map 143 Lot 22 and lies within the General Residence A
(GRA) district. (LU-22-44)

SPEAKING TO THE PETITION

The applicant Chuck Dudas said he applied for a wetlands Conditional Use Permit (CPU) in May
2020 and an extension in 2021. He said the project was currently the same as it was then, with
the exception of a slightly enlarged garage footprint encroaching on the side setback. He
explained that the project had to be done in phases due to construction costs and that the existing
garage and driveway had already been demolished and that he wanted to build a new garage with
an attached ADU and a shed. He said the need for bollards for the gas meter drove the variance
request so that there would be more room to get the car in and out of the garage. He said the
ADU wasn’t part of the original wetlands CPU but that the footprint within the wetland buffer
had not changed. He reviewed the criteria and said they would be met.

Mr. Mannle said the variance request was for an 8-ft right side yard setback but that the
information the Board had was for an 8-ft front yard setback where the standard was 32 feet. Mr.

Stith said the current right yard setback was 32 feet.

Chairman Parrott opened the public hearing.
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SPEAKING TO, FOR, OR AGAINST THE PETITION

No one spoke, and Chairman Parrott closed the public hearing.

DECISION OF THE BOARD

Mpr. Mannle moved to grant the variance as presented, seconded by Mr. Rossi.

Mr. Mannle said granting the variance would not be contrary to the public interest, and the spirit
of the ordinance would be observed. He said substantial justice would be done because the
request was only for two feet, and the values of surrounding properties would not be diminished
at all. He said literal enforcement of the ordinance would result in an unnecessary hardship. Mr.
Rossi concurred and said the property had special conditions including the location of the gas
meter and the wetlands setback that made the proposed location of the garage appropriate. Ms.
Margeson said the actual variance request was for a right yard setback of eight feet where 10 feet
was required by the ordinance, so it was a de minimis request and she would support it.

The motion passed by unanimous vote, 7-0.

B. The request of Frederick J. Baily IIT (Owner), for the property located at 212
Woodbury Avenue whereas relief is needed for a lot line adjustment on four lots to
create 3 conforming lots with the existing dwelling and demolition of one existing
dwelling and construction of 2 duplexes and 4 single family dwellings on one lot which
requires the following: 1) Variance from Section 10.513 to allow more than one free-
standing principal structure on a lot. Said property is shown on Assessor Map 175 Lot 1
and lies within the General Residence A (GRA) District. (LU-22-52)

SPEAKING TO THE PETITION

Attorney Tim Phoenix was present on behalf of the applicant. The proposed buyer and developer
Mike Garrepy was also present. Attorney Phoenix reviewed the petition, noting that the property
was at the corner of Woodbury Avenue and Boyd Road. He said the intent was to change the lot
lines so that the three buildings at the corners would remain on zone-compliant lots and the
remainder of the lot would have an 8-unit condominium complex built on it consisting of two
duplexes and four standalone units. He said the Woodbury Avenue curb cut would be eliminated
in favor of the curb cut on Boyd Road to access all the units. He said only one variance was
needed because the petition met all the other requirements. He noted that the petition would go
before the Technical Advisory Committee (TAC) and the Planning Board for review. He showed
a photo of the building on Boyd Road that would be demolished and said all the other houses
would be rehabilitated. He reviewed the criteria in full and said they would be met.

Mr. Mannle asked whether 214 and 216 Woodbury Avenue should also be included on the
application. Mr. Garrepy said they were there to discuss 212 Woodbury Avenue as reconfigured
per their plan and still had to go before the Planning Board for a lot line adjustment and so on.
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He said 6 Boyd Road and 214 and 216 Woodbury Avenue did not require relief from zoning, but
as they went forward through the Planning Board, all three lots would be on record. Mr. Stith
that when the subdivision application came through, it would include all the parcels. It was
further discussed. Ms. Margeson said the property would be subdivided into lots and thought that
would require a variance. Attorney Phoenix said if they tried to subdivide them into lots holding
a combination of single-family or duplexes on their own lots, then they would need a variance,
He said the lot met all the zoning density requirements but was landlocked and due to its
location, there was no way to create cookie-cutter lots. Chairman Parrott confirmed that it would
be a condominium association project. Ms. Margeson asked if it was a homeowners or condo
association. Attorney Phoenix said it would be a condo association. He said the Planning Board
and City Staff would require condominium documents for their review and approval in order to
get the project approved.

Mr. Mannle said relief was needed for a lot line adjustment for four lots to create three
confirming lots. He said there would be two duplexes and four single homes on one lot, and the
only variance sought was the one for the proposed condo lot. Attorney Phoenix agreed. Mr.
Mannle asked whether the process would have the lot cut by the Planning Board first. Attorney
Phoenix said the Planning Board would require approved variances first. Chairman Parrott said
there was no required sequence as to how many boards the applicant had to see, and it was
further discussed. Mr. Rossi asked what the basis was for stating that the project would provide
moderate cost housing. Attorney Phoenix said housing in Portsmouth was very expensive,
especially close to downtown, and the proposed project would sell for a more moderate price due
to the traffic circle and surrounding mixed-use businesses and residential housing. Mr. Rossi
asked if the other two houses on the property were occupied. Attorney Phoenix said they were
and that the one to be demolished was not.

Chairman Parrott opened the public hearing.
SPEAKING IN FAVOR OF THE PETITION

John Baldassare of 121 Boyd Road said he was an abutter and had watched the home decline for
nine years. He said the project would bring positive value to the neighborhood and would fit in
with the surrounding mixed-use properties. He said the Woodbury Bridge construction that
added extra traffic to Boyd Road wasn’t that disruptive and was more traffic than the proposed
project would cause. He said the current property was an eyesore.

SPEAKING IN OPPOSITION TO THE PETITION

Sharon Moylan of 55 Boyd Road said she had owned her property since 1967 and knew that the
corner of Boyd Road and Woodbury Avenue once had a beautiful duplex but the family let it
deteriorate. She said no one from 6 Boyd Road or 214 or 216 Woodbury Avenue would oppose
the project because they were renters. She said she didn’t like the funnel onto Boyd Road
because the road had no sidewalks and would be across from Manor Drive, where there was
housing for the elderly and disabled and they would have to deal with more traffic. She said she
was against demolishing one duplex and putting in two as well as splitting up single-family
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homes to make them into condos. She said the neighborhood always had single-family homes
except for the duplex, and the proposed project would change the values of surrounding homes.

Phyllis Randell of 99 Boyd Road said she didn’t think anything would be better than what
currently existed at 212 Woodbury Avenue, nor did she agree that the project was a good fit
because of the multi-units at Manor Drive. She said the neighborhood had suffered for years
from having a lovely property neglected to the point of being derelict, and she asked where the
owner’s consideration toward it had been all that time. She said she was concerned about the
placement of the access onto Boyd Road because the turn from Woodbury Avenue was tight. She
said the project was too much, despite its claims that it fit the density.

Martin Ryan of 221 Woodbury Avenue said he owned the house directly across the street from
the property and had lived there since 1996, when 212 Woodbury Avenue was a beautiful home.
He said he had seen it neglected and abandoned. He said he was glad the property would be
revitalized but couldn’t support what was proposed because it was out of character and the
proposed buildings were subpar catalog-style architecture. He said he hoped the project could be
tabled so that a better solution could be thought of. He said he was an architect and would be
willing to offer suggestions about what would be appropriate on the property. He said it wasn’t
the density or intensity of the development that upset him but that it was the quality of
construction, and he asked that the owner find something that worked for the neighborhood.

Chairman Parrott asked if the 212 Woodbury Avenue home was occupied in 1996. Mr. Ryan
agreed but said it hadn’t been occupied for over a decade. Mr. Mannle asked Mr. Ryan if he
would be happy if the development could be done with six new units and the mansard
rehabilitated into a duplex. Mr. Martin said that would be very suitable. Mr. Mannle said the cost
of rehabbing the house would probably be a lot more than building a new one. Mr. Martin said
the lot deserved a grand house reminiscent of the original one.

SPEAKING TO, FOR, OR AGAINST THE PETITION

Attorney Phoenix said he had heard the comments about the current owners and how they treated
their properties, but the applicant was trying to rescue the property. He said many of the
neighbors’ concerns would be vetted by TAC and the Planning Board. He said the applicant was
willing to speak with Mr. Ryan but would not rehab the house due to the expense.

Mr. Rossi asked Attorney Phoenix to review the rationale for not subdividing the property into a
number of lots that could have one structure per lot. Attorney Phoenix said the developer was in
business to earn a living and to develop property and that the costs for one structure per lot
wasn’t worth doing. He said it was a unique circumstance because there was an area big enough
to support the project in terms of lot area, density, and so on, but there wasn’t the street frontage
to create a new subdivision for all those lots. Mr. Rossi said if there were separate lots, there
would be additional side yard setbacks that would spread the units out more. Attorney Phoenix
said if it was a big square lot surrounded by streets that had 7,500 square feet per lot with the
required frontage, they might be spread out more, but condos were closer together. He said the
Board had approved similar developments in the past, and the plan was to have 30 feet between
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each unit, with some having 20 or 24 feet which wasn’t unusual in condo ownership. Mr. Rossi
noted that there was a weird point traffic-wise if one went out Boyd Road toward the hotel.
Attorney Phoenix said the traffic and the effect of the number of cars and so on was a Planning
Board issue but thought that most of the eight homes would turn toward Woodbury Avenue and
that adding seven more residences to the area wouldn’t pose a significant traffic impact. He said
the duplexes and single-family homes would be around 2,400 square feet.

Ms. Margeson asked if the existing building could be rehabbed if the applicant was willing to
spend the money. Attorney Phoenix said anything was possible but that it would probably have
to be taken down to the foundation. Mr. Garrepy said they didn’t evaluate the structural integrity
of the residence but did inspect the other three homes and that they were in good shape and just
needed some care. Ms. Margeson said she hated to lose the 212 Woodbury Avenue building and
thought the applicant could have spoken to the neighbors about it and just developed the rest of
the property. Mr. Garrepy said he wasn’t opposed to working with the neighbors and the
architect to make something look more similar to what existed there now.

No one else spoke, and Chairman Parrott closed the public hearing.
DISCUSSION OF THE BOARD

Mr. Mannle asked Mr. Stith if the developer had the leeway to rehab 212 Woodbury Avenue into
a duplex even though it was already a duplex. He noted that the applicant was only asking to
have multiple units on that proposed lot. Mr. Stith said a stipulation could be added to clarify it.
Chairman Parrott asked if it was legally a duplex. Attorney Phoenix said it was a single-family
home according to the tax records. Mr. Rossi said he saw the benefit of doing something in that
location but felt that it was cramming too much into a small space. Ms. Eldridge said that
although the project was a huge change of the property, it wasn’t a huge change for the
neighborhood because it was a mix of single and multi-family units that would be built on legal
lots approved for homes. She thought it would be more out of the norm to put one home on
60,000 square feet in that neighborhood. She said she understood the concern about traffic but
said the mansard building couldn’t be brought back and the architecture wasn’t something the
Board could influence, so she was in favor of the project.

Ms. Margeson said it was one of the most difficult projects she’d had as a Board member, and
she regretted the loss of the mansard and wished there was a way the developer could rehab it
and then do the rest of the project. She said the property did have special conditions and that she
was aware of the project’s impact on the neighborhood but that multi-family dwellings were
allowed in the General Residence A District and the variance was about having multiple
dwellings on one lot. She said she also couldn’t say that the property couldn’t be used with a
single-family dwelling on it. She said the zoning was very clear that it wasn’t supposed to be a
marked departure from the ordinance. Mr. MacDonald said he was struck by the need to do
something that benefits the city overall and thought that rehabbing a property like that one was
exactly what the city needed. He said there were other steps in the review process before a final
decision was made that should be allowed to run their course and that there would be public



Minutes of the Board of Adjustment Meeting, April 19, 2022 Page 8

input throughout that would hopefully bring the project to where it needs to be. For those reasons
he said he would support a motion to approve. Mr. Lee said there came a point in a house’s life
where it was gone too far to economically refurbish it, and that it made sense to repurpose the
lots into a small condo project, with ample space between the units or air and light and so on.

Chairman Parrott said the project was one of the more difficult ones before the Board. He said it
was unfortunate that the owners neglected the beautiful mansard structure and that it would be
demolished. He said the proposal was a bit too ambitious for the property but that it met the
letter of the law as proposed. He said further action would be required by TAC and the Planning
Board that he hoped would refine some of the issues. He noted that the Board wasn’t in charge
of appearances or architecture and that the zone permitted multiple family homes in a mixed-use
area. He said he would approve granting the variances for the project.

Mr. Stith said if the Board was in favor of the applicant working on different architectural
designs, there was a section in the ordinance about features of proposed structures that could be
deemed conditions of the approval and that some language could be added to the motion to allow
the applicant to change the design of the buildings. It was further discussed.

DECISION OF THE BOARD
Mr. Lee moved to grant the variance for the petition as presented, seconded by Mr. Mannle.

Mr. Lee said granting the variance would not be contrary to the public interest and would
observe the spirit of the ordinance. He said it was a complicated project that was fairly well
thought out and that he understood the need for the applicant to do what they were doing to make
the project economically feasible. He said substantial justice would be done and that, as a real
estate broker, he knew the eight new units would not diminish the values of surrounding
properties but would enhance them greatly. He said literal enforcement of the ordinance would
result in a hardship to the applicant due to special conditions of the property, and the property
couldn’t be used in a reasonable way if the variances were not approved. He noted that the
applicant was asked to work with the neighbors to get their inputs about modifications and
whether it would be feasible economically incorporate those into the project.

Mr. Mannle concurred. He asked if stipulations could be added regarding the representations
cited in Section 10.235 of the ordinance relating to proposed buildings, parking issues, and
demolition. He said if the public opposed the demolition, the applicant would go to the
Demolition Review Committee for approval to demolish the building.

Mr. Lee amended his previous motion and moved to grant the variance with the following
stipulations:

1. The Board shall allow any changes made through TAC and the Planning Board
during their review processes.
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2. The Demolition Committee shall review the petition if anyone objects to the mansard
building’s demolition.

3. The applicant shall be allowed to make modifications based on any discussion with
the abutters.

The motion passed by a vote of 4-3, with Mr. Rossi, Ms. Margeson, and Chairman Parrott voting
in opposition.

C. The request of Amanda Blanchette (Owner), for the property located at 240 Hillside
Drive whereas relief is needed to extend the existing deck which requires the following:
1) Variance from Section 10.521 to allow 22% building coverage where 20% is the
maximum allowed. Said property is shown on Assessor Map 231 Lot 43 and lies within
the Single Residence B (SRB) District. (LU-22-1)

SPEAKING TO THE PETITION

The applicant Amanda Blanchette was present to review the petition. She said she wanted to
extend the deck over the area that had the former underground pool for safety purposes and to
make the lot more usable. She reviewed the criteria and said they would be met.

In response to Mr. Mannle’s questions, the applicant said the pool had been filled in and the deck
would be extended over the area where the pool used to be, and the deck’s level would remain on
the same plane. She said the pool was removed in 2019 before the pandemic. Mr. Mannle
verified with Mr. Stith that an in-ground pool was not considered building coverage.

Chairman Parrott opened the public hearing.

SPEAKING TO, FOR, OR AGAINST THE PETITION

No one spoke, and Chairman Parrott closed the public hearing.

DECISION OF THE BOARD

Mpr. Rossi moved to grant the variance as presented, seconded by Mr. Mannle.

Mr. Rossi said granting the variance would be in the spirit of the ordinance and not contrary to
the public interest, noting that it wouldn’t create any crowding because it was close to the
ground. He said substantial justice would be done and the values of surrounding properties
would not be affected because the deck wouldn’t be seen by the neighbors or anyone else and
wouldn’t have a negative impact on surrounding properties. He said the neighborhood was
consistent with that type of proposal, and literal enforcement of the zoning ordinance would
create a hardship of a safety issue and an aesthetic of the property that wouldn’t be justified. Mr.
Mannle concurred and had nothing to add.
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The motion passed by unanimous vote, 7-0.

D. The request of Sandra L. Smith-Weise (Owner), for property located at 138 Gates
Street whereas relief is needed for construction of a one-story rear mudroom and 1/2 bath
addition which requires the following: 1) Variance from Section 10.521 to allow 36%
building coverage where 30% is the maximum allowed. 2) A Variance from Section
10.321 to allow a nonconforming building or structure to be extended, reconstructed or
enlarged without conforming to the requirements of the Ordinance. Said property is
shown on assessor Map 103 Lot 54 and lies within the General Residence B (GRB) and
Historic Districts. (LU-22-55)

SPEAKING TO THE PETITION

Architect Anne Whitney was present on behalf of the applicant to review the petition. She gave a
handout to the Board indicating that the two abutters had approved the project. She said the
addition was hard to see from Gates Street. She said the entry would be recreated into a
mudroom and a half-bath would be added to replace the tiny one near the kitchen so that the
kitchen could be expanded. She reviewed the criteria and noted that the special condition was the
nonconformity of the existing residence and the lot.

The Board had no questions. Chairman Parrott opened the public hearing.
SPEAKING IN FAVOR OF THE PETITION

The owner Rick Weiss of 138 Gates Street said he and his wife wanted an expanded entryway or
mudroom to give their dogs a place to dry off. He said that moving the tiny bathroom into the
addition would allow more space and that all the abutters were fine with the project.

SPEAKING IN OPPOSITION TO THE PETITION OR
SPEAKING TO, FOR, OR AGAINST THE PETITION

No one else spoke, and Chairman Parrott closed the public hearing.
DECISION OF THE BOARD
Mr. MacDonald moved to grant the variances as presented, seconded by Mr. Rossi.

Mr. MacDonald said granting the variances would not be contrary to the public interest and
would observe the spirit of the ordinance because the project wouldn’t change any pedestrian or
vehicular patterns, narrow down any streets, or do anything outside of the lot boundaries. He said
substantial justice would be done and the values of surrounding properties would not be
diminished by such a project, otherwise the neighbors would oppose it. He said literal
enforcement of the ordinance would result in unnecessary hardship due to the special conditions
of the property that distinguished it from others in the area, and that there was no fair and



Minutes of the Board of Adjustment Meeting, April 19, 2022 Page 11

substantial relationship between the general and public purposes of the ordinance and its specific
application to the property. He said the applicant proposed an extremely limited increase in
square footage, and what was asked for wouldn’t spill over onto anyone else’s property. He said
adding a small addition to improve the usability of the property and also adding facilities and
space to the house to accommodate the owners’ lifestyle satisfied the special conditions for a
hardship. He said the use was a reasonable one and that it should be approved.

Mr. Rossi concurred. He said he normally would not be in favor of a variance of that magnitude
for building coverage, but since it was only a one-story height addition, it wouldn’t crowd or
encroach on anyone’s light and air. Ms. Margeson said she struggled with the building coverage
aspect of the variance request because it was a fairly significant increase for an undersized lot,
but she didn’t think the public would be harmed by it.

The motion passed by unanimous vote, 7-0.

E. The request of Trisha and Kevin Anderson (Owners), for property located at 328
Aldrich Road whereas relief is needed to demolish existing garage and construct new 12
x 16' shed which requires the following: 1) Variance from Section 10.573.20 to allow a 5'
left side yard where 10' is required. Said property is shown on Assessor Map 166 Lot 49
and 1s located within the Single Residence B (SRB) District. (LU-22-56)

SPEAKING TO THE PETITION

The applicant Trisha Anderson was present to speak to the petition. She said the garage was
falling apart and posed a safety concern for her children. She said the driveway was oversized
because the house was formerly a two-family one, so the garage sort of sat in the middle of the
backyard. She said she wanted to demolish the garage and replace it with a shed that matched the
look of her home and that she wanted to cut back the driveway to give her kids additional play
space. She said the new shed would be placed closer to the abutting 312 Aldrich Road property
and that the abutters were in support. She reviewed the criteria and said they would be met.

Mr. Mannle said he drove by the property and saw a green shed by a large tree. He asked who
owned that shed, and the applicant said she did and that it was only temporary.

Chairman Parrott opened the public hearing.

SPEAKING TO, FOR, OR AGAINST THE PETITION
No one spoke, and Chairman Parrott closed the public hearing.
DECISION OF THE BOARD

Mpr. Mannle moved to grant the variance as presented, seconded by Mr. Rossi.
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Mr. Mannle said granting the variance would not be contrary to the public interest and would
observe the spirit of the ordinance and do substantial justice. He said the values of surrounding
properties would not be diminished but would only be enhanced, and literal enforcement of the
ordinance would result in unnecessary hardship. Mr. Rossi concurred and had nothing to add.

The motion passed by unanimous vote, 7-0.

F. REQUEST TO POSTPONE The request of 635 Sagamore Development LL.C
(Owner), for property located at 635 Sagamore Avenue whereas relief is needed to
remove existing commercial structure and construct 5 new single-family dwellings which
requires the following: 1) A Variance from Section 10.513 to allow 5 principal structures
on a lot where only 1 is permitted. 2) A Variance from Section 10.521 to allow a lot area
per dwelling unit of 22,389 square feet where 1 acre per dwelling is required. Said
property is shown on Assessor Map 222 Lot 19 and lies within the Single Residence A
(SRA) District. REQUEST TO POSTPONE (LU-22-57)

DECISION OF THE BOARD

It was moved, seconded, and passed by a vote of 6-0 (Mr. Rossi abstained) to postpone the
petition to a future meeting.

G. The request of Savannah Mary Fodero and Tyler Jacob Forthofer (Owners), for
property located at 629 Broad Street whereas relief is needed for upward expansion of
existing garage which requires the following: 1) Variance from Section 10.521 to allow a
2' front yard where 15' is required. 2) A Variance from Section 10.321 to allow a
nonconforming building or structure to be extended, reconstructed or enlarged without
conforming to the requirements of the Ordinance. Said property is shown Assessor Map
221 Lot 13 and lies within the General Residence A (GRA) District. (LU-22-53)

SPEAKING TO THE PETITION

The applicant Tyler Forthofer was present to review the petition. He said the garage was
currently eight feet tall and 400 square feet, with half of it within the setback. He said the roof
leaked and that he wanted to replace it with an asphalt roof and do other repairs to bring the
garage up to code. He said the proposed new height was 12 feet. He reviewed the criteria.
There were no questions from the Board. Chairman Parrott opened the public hearing.
SPEAKING TO, FOR, OR AGAINST THE PETITION

No one spoke, and Chairman Parrott closed the public hearing.

DECISION OF THE BOARD
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Mr. Mannle moved to grant the variances as presented, seconded by Mr. Lee.

Mr. Mannle said granting the variances would not be contrary to the public interest and would
observe the spirit of the ordinance. He said substantial justice would be done and the values of
surrounding properties would not be diminished. He said literal enforcement of the ordinance
would result in an unnecessary hardship. He noted that he had been inside the house many times
when the house was owned by someone else and that the house was very nice but that he hadn’t
liked the garage and suspected that it was added on. Ms. Margeson said there really was no
increase in the variance request because the existing secondary front yard was already two feet,
so it was really just allowing a nonconforming structure to be reconstructed.

The motion passed by unanimous vote, 7-0.
IV. OTHER BUSINESS

There was no other business.

V. ADJOURNMENT

The meeting was adjourned at 9:37 p.m.
Respectfully submitted,

Joann Breault
BOA Recording Secretary
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Re: Request for Rehearing
Application for Variance
Nerbonne Family Revocable Trust — 189 Gates Street (Tax Map 103, Lot 6)

Dear Members of the Zoning Board of Adjustment:

I represent Devan Quinn and James Butler, who reside at and own the property located at
199 Gates Street (Tax Map 103, Lot 7) (also referred to as the “Butler/Quinn Property”), which is
the property to the immediate east of 189 Gates Street (Tax Map 103, Lot 6) (also referred to as
the “Nerbonne Property”), which is owned by the petitioners, Judy and Patrick Nerbonne (“the
Nerbonnes™). Pursuant to RSA chapter 677, I hereby submit this Request for Rehearing on behalf
of Mr. Butler and Ms. Quinn regarding the ZBA’s March 15, 2022 grant of a variance related to
the Nerbonne Property.

L INTRODUCTION AND EXECUTIVE SUMMARY

The Nerbonnes applied for variance relief from the dimensional restrictions set forth in
Section 10.520 and Table 10.521 of the Zoning Ordinance, establishing a 10’ side setback and a
30% building coverage limitation, and Section 10.320 of the Zoning Ordinance, prohibiting the
expansion of a pre-existing, non-conforming structure. The Nerbonnes represent that the variances
are necessary to expand their existing garage as part of the garage’s conversion to a “garden
cottage” in accordance with Section 10.815 of the Zoning Ordinance.

The Zoning Board of Adjustment (“ZBA”) held a hearing on the Nerbonnes application
on March 15, 2022, at which the Nerbonnes submitted and presented a modified plan prepared
by Architect Anne Whitney. The ZBA granted the requests for a variance.

DONAHUE, TUCKER & CIANDELLA, PLLC
16 Acadia Lane, P.O. Box 630, Exeter, NH 03833
111 Maplewood Avenue, Suite D, Portsmouth, NH 03801
Towle House, Unit 2, 164 NH Route 25, Meredith, NH 03253
83 Clinton Street, Concord, NH 03301

www.dtclawyers.com
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In doing so, the ZBA did not accurately apply the criteria for the grant of a variance
pursuant to RSA 674:33. Specifically, the ZBA overlooked or misapprehended that: (1) the grant
of the variance would be contrary to the public interest, (b) the spirit of the ordinance is not being
observed by the grant of the variance, (c) substantial justice would not be done, (d) the value of
Butler/Quinn Property would be diminished, and (e) literal enforcement of the Zoning Ordinance
would not result in unnecessary hardship to the Nerbonnes. In light of these errors, the ZBA should
grant this Request for Rehearing.

The remainder of this Request for Rehearing is organized into two sections. The first
section provides a brief factual background regarding the property and the proposal. The second
section provides a detailed discussion on why the record does not support the satisfaction of the
above-referenced criteria, nor the grant of a variance.

II. THE PROPERTY AND FACTUAL BACKGROUND

The Nerbonne Property and the Butler/Quinn Property are located in the South End on
Gates Street, which is located in the General Residence B Zone. Like other neighborhoods in the
South End, Gates Street is a tightly built residential area, consisting largely of wooden houses,
with many structures from the 18" and 19" centuries. The lots on Gates Street are small, with few
lots exceeding .15 acres in size and with none (to our knowledge) exceeding .20 acres. The
Nerbonne Property is a .12-acre lot and has a single-family residence which was constructed circa
1860s.

There are few detached accessory dwelling units or garden cottages located in the
neighborhood. However, for each of the limited properties with detached accessory dwelling units
or garden cottages, those structures are all located to the rear of the lot and are not in close
proximity to residences on neighboring parcels.

The Quinn/Butler Property is .10 acres. Ms. Quinn and Mr. Butler are newlyweds that
purchased their property in May of 2020 with the intent to have children and to start and raise their
family in Portsmouth. They specifically purchased their property because the property has a large,
deep backyard, with access to open space and light that would be ideal for small children to play
in and to raise a family. Ifit was not for this backyard and the light and air that it offers, Ms. Quinn
and Mr. Butler would not have made the considerable investment that they did in purchasing it and
moving to Portsmouth.

When Ms. Quinn and Mr. Butler purchased their property they immediately made
improvements to their home to make it more suitable for a young family. They put a patio in the
backyard with pervious pavers, installed a French drain to address previous drainage issues, and
sodded the lawn. The cost associated with these improvements was approximately $35,000.00.
While the sod and drain improved the drainage issues on the Butler/Quinn Property, the property
still experiences issues with drainage.
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The detached garage that the Nerbonnes propose to convert to a garden cottage is located
on the property line between the Butler/Quinn Property and the Nerbonne Property. The 2008
survey of 199 Gates Street submitted by the Nerbonnes with their application shows just how close
the garage is to the Butler/Quinn Property and shows that the existing garage to be converted is on
the property line. Due to the small lot sizes, the garage is located within 10* of the Ms. Quinn and
Mr. Butler’s residence.

The existing garage is 19’ 8” long by 18” wide and is 354 square feet in size. The existing
garage is approximately 22.5” feet high at its peak. The roof is pitched toward the Butler/Quinn
Property, such that the drip edge of the existing garage is on or over the property line.

The topography of the Nerbonne Property gradually slopes downhill from the front to the
property’s rear, such that the floor of the entry of the Nerbonnes garage is at grade, but the floor
toward the garage’s rear is approximately 4’ above grade. The topography further slopes downhill
moving from the Nerbonne Property to the Quinn/Butler Property such that floor to the garage’s
rear is approximately 2’ higher when measured from grade on the Quinn/Butler Property.

The Nerbonnes seek to add an addition (the plans for which were revised in or around
March 14, 2022) onto the existing garage that is 10.5” long and 14.5” wide, which would expand
the existing garage by approximately 60 %. The addition would add approximately 152.25 square
feet to the the existing garage, which per the plans submitted would be associated with the addition
of a living room to the “garden cottage” capable of sitting a sectional couch and two chairs.

The addition’s roof would be approximately 15.5” high and would be similarly pitched
toward the Quinn/Butler Property. The easterly fagade of the addition would align with the
existing easterly fagade of the garage, making the addition set slight further back from the property
line than the existing garage by approximately 4.5° feet.! The Nerbonnes no longer seek to install
the deck previously proposed on the rear of the addition.

The ZBA granted the Nerbonnes’ application of a variance. In doing so, the ZBA did not
discuss the specific requirements for the grant of a variance pursuant to RSA 674:33 and made no
specific findings that those criteria were satisfied, although individual members made reference to
the “property values” criteria. Instead, the ZBA voted to grnat the three variances as modified,
excluding the deck, as a block.

! The Nerbonne Property is burdened with a fence easement for the benefit of the Butler/Quinn Property, which
extends between 1° and 1.82” onto the Nerbonne Property in the area immediately to the rear of the existing garage.
Therefore, while the proposed addition will only be 4.5” from the boundary line, it will be 3.5” from the area of the
fence easement associated with the Butler/Quinn Property. That fence easement is found at Rockingham County

Registry of Deeds at Book 5040, Page 1907, a copy of which is enclosed with this Request for Rehearing.
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M. LEGAL ARGUMENT

RSA 674:33, I(a)(2) establishes the necessary criteria each of which must be satisfied for
the grant of a variance. Those criteria are:

(A) The variance will not be contrary to the public interest;

(B) The spirit of the ordinance is observed;

(C) Substantial justice is done;

(D) The values of surrounding properties are not diminished; and

(E) Literal enforcement of the provisions of the ordinance would result in an unnecessary
hardship.

RSA 674:33 defines “unnecessary hardship” as follows: “owing to special conditions of the
property that distinguish it from other properties in the area (A) no fair and substantial relationship
exists between the general public purposes of the ordinance provision and the specific application
of that provision to the property and (B) the proposed use is a reasonable one.” If the above-
referenced standard for “unnecessary hardship” cannot be established, RSA 674:33 allows for the
“unnecessary hardship” criteria to be satisfied “if, and only if, owing to special conditions of the
property that distinguish it from other properties in the area, the property cannot be reasonably
used in strict conformance with the ordinance, and a variance is therefore necessary to enable a
reasonable use of it.”

a. The variance will be contrary to the public interest and the spirit of the ordinance is not
observed.

The ZBA’s grant of a variance was in error because the ZBA failed to properly consider
the spirit and intent of the ordinance, the unique circumstances of the subject and surrounding
properties, and the adverse impacts that will likely arise out of the grant of the variance.

The Supreme Court has previously stated that the public interest and spirit of the ordinance
criteria should considered together. See Chester Rod & Gun Club. Inc. v. Town of Chester, 152
N.H. 577, 581 (2005). The Supreme Court has further explained:

The requirement that the variance not be contrary to the public interest is related to
the requirement that it be consistent with the spirit of the ordinance. The first step
in analyzing whether granting the variance would not be contrary to the public
interest and would be consistent with the spirit of the ordinance is to examine the
applicable ordinance. As the provisions of the ordinance represent a declaration of
public interest, any variance would in some measure be contrary thereto.
Accordingly. to adjudge whether granting a variance is not contrary to the public
interest and is consistent with the spirit of an ordinance. we must determine whether
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to grant the variance would unduly and in a marked degree conflict with the

ordinance such that it violates the ordinance’s basic zoning objectives. Thus for a
variance to be contrary to the public interest and inconsistent with the spirit of the

ordinance, its grant must violate the ordinance’s basic zoning objectives.

Harborside Assocs. v. Parade Residence Hotel, 162 N.H. 508, 514 (2011) (emphasis added).

First, the Nerbonnes® proposal fails to satisfy the “public interest” and “spirit of the
ordinance” criteria because the Nerbonnes proposal is effectively a detached accessory dwelling
unit (“ADU”) masquerading as a “garden cottage.” Under Section 10.815 of the Zoning
Ordinance, a garden cottage is the conversion of an existing building to a dwelling use. By the
terms of Section 10.830, a “garden cottage” is not intended to involve the expansion of an existing
structure, except a garden cottage may involve the construction of a front entryway of not more
than 50 square feet or a rear deck not to exceed 300 square feet. Under Section 10.830, the
Planning Board can “modify a specific dimensional or parking standard,” which means that the
Planning Board can allow for a front entry way larger than 50 square feet or a rear deck larger than
300 square feet in limited circumstances. (Emphasis added.)

The ordinance was not intended to permit, however, an expansion of an outbuilding as part
of a garden cottage to simply expand the enclosed living space — such as the case here where the
proposed addition is intended to house a living room. As such, the applicant’s requests for a
variance to allow for an expansion of the enclosed space associated with the existing garage for a
living room is contrary to the spirit of Section 10.830. The construction or expansion of existing
structures is supposed to be considered in the context of detached ADUs, which involves stricter
dimensional requirements than “garden cottages.” This variance application, which seeks to
circumvent the criteria associated with detached ADUs, therefore, is contrary to the spirit of the
ordinance and contrary to the public interest.

The ZBA also erred because the Nerbonnes’ application fails to satisfy the “public interest”
and “spirit of the ordinance” criteria because the ZBA failed to give adequate consideration to the
underlying purpose behind the Zoning Ordinance’s dimensional requirements. As the Supreme
Court held in Nine A, LLC v. Town of Chesterfield, 157 N.H. 361 (2008), zoning boards must
consider the underlying purpose of dimensional restrictions in the zoning ordinance. In that case,
the Supreme Court considered a variance application related to lot sizes, frontage, and building
coverage near a lake. Nine-A. LLC, 157 N.H. at 362-63. The Supreme Court determined that the
purposes of such requirements was to reduce density, overcrowding, traffic, and the ecological
impacts associated with increased density, and that the ZBA properly considered these goals in
Ndetermining that the “public interest” and “spirit of the ordinance” criteria were not met. Id. at
368-69; sec also Biggs v. Sandwich, 124 N.H. 421, 425 (1984) (holding that denial of variance
related to septic system was appropriate where setback existed to protect water quality).
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Here, the City’s Zoning Ordinance restrictions related to side setbacks and the expansion
of pre-existing non-conforming structures exist to protect, preserve, and maintain existing access
to adequate light and air amongst dwelling units. Those setbacks also exist to ensure that there is
adequate privacy between dwelling structures and distance to mitigate the risk of fire. While the
structures and residences in the South End are in close proximity to one another that is not a valid
or adequate basis to determine that what space does exist may be intruded upon. Indeed, the
residential structures in the South End predate the City’s Zoning Ordinance by decades (if not
centuries) and yet the Zoning Ordinance s#ill designated this area as part of the General Residence
B Zone and still imposed a 10-foot side setback limitation — clearly reflecting the intent that there
should be a preservation of available space, air, and light in the South End. The conversion of the
existing garage to a separate dwelling unit, the extension of that dwelling unit along the property
line by 10’ (resulting in a 30% increase in the square footage within th setback), is contrary to
these basic zoning objectives.

This conclusion is further bolstered by the fact that the purpose of the GRB Zone is to
provide for residential uses “at moderate to high densitites (ranging from approximately 5 to 12
dwelling units per acre).” See Section 10.410 of the Zoning Ordinance. Presently, there are 13
individual dwelling units within the 1-acre area on Gates Street near the Nerbonne Property. The
addition of an additional dwelling unit, which would be located in a detached structure
immediately on the property line will exceed the intended density of the GRB Zone. The ZBA did
not consider the underlying purpose and intent of the GRB Zone and this density parameter when
granting the variance. However, considering that the grant of the variance would result in the
establishment of a new dwelling unit on the property line is contrary to these underlying purposes
for which the subject provisions of the zoning ordinance was intended to protect.

Lastly, the grant of the various related to setbacks and impervious cover is also contrary to
the spirit of the zoning ordinance and the public interest because the proposed use will cause
drainage issues on the Butler/Quinn Property. As discussed during the ZBA hearing, the
Butler/Quinn Property already exerpiences drainage-related issues, which required Mr. Butler and
Ms. Quinn to construct a French drain to mitigate those issues. The extension of the garage, which
will include additional impervious cover within the setback, where the property slopes downward
toward the Butler/Quinn Property, will exacerbate those drainage issues. During the hearing,
members of the ZBA opined that the variance from the impervious cover requirement was only to
allow a 1% exceedance, but that comment ignores the interrelation of the side setback variance
and the impervious cover variance. A 1% impervious cover exceedance may be de minimis if the
impervious cover is located in the center of a lot. However, when, as is the case here, that
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additional impervious cover is located within the side setback, even a 1% exceedance can result in
adverse impacts, and that is likely to happen here.?

For these reasons, the ZBA should grant this Request for Rehearing because the Nerbonnes
is not capable of satisfying the “spirit of the ordinance” or the “public interest” criteria for the grant

of a variance.

b. Substantial justice is not done by the grant of the variance.

The ZBA should grant this Request for Rehearing because the ZBA overlooked or
misapprehended the fact that the substantial justice criteria cannot be met under these
circumstances.

The Supreme Court has said that “the only guiding rule on this factor is that any loss to the
individual that is not outweighed by a gain to the general public is an injustice.” Harborside, 162
N.H. at 515. To apply the standard, it is necessary for the ZBA to determine whether the general
public would realize an appreciable gain from the denial of the variance that outweighs the benefits
that would be gained by the applicant by the issuance of the variance. Id. The Supreme Court has
found the substantial justice criteria has been satisfied when a project is “appropriate for the area
and does not harm its abutters, or the nearby wetlands,” because, under those circumstances, “the
general public will realize no appreciable gain from denying the variance.” See Malachy Glen
Assocs. v. Town of Chichester, 155 N.H. 102, 104 (2007).

Here, the denial of the Nerbonnes variance request would not result in a significant loss
because the Nerbonnes have other viable alternatives for the construction of an additional dwelling
unit on their property.> The most obvious is that the Nerbonnes can make use of the existing
footprint of their garage without the addition. The existing garage is identified as having a height
of 22.5 at its peak, which provides sufficient room for a loft area, which would open up room on
the first floor of the garage for a living room, eat-in kitchen, and bathroom. The Nerbonnes can
also consider making use of the existing primary dwelling on their property to house an attached
ADU. The Nerbonne Property has 3,756 of gross living space, of which only 1,842 is designated

2 While the Applicant agreed to install gutters with a dry-well or a rain garden on their property, the issue
then becomes how the Applicant will be able to maintain that gutter system given the close proximity of
the addition to the property line and the limited space to perform maintenance.

3 During the March 15, 2022 hearing, the Nerbonnes’ representative stated to the effect that this proposal is the “most
feasible” plan. However, this is not accurate. Certainly, the most feasible plan — one that would not require any
variance or modification relief from the Planning Board — would be to construct an attached ADU within the existing
primary dwelling or to place the dwelling unit within the confines of the existing garage without expansion. A
proposal that involves constructing a 60% expansion on a non-conforming structure, within an established setback, to
accommodate a living room, is not what could be reasonably understood as “the most feasible plan.”
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as living area; the Nerbonnes can seek to convert existing gross living space within their home to
allow for caregivers. The Nerbonnes could also consider reconfiguring the sizeable deck to the
property’s rear to allow for additional space for an ADU. Ms. Quinn and Mr. Butler provide this
non-exhaustive list to demonstrate that the Nerbonnes will not experience a significant loss in the
denial of the variance.

To the contrary, however, Ms. Quinn and Mr. Butler will experience a significant loss as a
result of the expansion of the pre-existing non-conforming structure within the side setback. As
reflected above, Ms. Quinn and Mr. Butler will experience a considerable loss of access to air and
light. During the hearing, members of the ZBA referenced that the 10° foot addition to the rear of
the existing garage would not adversely impact Ms. Quinn and Mr. Butler’s available air and light
on their property. However, this statement ignores that, at present, there is approximately 44° in
length of back yard on Ms. Quinn and Mr. Butler’s property. The construction of a 10” long
addition will create an impediment to access to air and light along approximately 25% of that
backyard. Indeed, the photographs that Ms. Quinn and Mr. Butler submitted at the ZBA’s hearing
reflect the shadow caused by the existing garage; the expansion of that garage by an additional ten
feet along the property line will all but ensure that the patio installed on the Butler/Quinn Property
and a significant portion of Ms. Quinn and Mr. Butler’s back yard will be denied access to light.

Lastly, the grant of the variance allows for the existing garage to be converted to a dwelling
unit that will be in close proximity to the Ms. Quinn and Mr. Butler’s residence. One of the benefits
and adders to the value of Ms. Quinn and Mr. Butler’s property is its distance from other dwelling
units — a considerable benefit for a residence in the South End. The construction of another
dwelling unit located approximately 10’ of the Butler/Quinn Property will result in a loss of
privacy and a reduction in the value of their property.

In short, substantial justice will not be done by the grant of the variance, and the ZBA
should grant this Request for Rehearing. The Nerbonnes have other viable alternatives and will
not experience a significant loss in the denial of this variance, whereas Ms. Quinn and Mr. Butler
will retain the value of their property and the full use of their property by the denial of the variance.
Additionally, the public will benefit from the denial of this variance as well. As the ZBA learned
during the hearing on this application, residents in the South End are closely watching the ZBA’s
adjudication of this variance application, as other residents have similar proposals to the
Nerbonnes. The grant of this variance will establishe a precedent that allows for the considerable
expansion and conversion of non-conforming structures in close proximity to other residences in
a manner that may limit available open space and light, to the detriment of the character of the
neighborhood.
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C. The value of Ms. Quinn and Mr. Butler’s property will be diminished by this variance.

The ZBA should also grant this Request for Rehearing because the grant of the variance
will diminish the value of Ms. Quinn and Mr. Butler’s property. As reflected above, Ms. Quinn
and Mr. Butler purchased this property in 2020 due to the unique and specific attributes of 199
Gates Street, namely its larger-than-average backyard and its open access to air and light. The
grant of the variance, however, will adversely impact that access to light and air, will create a
visual obstruction along a significant portion of the backyard, and will cause drainage issues on
the property. Indeed, as Ms. Quinn stated during the ZBA hearing, had the garage addition existed
at the time they were in the market for a home, they would not have purchased 199 Gates Street.
This opinion is one that is shared by other real estate professionals in the community, as Ms. Quinn
and Mr. Butler contacted professionals who opined that the Nerbonnes proposal was so unique for
the neighborhood that it would be difficult just to ascertain comparables within the area.

The only evidence of property value submitted by the Nerbonnes was the lone statement
by Ms. Whitney that the property values will not be impacted because the real estate market is
“hot” right now. However, the test is not whether someone would pay an attractive price for the
property. Rather, the test is whether someone would offer a lower price if the variance were
granted. Based on the foregoing, the answer to that test is certainly yes. A willing buyer, duly
motivated, would not pay the same price for 199 Gates Street after the construction of the
Nerbonnes’ addition that they would pay prior to the addition. The loss of access to air and light,
the reduction in privacy, and the exacerbation of drainage related issues assures a diminution in
property value for Ms. Quinn and Mr. Butler.

During the hearing, one member of the ZBA, looking at the pictures of the property taken
from Point of Graves Burial Ground to opine that he “could not fathom” how the Nerbonnes’
proposal would adversely impact property values. However, pictures from the vantage point of
Point of Graves Burial Ground do not impart the close proximity of the existing garage, the
property’s access to air and light, and the change in topography between the Nerbonnes and the
Butler/Quinn property that will cause the so-called garden cottage to loom over Ms. Quinn and
Mr. Butler’s property.

For the reasons set forth above, the ZBA should grant this request for rehearing because
the grant of the variance will diminish the value of Mr. Butler and Ms. Quinn’s property.

d. No unnecessary hardship exists under these circumstances.

The ZBA should grant this Request for Rehearing because the Nerbonnes cannot satisfy
the unnecessary hardship criteria set forth in RSA 674:33. the analysis of unnecessary hardship
arises from the property itself, not from individual circumstances, as understandable as those
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individual circumstances may be. Rather, an “unnecessary hardship” exists when “owing to
special conditions of the property that distinguish it from other properties in the area (A) no fair
and substantial relationship exists between the general public purposes of the ordinance provision
and the specific application of that provision to the property and (B) the proposed use is a
reasonable one.” If this standard cannot be met, the “unnecessary hardship” criteria can still be
satisfied “if, and only if, owing to special conditions of the property that distinguish it from other
properties in the area, the property cannot be reasonably used in strict conformance with the
ordinance, and a variance is therefore necessary to enable a reasonable use of it.” See RSA 674:33.

Stated simply, to satisfy the “unnecessary hardship” test, the ZBA must find that (1) there
are special conditions on the property that distinguish from other properties in the area, (2) that,
because of those special circumstances there is no fair and substantial relationship between the
general public purposes of the ordinance provision and its application to the property, and (3) the
proposed use is reasonable. None of these criteria can be satisfied here.

Here, there are no special conditions on the Nerbonne Property that distinguish it from
other properties in the area. Lot sizes in the neighborhood range between .07 and .15 acres in size.
The Nerbonnes’ Property is .12 acres in size. The parcels in the neighborhood are, like the
Nerbonne Property, improved with residential dwelling structures that comprise of much of the
available lot area. Most parcels within the neighborhood are regularly shaped, and so is the
Nerbonne Property. The Nerbonne Property is not impacted by significant steep slopes or
wetlands. In short, there are no “special conditions” on the Property. For this reason alone, this
application is incapable of satisfying the “unnecessary hardship” criteria.

Ms. Whitney, speaking for the Nerbonnes implied that the “special condition” of the
property was the existing garage located in close proximity to the property line. However, this
does not distinguish the Nerbonne Property from other properties in the neighborhood. A review
of the Tax Map for the South End immediately reflects that the garage’s proximity to the property
line is not a distinguishing characteristic: numerous properties in the South End have garages and
other outbuildings located in close proximity to the property line. The ZBA can review the Tax
Map enclosed with this Request for Rehearing to confirm that the Nerbonne Property is not unique.

The Nerbonnes’ proposal also cannot satisfy the “fair and substantial relationship” prong
of the “unnecessary hardship” criteria because there is a fair and substantial relationship between
the purposes of the Zoning Ordinance for which a variance is sought and its application to the
Nerbonne Property. As reflected above, side setback requirements are intended to control density,
ensure adequate access to air and light, ensure safe distances between dwellings, and preserve
privacy. The extension of the garage within the side setback as part of the conversion of the garage
to a so-called “garden cottage” implicates each of these purposes. The variance will adversely
impact privacy, reduce access to air and light, will place another dwelling unit within close
proximity to an existing dwelling unit, and increase the neighrbohood’s density in excess of what
the Ordinance expressly intended for the GRB Zone.

Similarly, impervious cover provisions exist to ensure that is adequate open and pervious
space on a property to allow for adequate management of runoff and stormwater. The placement
of additional impervious cover within the side setback is contrary to these purposes, as it will cause
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additional stormwater to flow onto the Bulter/Quinn Property, which is already experiencing
drainage-related difficulties, without adequate pervious space to allow for the infiltration of runoff.

Lastly, the proposed use, while for a laudable and understandable purpose is not reasonable
considering the fact that numerous alternatives exist that the Nerbonnes could pursue that would
not require variance relief.

For these reasons, the Nerbonnes cannot satisfy the primary “unnecessary hardship”
definition. For similar reasons, the Nerbonnes cannot satisfy the alternative “unnecessary
hardship” definition, particularly where the Nerbonne Property is presently capable of being used
in conformity with the Zoning Ordinance. The ZBA should grant this Request for Rehearing and
determine that the unnecessary hardship criteria has not been satisfied.

IV.  CONCLUSION

The ZBA should grant this Request for Rehearing because the Nerbonnes application is
incapable of satisfying the necessary criteria for a grant of a variance under RSA 674:33.

Ms.Quinn and Mr. Butler appreciate the ZBA’s time and consideration in advance.

Very truly yours,

DONAHUE, TUCKER & CIANDELLA, PLLC

Eo /dé,,_

Eric A. Maher, Esq.
emaher(@dtclawvers.com

EAM/Imh

Enclosures

cc: Devan Quinn
James Butler
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South End - Density Around 189 Gates Street

Property Information

Print map scale is approximate.
Critical layout or measurement
activities should not be done using
this resource.

Property ID 0103-0018-0000
Location 180 GATES ST
Owner ORLANDO FRED

MAP FOR REFERENCE ONLY
NOT A LEGAL DOCUMENT

City of Portsmouth, NH makes no claims and no warranties,
expressed or implied, concerning the validity or accuracy of
the GIS data presented on this map.

Geometry updated 3/9/2022
Data updated 3/9/2022




bk 5040 P6 1906

EAL ESTATE

ol AiL T O DEPARTMENT
o S e TRANSFER TAX

REVENUE
,___ggt_um_m'.————"""—- ADMINISTRATION Lo/
Dwyer, Do Pendleton, . : THOSAND&.HUNDHED ANDﬂQ_DOLU\Rs
- 4 iddle Street R L 63 A L U =t

Portsmouth, NH 03801

8735925 Uo.o00

DR A Hz D)

C
L-({I-I;IIP ¥ of 199Gcdes 3“1{1", Po chsmootin , N R 0230\
ROA044602

EASEMENT DEED

NOW COMES, M. Judy Nerbonne, Trustee and G. Patrick Nerbonne, Trustee of the M.
Judy Nerbonne Revocable Trust, hereafter the “Grantors” of 189 Gates Street, Portsmouth,
Rockingham County, New Hampshire, do hereby grant m&o Joseph A. Capobianco, Jr., as
Trustee of the Joseph A. Capobianco, Jr. Revocable Trust, and Judith A. Capobianco, as Trustee
of the Judith A. Capobianco Revocable Trusf,afor good and valuable consideration, the receipt
and sufficiency of which is hereby acknowledge, the right and privilege to exclusive use of the
limited portion of a parcel of land located at 189 Gates Street, Portsmouth, New Hampshire, Tax
Map 103, Lot 6, the total lot being further described by deed recorded in the Rockingham County
Registry of Deeds at Book 3107, Page 1856, executed on June 29, 1995. The easement area

being further defined herein as follows:

039644

A certain tract of land located northerly but not adjacent to Gates Street, Portsmouth,
Rockingham County, New Hampshire, depicted as “Proposed Fence Easement in Favor of Tax
Map 103 Lot 7” on a plan entitled “Standard Property Survey & Proposed Easement Plan for
property at 199 Gates Street, Portsmouth, Rockingham County, New Hampshire owned by
Joseph A. Capobianco, Jr. Revocable Trust & Judith A. Capobianco Revocable Trust *, prepared
by North Easterly Surveying, Inc., dated June 10, 2004, last revised June 18, 2009, which will be
recorded in the Rockingham County Registry of Deeds contemporaneously with this easement,

as Plan No. D-360| {and being more particularly described as follows:

2009 AUG -6 PM 2: 01

Beginning at an iron rod at the northwesterly corner of land of said Capobianco Trust
(Grantee), also being the northeasterly comer of land of the M. Judy Nerbonne Revocable
Trust (Grantor); thence running S 08° 54’ 46 W along land of said Grantee a distance of
45.37 feet to a point; thence running N 82° 07’ 14” W through land of said Grantor a
distance of 1.00 foot to a point; thence running N 07° 52° 46” E through land of said
Grantor a distance of 45.53 feet to a point at land of the City of Portsmouth, Graves
Burying Ground; thence running S 76° 59° 05" E along land of said City of Portsmouth a
distance of 1.82 feet to the point of beginning, containing 64 square feet of land
(hereinafter the “Proposed Fence Easement™).

ROCKINGHAM COUNTY
REGISTRYOF DEEDS

The purpose of the Proposed Fence Easement is to allow the Grantee exclusive use of the
limited portion of the Grantors’ lot for lawn, driveway or garden and to allow the Grantors and
Grantees to jointly maintain, upgrade and replace the current wooden fence in its current location
on that portion of the Proposed Fence Easement abutting the remainder of the Grantors Premises,
with the understanding that the Grantee is contemporaneously granting an exclusive right to
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Grantor by separate easement deed for the Grantor to have exclusive use of the area shown on
the Plan and titled “Proposed Driveway Easement.”

Meaning and intending to describe an easement over the within the described land of
Grantor for the purposes described above for the benefit of the property of Grantee identified as
Portsmouth Tax Map 103, Lot 7 as shown on the above referenced plan. Said Grantee property

further described by deed recorded in the Rockingham County Registry of Deeds at Book 3107,
Page 1856.

The easements, rights, and privileges granted by this instrument are perpetual and shall
run with the land and are for the benefit of the within described Grantee.

The use of this easement shall be limited to the benefited property and may not be
expanded.

IN WITNESS WHEREOF, M. Judy Nerbonne, Trustee and G. Patrick Nerbonne, Trustee
of the M. Judy Nerbonne Revocable Trust, have caused this Easement Deed to be executed this

28™M dayof T\ ( , 2009.

M. Judy Nerbonne Revocable Trust

By: . QMCM/WVVW’\

M. Judy Nerbofine

M. Judy Nerbonne Revocable Trust,

7 Aid Wosloe

G/ Patrick Nerbonne

STATE OF NEW HAMPSHIRE
COUNTY OF

On this the QS’" day of Yoo ! , 2009 before me, the undersigned
officer, personally appeared M. Judy Nerbonne, who acknowledged himself to be the

Trustee of the M. Judy Nerbonne Revocable Trust, and acknowledged that she, as such officer

being authorized so to do, executed the same on behalf of said Trust for the purposes therein
contained.
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STATE OF HAMPSHIRE
COUNTY o?%ﬂ%hm_
On this the _& day of ¥, .g\! , 2009 before me, the undersigned
officer, personally appeared G. Patrick Nerbonne, who acknowledged himself to be the
Trustee of M. Judy Nerbonne Revocable Trust, and acknowledged that he, as such officer, being
authorized so to do, executed the same on beh, said Trust for the purposes therein contained.
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ANNE WHITNEY ARCHITECT

5/10/22

Zoning Board of Adjustment
City Of Portsmouth

1 Junkins Ave.

Portsmouth, NH 03801

Re: BOA Extension 138 Maplewood Ave.

Dear Commission,

| am writing on behalf of George & Donna Pantelakos to request a one year extension to the
June 17th, 2020 BOA Approval for the Garage Renovation & Expansion at 138 Maplewood Ave..
Their Builder has projected a late fall 2022 or spring 2023 start.

Sincerely,

Anne Whitney
Architect

cc: George & Donna Pantelakos

9 Sheafe Street
Portsmouth

NH 03801
603.427.2832
archwhit@aol.com



FRANCIS X. BRUTON, III Bruton 699 Bel"Ube, PLLC 601 Central Avenue

CATHERINE A. BERUBE Dover, NH 03820

JOSHUA P. LANZETTA ATTORNEYS AT LAW TEL (603) 7494529
—_— (603) 743-6300
OF COUNSEL FAX (603) 343-2986
JAMES H. SCHULTE
www.brutonlaw.com
May 6, 2022

VIA ELECTRONIC MAIL pmstith@cityofportsmouth.com
Peter Stith, AICP

Principal Planner

Planning Department

City of Portsmouth

1 Junkins Avenue

Portsmouth, NH 03801

RE: Application for Variance & Appeal of Administrative Decision
Owner/Applicant: One Market Square, LLC
Property: High Street and 1 Congress Street, Portsmouth, NH
Tax Map 117, Lot 15 and Tax Map 117, Lot 14
Zoning Districts: CD4 and CD5

Dear Mr. Stith:

The Applicant for Case LU-22-12, One Market Square, LLC, is schedule for a hearing
before the ZBA on May 17* on its application for a variance. In addition, the Applicant is
scheduled on the same day to be heard on its Appeal of Administrative Decision (Case LU-22-
12).

As the Board members may recall, these matters have been continued on the agenda as the
City Attorney had indicated that additional time was needed by that office in terms of its review
of the status of Haven Court as a public or private way/street. The City Attorney and the Applicant
are now in discussions regarding the matter. The status of Haven Court is relevant to both the
variance request and the Appeal of Administrative decision.

In addition to the above, at the Planning Board workshop meeting on May Sth, zoning
changes were introduced by the Planning Department staff. One of the changes presented would
affect the lot subject to the above referenced requests for variance and Appeal of Administrative
Decision. This change, if passed as presented, would likely make these applications moot. We
understand from the presentation, and based upon Planning Board and City Council procedure,
that the zoning changes may be approved by the City Council by July 1%,

In light of these recent developments, and as the Appeal of Administrative Decision cannot
be withdrawn until the zoning changes are approved, the Applicant respectfully requests that these



Peter Stith, AICP
Principal Planner -2- May 6. 2022

matters be continued to the ZBA meeting of July 19, Assuming the zoning changes are adopted
as presented, it is likely that these two applications will then be withdrawn.

Please thank the Board for its consideration of the above.

inicerely,

Pl Vol

Francis X. Bruton, III, Esquire
E-mail: fx(@brutonlaw.com

FXB/mas

cc: One Market Square, LLC
Ambit Engineering, Inc.
ARCove, LLC



HorrLE, PHOENIX, GORMLEY & ROBERTS, PLLC

ATTORNEYS

127 Parrott Avenue, P.O. Box 4480 |
Telephone: 603.436.0666 |

HAND DELIVERED

Peter Stith, Principal Planner
Portsmouth Zoning Board of Adjustment
| Junkins Avenue

Portsmouth, NH 03801

Re:

AT LAW

Portsmouth, NH, 03802-4480
Facsimile: 603.431.0879 |

www.hpgrlaw.com

March 29, 2022

635 Sagamore Development, LLC, Owner/Applicant

Project Location: 635 Sagamore Avenue

Tax Map 222, Lot 19
General Residence A (GRA Zone)

Dear Mr. Stith and Zoning Board Members:

On behalf of 635 Sagamore Development, LL.C, applicant, enclosed please find the
following documents in support of a request for zoning relief:

- Portsmouth Land Use Application uploaded to Viewpoint today.

- Owner Authorization.

- 3/29/22 Memorandum and exhibits in support of zoning relief.

KMB:pcb
Enclosures
ce 635 Sagamore Development, LL.C
Jones & Beach Engineers, Inc.
Artform Architecture, Inc.

Very truly yours,

e

R. Timothy Phoenix
Kevin Baum

DANIEL C. HOEFLE
R. TIMOTHY PHOENIX

R. PETER TAYLOR
KIMBERLY JJH. MEMMESHEIMER
LAWRENCE B. GORMLEY KEVIN M. BAUM

STEPHEN H. ROBERTS GREGORY D. ROBBINS

MONICA T. KIESER AMANDA M. FREDERICK

SAMUEL HARKINSON OF COUNSEL
SAMUEL R. REID
JOHN AHLGREN

JACOB J.B. MARVELLEY
DUNCAN A. EDGAR



MEMORANDUM

To:  Portsmouth Zoning Board of Adjustment (“ZBA”)
From: Kevin Baum, Esq.
R. Timothy Phoenix Esq.
Date: March 29, 2022
Re: 635 Sagamore Development, LLC, Owner/Applicant
Project location: 635 Sagamore Avenue
Tax Map 222, Lot 19
General Residence A (GRA) Zone

Dear Chairman Parrott and Zoning Board Members:

On behalf of 635 Sagamore Development, LLC (“Sagamore” or “Applicant™) we are
pleased to submit this memorandum and the attached exhibits in support of zoning relief to be
considered by the ZBA at its April 19, 2022 meeting.

I. Exhibits

1. Plan Set —- by Jones and Beach Engineers
a. CIl — Existing Conditions Plan
b. C2-ZBA Site Plan
c. C3 - Topographic Site Plan
2. Architectural Elevations and Floor Plans-by ArtForm Architecture, Inc.
a. Sea Watch (Buildings 1-2)
b. Sweet Peekaboo (Buildings 3-5)
3. Site photographs
4. Tax Assessors Card
5. City GIS Map — identifying nearby zoning districts and surrounding area

IL Property/Projecct

The subject property is located at 635 Sagamore Avenue (the “Property”) in the GRA
Zoning District. It is currently developed as the Luster King auto detailing shop, with an existing
two story building towards the front of the lot and a service garage to the rear. Exhibit 1.a. The
frontmost building also contains a residential apartment on the second floor, currently utilized by
the former owner and operator of the Luster King business. The existing commercial buildings
are non-conforming as to use, and with respect to primary commercial building, also non-
conforming as to the front setback. Id. The buildings are generally in disrepair and incongruous

with the surrounding residential area. Exhibit 3.
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The Applicant proposes to remove the existing commercial building and garage and
redevelop the Property with five new single-family homes with access via a private driveway
from Sagamore Avenue. Exhibit 1.b; Exhibit 2. The proposal removes the long non-conforming
commercial use and will create five new residences, consistent with the surrounding
neighborhood. Exhibit 3 (aerial photo); Exhibit 5. Nearby properties include the 144 unit
Sagamore Court Condominium to the north and the 122 unit Tidewatch Condominium, which
directly abuts the Property to the west. Id. Other nearby abutters are largely developed with
single family residences with similar density as the proposed project. The Property is currently
served by septic, it is the Applicant’s intention to tie into the municipal sewer system upon
completion of the Sagamore Avenue Sewer Extension Project, as has been previously discussed
with the Public Works Department.

The proposal meets all use and dimensional requirements of the Portsmouth Zoning
Ordinance (“PZ0”) with the exception of Section 10.513 allowing no more than one free-
standing dwelling per lot and Section 10.521 requiring a one acre lot area per dwelling unit. The
proposal includes five dwelling units on a £1.947 acre lot, or 2.57 units/acre (1 unit per 16,959
square feet). As noted, this density is consistent with surrounding lots, including the more
densely developed Sagamore Court Condominium (144 units/15.01 acre = 9.59 units per acre) to
the north and similarly dense Tidewatch Condominium (122 units/53.59 acre = 2.27 units per
acre) directly to the west. Notably, the SRB Zone, located across Sagamore Avenue, permits a
lot area of 15,000 square feet per dwelling unit or approximately 2.9 units per acre. The proposal
at 16,959 square feet per unit is slightly less dense. Thus, in addition to cleaning up a long
distressed and non-conforming site, the proposal creates a natural transition between the GRB
Zone and existing multi-building condominium developments to the north and west (rear) of the
Property. The Applicant has spoken with several abutters who are in favor of the proposed five

unit development.

III.  Relief Required

The proposed project meets setback, lot coverage and open space requirements. Exhibit
1.b. However, limited relief is required to allow the proposed structures on a single lot and for

lot area per dwelling unit. Required relief is as follows:
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IV.

PZ0§10.513 permitting one freestanding dwelling per lot, where five freestanding single-
family units are proposed.

PZ0§10.521 (Table of Dimensional Standards) permitting one dwelling unit per acre,
five dwelling units on £1.947 acres or 2.57 dwelling units per acre is proposed.

Variance Requirements

1. The variance will not be contrary to the public interest
2. The spirit of the ordinances observed

The first step in the ZBA's analysis is to determine whether granting a variance is not

contrary to the public interest and is consistent with the spirit and intent of the ordinance,

considered together pursuant to Malachy Glen Associates, Inc v. Town of Chichester, 155 NH

102 (2007) and its progeny. Upon examination, it must be determined whether granting a

variance "would unduly and to a marked degree conflict with the ordinance such that it violates

the ordinances basic zoning objectives." Id. “Mere conflict with the ordinance is not enough.” Id.

The Portsmouth Zoning Ordinance was enacted for the general purpose (PZ0§10.121) of

promoting the health, safety and welfare in accordance with the Master plan by regulating:

1.

4.

The use of land, buildings and structures for business, industrial, residential and other
purposes- The Property currently houses a non-conforming commercial auto detailing

business and service garage. Exhibit 3. The proposal would replace those buildings with
brand new, to code, residences consistent with surrounding uses.

The intensity of land use, including lot sizes, building coverage, building height and bulk,
yards and open space- The proposal complies with building coverage, height, yards and

open space requirements. The proposed five new dwellings on a single lot, at 2.57
dwelling units per acre is consistent with surrounding properties and less than the density
permitted by right across Sagamore Avenue.

. The design of facilities for vehicular access, circulation, parking and loading- The Project

will be served by a private driveway from Sagamore Avenue. Exhibit 1.b. There is
currently no defined curb cut on the property so the redevelopment will improve
driveway distances, site lines and overall traffic safety from the Property. Exhibit 3. The
driveway will undergo further review as part of the Planning Board and NHDOT review
processes.

The impacts on properties of outdoor lighting, noise, vibration, stormwater runoff and
flooding- The Property is currently used as a commercial auto detailing facility in the

middle of a residential area. /d. The proposal will convert the Property to residential use
with lighting, noise and other conditions more appropriate for the neighborhood.
Stormwater runoff will be improved over the current development which is significantly



Portsmouth Zoning Board of Adjustment Page 4 of 7 March 29, 2022

paved and will discontinue the use of cleaning and other commercial chemicals on the
site.

5. The preservation and enhancement of the visual environment- The removal of the
distressed commercial structures and addition of five new tastefully designed homes will
preserve/enhance the visual environment.

6. The preservation of historic districts buildings and structures of historic or architectural
interest-The property is not in the historic district. The existing structures to be removed

are of no known historic or architectural interest.

7. The protection of natural resources, including groundwater, surface water, wetlands,
wildlife habitat and air quality- The Project will have no negative effect on these

purposes. It will remove a commercial use, including associated cleaning solutions and
other chemicals used onsite. The Project will be further vetted by the Planning Board.

In considering whether variances "in a marked degree conflict with the ordinance such
that they violate the ordinances basic zoning objectives." Malachy Glen, supra, the New
Hampshire Supreme Court also held:

One way to ascertain whether granting the variance would violate
basic zoning objectives is to examine whether it would alter the
essential character of the locality. Another approach to [determine]
whether granting the variance violates basic zoning objectives is to
examine whether granting the variance would threaten the public
health, safety or welfare. (Emphasis Added)

The Property is located in a densely developed residential area. While there are some
other nearby commercial properties, they are located closer to Sagamore Creek in the Waterfront
Business Zone, are largely less impactful and are more buffered from nearby residences than the
current business operations on the Property. The proposal would convert a long non-conforming
commercial use that is grossly incongruent with the character of the locality and impacts the
health, safety and welfare to residential use. The proposed new homes are consistent with the
residential character of the neighborhood and the construction of five brand new, to code,
residences will greatly improve the public health, safety and welfare over Luster King’s existing
commercial use. Sagamore Avenue can easily support the additional five dwelling units. The
density is consistent with nearby properties, which include two large condominium
developments and creates a natural transition between these developments and the adjoining

GRB zone. Thus, permitting five code compliant, single-family buildings on +1.947 acres does
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not alter the essential character of the locality nor will it threaten the public health, safety or

welfare.

3. Granting the variances will not diminish surrounding property values

The commercial buildings currently located on the Property are distressed, incongruent
with the surrounding residential neighborhood and frankly an eyesore. The proposal would clean
up the site by removing the commercial buildings/uses and replacing them with brand new
tastefully designed residences. The proposal will improve the area significantly, thus greatly

improving the overall value of surrounding properties.

4. Denial of the variances results in an unnecessary hardship

a. Special conditions distinguish the property/project from others in the area-

The Property at +£1.947 acre is larger than most lots in the area. Exhibit 5. Two notable
exceptions are the Tidewatch and Sagamore Creek Condominiums, which are more or similarly

dense with 122 and 144 units, respectively. Id.; see also Walker v. City of Manchester, 107 N.H.

382, 386 (1966) (hardship may be found where similar nonconforming uses exist within the neighborhood
and the proposed use will have no adverse effect on the neighborhood). Additionally, the Property is
non-conforming with respect to both its commercial use and front setback. The parcel size,
location near other densely developed residential parcels and longstanding non-conformity of the

current use combine to create special conditions.

b. No fair and substantial relationship exists between the general public purposes of the
ordinance and its specific application in this instance.

The purpose of the requirements for one free standing dwelling per lot and lot area per
dwelling unit is to prohibit overcrowding, allow for air, light, and separation between neighbors,
and to permit stormwater treatment. The proposal meets all lot area, building and open space
coverage, height and external setback requirements. Additionally, the proposal provides for
voluntary setbacks between each of the five new buildings of at least 20 feet, consistent with the
side setback requirement for the district. Thus, adequate area for air, light, separation between
neighbors and stormwater treatment is provided. The proposed density is also consistent with

the surrounding area, which includes many smaller sized lots with homes located in relatively
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close proximity. Exhibit 5. Moreover, granting the requested variances will significantly
improve the Property and surrounding area by removing two blighted, non-conforming
commercial structures and replacing them with five brand new, needed homes. The entire area
will be upgraded, thus it follows that there is no reason to apply the strict requirements of the
ordinance. This transitional location, located near and adjoining two densely development
condominiums and across Sagamore Avenue from the GRB Zone is well suited for the proposed

five building single-family development.

c. The proposed use is reasonable

If the use is permitted, it is deemed reasonable. Vigeant v. Hudson,151 NH 747 (2005).

The proposal is a residential use in a residential zone and thus is reasonable.

5. Substantial justice will be done by granting the variance.

If “there is no benefit to the public that would outweigh the hardship to the applicant” this
factor is satisfied. Harborside Associates, L.P. v. Parade Residence Hotel, LLC, 162 N.H. 508
(2011). That is, “any loss to the [applicant] that is not outweighed by a gain to the general public

is an injustice.” Malachy Glen, supra at 109.

“The right to use and enjoy one's property is a fundamental right protected by both the
State and Federal Constitutions.” N.H. CONST. pt. I, arts. 2, 12; U.S. CONST. amends. V. XIV;
Town of Chesterfield v. Brooks, 126 N.H. 64 (1985) at 68. Part I, Article 12 of the New
Hampshire Constitution provides in part that “no part of a man's property shall be taken from

him, or applied to public uses, without his own consent, or that of the representative body of the
people.” Thus, our State Constitutional protections limit the police power of the State and its

municipalities in their regulation of the use of property. L. Grossman & Sons. Inc. v. Town of

Gilford, 118 N.H. 480, 482 (1978). “Property” in the constitutional sense has been interpreted to
mean not the tangible property itself, but rather the right to possess, use, enjoy and dispose of

it. Burrows v. City of Keene, 121 N.H. 590, 597 (1981) (emphasis added). Sagamore is
constitutionally entitled to the use of the lot as it sees fit subject only to the effect of the
development with respect to zoning. In this instance, granting approval not only protects the
rights of the Owner/Applicant but renders the Property more conforming, to the benefit of the

surrounding property owners as well.
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Granting approval removes blighted buildings and non-conforming commercial use while
adding needed residential housing within Portsmouth. Thus, there will be no gain to the public
from denying the variances and no harm to the public by granting the variances. Conversely,
denial of the variances cause great harm to Sagamore and its abutters by continuing the
commercial use of the property. Accordingly, substantial justice dictates that the requested

variances be granted.

V. Conclusion
For all of the reasons herein stated, Sagamore respectfully requests that the Portsmouth

Zoning of Adjustment grant the requested variances.

Respectfully submitted,
635 Sagamore Development, LL.C

N - .

Kevin Baum, Esq.
R. Timothy Phoenix, Esq.
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