


































































































































Wednesday, April 2, 2014

To the Portsmouth City Council:

On the April 7th City Council Agenda, as a carry-over from our meeting of March 17th,
the topic of "Sea-3" appears under my name.

At that meeting, at the suggestion of a number of residents advocating for greater safety, I
will be requesting that the Council vote to express to the Newington Planning Board our
opposition to the Sea-3 expansion proposal at this time, and that if they do approve it that
we urge them to continue to join us in assuring greater safety on the Pan Am tracks
through Portsmouth and the Seacoast.

A lot of things in life we have no "control" over, but we sure can "influence" and thus
affect. What I have learned about the Sea-3 expansion proposal and the Pan Am rail line
contributes to my strong conviction that Sea-3 should not expand.  I'm in favor of growth
and development, but not when it has a very real likely negative effect on the lives of the
people of our neighborhoods -- and in this case Portsmouth and the entire Seacoast.

Essentially, it comes down to a question:  Do we want a vision for our future that
includes becoming the area's largest hazardous cargo depot any more than it already is?

I also urge that we ask the Pease Development Authority to seriously consider the
proposal to build a track route through Pease Tradeport from the Newington Sea-3 area to
Greenland connectors, thereby avoiding the shipment of additional hazardous cargoes
through Portsmouth's heavily-populated neighborhoods and Downtown businesses.

We should also forward that request to Gov. Maggie Hassan and to our area-wide State
Legislative delegations.

As an abutter to the development with obvious and intense regional impact, I think
that Portsmouth has to be recorded on the Sea-3 expansion request.  We shouldn't want
Newington or anyone to be able to say in five or ten years if an incident has occurred that
Portsmouth never expressed our objection to the expansion.

As an aside, in The Portsmouth Herald story of Sunday, March 30th, Paul Bogan, the
Vice President of Operations for Sea-3, was quoted as saying, "It's in our best interest to
make things safe for all the communities and towns."

If so, he can insist - INSIST -- that Pan Am provide greater margins of safety in their
operations. Both Sea-3 and Pan Am will make considerable profit on this expansion. Sea-
3 and Pan Am -- not taxpayers -- should bear the costs for rail crossing controls and lights
where streets and roads intersect the rail lines, expected to be very expensive just in
Portsmouth. They should also pay for additional needed training for our first-responding
emergency personnel.

Sea-3 and Pan Am should upgrade their tracks to at least Class 2 standards but PROMISE
to operate the trains carrying propane and other hazardous cargoes at no more than 10
MPH.



They should also pay toward evacuation plans for our Downtown and Islington Street
neighborhoods, and for studying egress for neighborhoods that may be cut off if a
hazardous cargo shipment derails or causes a problem.
A permanent connecter road is necessary for the Atlantic Heights area, and that should
not be burdened onto our taxpayers since much of the need for that road is the rail line
owned by Pan Am.
They should upgrade their engines to pollute less, and provide greater quiet. They should
agree not to park their hazardous cargoes in area rail yards overnight.
And as I asked at the Monday, March 24th Newington Planning Board meeting, they
should agree to alert Seacoast-area safety personnel of their schedule when shipping
propane and other hazardous cargoes; an agreement that I and others had worked out with
Sea-3 and the then-Boston & Maine Railroad in the late 1970s when we initially
addressed these concerns.
Those are minimal expectations that we should have from companies that say they want
to be neighborly, and which want to ship hazardous cargo on the rails through our
neighborhoods and Downtown.  Unless and until those expectations are met and
guaranteed, we should express our opposition to expansion plans that affect not just our
quality of life, but could cause loss of life as well.

Thank You

Jim Splaine
City Councilor









MINUTES
PARKING AND TRAFFIC SAFETY COMMITTEE MEETING

8:00 A.M. – Thursday, March 13, 2014
City Hall – Eileen Dondero Foley Council Chambers

I. CALL TO ORDER:

Chairman Pro Tem Lown called the meeting to order at 8:00 a.m.

II. ROLL CALL:

Members Present:
Councilor Brad Lown
Carl Roediger, Deputy Fire Chief
Frank Warchol, Police Captain
Peter Rice, Public Works Director
Ronald Cypher, Member
Ted Gray, Member
Harold Whitehouse, Member

Members Absent:
John Bohenko, City Manager
Shari Donnermeyer, Member

Staff Advisors Present:
Mark Nelson, Parking Division Director
Tom Cocchiaro, Parking Operations Manager
Juliet Walker, Transportation Planner

III. ACCEPTANCE OF THE MINUTES:

Mr. Gray moved to accept the minutes of February 13, 2014, seconded by Public
Works Director Rice.  Motion passed.

IV. FINANCIAL REPORT:

Public Works Director Rice moved to accept the Financial Report and place on file,
seconded by Mr. Gray.  Motion passed.

V. NEW BUSINESS:

A. Informational Item: Citizen request assistance in traffic slowing on Spinney Road

Captain Warchol explained that Reverend Shippee had contacted the police regarding
speeding in the Spinney Road/Middle Road area since the closing of the Islington Street
Bridge.  He stated the police department has conducted extensive monitoring which has
helped the situation and the will continue to do so throughout the construction of the bridge.
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Public Works Director Rice stated they have also received complaints that people are trying
to go over the bridge still even though there are several signs.  He stated they will work to
make the signage more visible.

Mr. Whitehouse asked if there is anything in the CIP for sidewalks on Spinney Road in the
upcoming year.  Public Works Director Rice stated there are sidewalks planned 2 years from
now in the CIP.

Chairman Lown asked if the property ownership issues have been resolved on Spinney
Road.  Public Works Director Rice stated that we have obtained easements.

No Action required.

B. Informational Item: Citizen concern raised at City Council meeting regarding need
for Crosswalk on Middle Street @ Cabot Street

Parking Division Director Nelson stated a review of the area does show that there is not a
crosswalk at that particular intersection but there are 2 crosswalks close to that area; one
200’ to the south and one 500’ towards town.  He stated that this area is included in the
upcoming study be conducted with the bicycle master plan and grant funding being received,
so it is possible that they may determine a need for one there.

No action required.

VI.       OLD BUSINESS:

A. Discussion Item – Status on Hanover Street (vicinity Rock St) changes

Parking Division Director Nelson explained that the 2-way sign plan has been done and the
signs will be installed in one-day.  He stated that Dig-safe will come in the upcoming week
and then DPW will install the appropriate signs all at once to hopefully avoid confusion.

No action required.

B. Discussion Item - Status on pedestrian-activated crosswalk acquisition

Parking Division Director Nelson stated he recently walked the area with the vendor, but the
installation will have to wait until the Spring after the ground thaws as prep work will need to
be done.  He stated we are also trying to make sure it dovetails with the ongoing
reconstruction project on Lafayette Road, but feels the roadway is wide enough in that
location so it shouldn’t be a problem.

No action required.

VII. PUBLIC COMMENT:

There were no speakers for Public Comment.
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VIII. INFORMATIONAL:

A. Update on NHDOT Projects

Parking Director Nelson updated the Committee on the ongoing NHDOT Projects as follows:

a). Lafayette Road section where overpass was removed will be finished on the
other side before summer;

b). Islington Street Bridge, the sewer pipe has been ordered, the gas line needs to
be rerouted before going on to the next stage;

c). Maplewood Avenue Bridge, was going to be out of service in May but has been
moved back to August 1st.

Chairman Lown stated it seems all of our bridges are due for reconstruction at the same
time.  Public Works Director Rice stated that is correct as they have all been “red-listed”.

No action required.

B. Parking Shuttle Status

Parking Division Director Nelson stated that the project has been awarded to Transaction
Corporate Shuttles of Woburn MA for $36,000.00 which was considerably lower than other
bids received.  He stated that have a long history in this business and great references and
run similar services in Massachusetts and Manchester.  He stated he and Juliet Walker will
be meeting with the CEO of the company and are currently getting quotes for shelters.  He
stated the CCC Church will be one location where a shelter will be located.  He stated that
we will need to market this program and ensure signage is visible to those coming into town.

Public Works Director Rice stated they will be putting together the memo for the City
Manager to brief the City Council as well.  He stated the shelters will have a countdown
meter and there will be message boards at the High/Hanover garage directing people to
these shuttle locations when the garage is full.

Chairman Lown asked what the turnaround time will be and what days they will be running.
Public Works Director Rice stated that this will be run originally as a pilot program to collect
data on when/how often it is used etc.  He stated it will run in 10 minute intervals and will be
run on Fridays, Saturdays and Sundays beginning in early May through the summer.  He
stated the good price that we are getting the service will help us be able to add hours as
needed, but we need to get the infra-structure in place first.   He stated he would like to
coordinate the opening with “Bike to Work” week if possible.

Mr. Whitehouse asked if this money is coming out of the parking revenues.  Public Works
Director Rice stated yes, it will be coming from unmet parking needs.

Chairman Lown asked if there will be any cost to CCC Church for the shelter.  Public Works
Director Rice stated no, they are happy to have it located there because they have students
that can utilize it as well.   Chairman Lown asked if they want anything in return for allowing it
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to be located there.  Public Works Director Rice stated no, but the City has done some line
striping and paving in the past.

No action required.

IX. MISCELLANEOUS:

Action Item –  Request for Handicap Parking space @ 49 Rockingham Avenue
(Not on agenda)

Public Works Director Rice explained that this item came in after the agenda had been sent
out but that it is a matter of urgency for the requester who is terminally ill.

Public Works Director Rice moved to install a handicap space at 49 Rockingham
Avenue for the necessary period of time, seconded by Mr. Cypher.  Motion passed.

Mr. Whitehouse asked if there has been any update from the EDC regarding the new parking
garage location recommendation.

Chairman Lown stated the EDC is forming a sub-committee and there is currently discussion
regarding the “Gary’s Beverage” lot with a public/private partnership opportunity.

Mr. Whitehouse asked if there is a time limit for reporting back.  Chairman Lown stated no,
and stated that there has been some distress expressed in not being able to consider the
Worth Lot in the discussions.

Chairman Lown stated that we are still in discussions with GSA regarding the McIntyre
Federal Building and feels that at the very least we should be able to use the parking lot
more than we currently do.

X. ADJOURNMENT

Mr. Whitehouse moved to adjourn at 8:30 a.m. Seconded by Mr. Gray and voted
unanimously.



 

 

 
 
 
 
 

March 5, 2014 
 
 
VIA E-MAIL (jdt@mind.net) 
 
Councilor Esther Kennedy 
Councilor Jack Thorsen 
City of Portsmouth, NH 
 
 Re: Legal Questions regarding Financial Disclosures 
 
Dear Ms. Kennedy and Mr. Thorsen, 
 
It was a pleasure meeting with you both last week.  I write as you have requested to confirm our 
conversation and to provide some language that may helpful if the Council considers amending 
the City Administrative Code in the ways we discussed. 
 
 
1. Preemption/Enabling Legislation 
 
First, there was concern about whether the City had authority to require financial disclosures, and 
if any state or federal law preempted the City from requiring financial disclosures from City 
elected and appointed officials and employees.  I noted that RSA 31:39-a (regarding conflict of 
interest ordinances which may require disclosure of financial interests for specified officers and 
employees) and RSA 49-C:33, I(c) (permitting city charter provisions to address conflicts of 
interest in ways at least as stringent as state law) provide the City with the authority necessary to 
require such disclosures.  I also noted that I was unaware of any state or federal statute that 
would prohibit such a requirement. 
 
In addition, both NH law and court opinions set forth clear and strong requirements regarding 
conflicts of interest.  Whether mentioned in a charter or not, all officials and employees of every 
municipality must comply with the general principles regarding conflicts of interest.  A person 
has a disqualifying conflict of interest in a matter when he has a "direct personal and pecuniary 
[financial] interest in the outcome" of a matter before him or her.  That interest must be 
"immediate, definite and capable of demonstration; not remote, uncertain contingent or 
speculative."  Atherton v. Concord, 109 N.H. 164 (1968).  The reasons for this rule are obvious: 
a person cannot serve two masters at once.  The public interest must not be jeopardized by the 
acts of a public official who has a personal financial interest which is, or may be, in conflict with 
the public interest.  Thus, there is no doubt that conflicts of interest are regulated in City 
government whether or not the Charter or Administrative Code say anything about them.  It is 
simply not optional. 
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Finally, we all agreed that financial disclosures are an important part of the larger issue of 
transparency.  Everyone who is elected, appointed or hired to perform services for the City is 
doing the public's work, spending the public's money, and affecting the public interest.  Citizens 
need to know what the government is doing and have confidence that their City officials and 
employees are acting in the public interest, without conflicts or bias caused by personal or 
financial interests.  That is the purpose from which the rest of our discussion flowed, and that is 
what I have kept in mind when drafting the language you requested. 
 
 
2. Requirements of Charter Amendment C 
 
We then turned our attention to Charter Amendment C, adopted 11/3/1987.  It states the 
following: 
 
"The City Council shall establish a Conflict of Interest Ordinance for City Departments, 
including police and school boards and commissions, no later than sixty (60) days after passage 
of this provision.  The ordinance will contain as a minimum, but is not limited to: 
 
A. Mandatory financial disclosure by all police, school, municipal officials, whether appointed or 
elected, of current personal sources of income and all capital assets including, but not limited to, 
stock and real estate holdings and interests, in a sworn statement before the City Clerk at least 
biannually or before assuming office. 
B. Mandatory review boards and procedures to determine violation of the ordinance. 
C. Mandatory penalties for violations of the ordinance. 
D. Comprehensive definitions of such violations, and procedures to be used in reporting, 
investigating, and correcting the results of violations." 
 
The concern you expressed was that City's Administrative Code did not adequately carry out the 
requirements set forth in Amendment C.  In particular, Articles VIII and IX address ethics, 
conflicts of interest and mandatory disclosures, but it was not clear whether they really 
accomplish the goal intended by Amendment C. 
 
Attached to this letter please find the memo I shared with you at our meeting.  It sets forth the 
requirements of Amendment C and my observation of exactly what Articles VIII and IX require.  
It also lists a variety of terms which are either not defined or are used inconsistently among 
Amendment C and the two Articles.  Those definition issues seem to have led to quite a bit of 
confusion about which officials and employees are required to make certain disclosures, and 
whether as a whole the Articles are doing enough to carry out Amendment C's requirements.  We 
concluded that they are not.  It is not clear how that happened but we agreed it was entirely 
possible that the definitions and terms used in the Administrative Code and the Charter were in 
line in the past but that over time one or both have changed so that they no longer agree. 
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From a big picture perspective, we noted it would make sense to (1) fix what can be fixed in the 
Administrative Code now, (2) if the Council decides it is necessary, begin the Charter 
amendment procedure to make changes to Amendment C and/or any other part of the Charter, 
and (3) if the Charter is amended, make further changes to the Administrative Code to conform 
to the changes in the Charter. 
 
 
3.  Potential Amendments to Administrative Code Articles VIII and IX 
 
The heart of the issue was the use in Amendment C of the term "City Departments."  The 
disclosure requirements are supposed to apply to "City Departments", which is a term never used 
or defined in the Charter or the Administrative Code.  It is modified by "including police and 
school boards and commissions," but it is not clear whether that means "including and ONLY 
including" or "including but not limited to."  If read broadly, the disclosure requirements in the 
Administrative Code should apply to all departments of the City, including but not limited to 
police and school officials, elected or appointed.  If read narrowly, it should apply only to police 
and school board and officials. 
 
You asked me how a court might look at this issue.  I explained that, as a general matter of law, 
New Hampshire courts faced with an undefined term usually begin with the assumption that the 
word should be understood according to the "plain and ordinary meaning" used.  Courts would 
also look at the term in the context of the entire document (contract, charter, ordinance, statute, 
etc.) and assume the intent was for all of the sections to work together.  Courts do not ordinarily 
ascribe a meaning to an undefined term which makes no sense in light of the other sections of the 
document, or which leads to an absurd result.  If a document is ambiguous and intent is difficult 
to determine, a court will look to the intent of the drafters at the time it was written.  (In this case, 
that would mean looking back to see what was intended in 1987 when Amendment C was 
adopted, which I understand is something you plan to do.) 
 
Turning back to the documents, Amendment C mandates that the Council adopt an ordinance 
that requires financial disclosure by all "City Departments, including police and school boards 
and officials whether appointed or elected...."  These disclosures must include "current personal 
sources of all income and all capital assets, including, but not limited to, stock and real estate 
holdings and interests...." 
 
However, while Article VIII applies to "officers" and "employees" fairly broadly, it is not clear if 
it applies to the same intended group under Amendment C.  In addition, Article VIII requires 
only disclosures of interest in legislation, investments creating a conflict of interest with 
legislation, and incompatible employment.  It does not require the specific financial disclosures 
that are mandated by Amendment C. 
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Article IX is somewhat the opposite.  It seems only to apply to the City Councilors and School 
Board members, rather than the larger group required by Amendment C, but it does require 
financial disclosures along the lines of those listed in Amendment C. 
 
In other words, one Article does some of what is required, the other Article does a different piece 
of what is required, but together they don't seem to accomplish all of what is required by the 
Charter (or needed on a practical level) and there is some confusion.  We discussed merging 
them into one article but you both felt keeping them separate made more sense.  My 
understanding is that the issue of ethics in general for the Council is somewhat different than the 
issue of financial disclosures, and you prefer to keep those separate for ease of understanding.   
This brought us to the second idea, which is to keep the articles separate but amend each of them 
to add things that are missing and remove unnecessary items.  This is the option with which you 
asked me to go forward to draft some language. 
 
 
4.  Specific Instructions for Amending Language 
 
The language attached was written under the guidance you provided, including: 
 
A. Assume that Amendment C's reference to "City Departments" and "municipal officials" is 
intended to be interpreted broadly. 
 
B. Specifically, assume that Amendment C is intended to include not only the Charter 
Departments as defined in the Charter, but also the departments listed in Article I, boards as 
listed in Article III, commissions and authorities as listed in Article VI, and other municipal 
officials and employees whose position with the City require transparency regarding personal 
and financial conflicts of interest to maintain the public's confidence in the integrity of City 
government. 
 
C. In Article VIII, add to the definition of "officers" people who are voting members of boards, 
commissions and authorities as listed in Articles III and IV, as well as other officials including 
the City Manager. 
 
D. In Article IX, add to the disclosure of “sources of income” the income and assets of spouses, 
and add a disclosure requirement regarding public, private or civic board memberships in 
organizations with a relationship to the city and leadership positions in organizations with a 
connection to the City.  You did not ask me to broaden the scope of the definition of “Municipal 
Official” in this section to include all those included in Article VIII, so I have not done that, but I 
have added the City Manager as you requested. 
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E. Although we agreed that Amendment C uses broad language regarding the disclosures 
required, we also agreed that it makes sense only to require disclosures which are related to City 
property, City businesses, and other City-specific situations rather than broad financial 
disclosures of every stock held and every business interest having no connection with the City.  
Amendments as we discussed will not bring Article IX into total compliance with Amendment 
C, you believed it was closer to the actual intent of Amendment C. 
 
F. Please note as well that the section on “Disclosures of Confidential Information” was 
duplicative of the next section regarding Investments, and did not actually address confidential 
information.  I have added suggested language that may be helpful as a starting point if this was 
the original intent of that section. 
 
 
I hope this information is helpful.  Please do not hesitate to contact me at any time should you 
have further questions or concerns. 
 

Regards, 

 
C. Christine Fillmore 
Staff Attorney 
NH Municipal Association 
25 Triangle Park Drive 
Concord, NH 03301 
1-800-852-3358 ext. 3408  
legalinquiries@nhmunicipal.org 



Meeting w/Councilors Jack Thorsen and Esther Kennedy 
 

Portsmouth City Charter/Administrative Code Review 
Disclosure of Interests 

February 26, 2014 
 

Charter Amendment C –  
1. Requires Conflict of Interest Ordinance for “City Departments” including police and school 

boards 
2. Requires mandatory financial disclosures by all “police, school, municipal officials whether 

appointed or elected” 
3. Disclosures of current personal sources of income and all capital assets including but not limited 

to stock and real estate holdings and interests, at least biannually or before holding office 
 
Administrative Code – two sections addressing the issue 
 
Article VIII – Ethics 

1. Applies to “Officers” in §1.801(A) which include police commission and school board as 
required by Charter Amd. C.  Also applies to others defined as “officers” which includes 

a. City Councilors 
b. School board members 
c. Police Commission members 
d. Fire Commission members 
e. Members of every land use regulatory board, meaning Board of Adjustment, Planning 

Board, Historic District Commission, Conservation Commission, Technical Advisory 
Committee, Traffic Safety Committee, Building Code Board of Appeals, Recreation 
Board, Planning and Development Council and Economic Development Commission 

f. Every department head as that term is used in the Administrative Code 
g. Chief of Police 
h. Fire Chief 
i. Superintendent of School 
j. Trustees of Trust Funds 
k. Housing Authority members 

2. Requires disclosures of: 
a. Interest in legislation 
b. Investments creating a conflict 
c. Incompatible employment 

 
Article IX – COI/Mandatory Financial Disclosure 

1. Applies to “Municipal Officials” in §1.901(B) meaning 
a. City Councilors 
b. School Board members 



2. Requires Financial Disclosure Statement by all Municipal Officials annually 
a. Financial disclosures include sources of annual income and capital assets of at least 

$5,000 including stocks, bonds or other business interests in any business entity with 
connection to City, as well as all real estate and interest in real estate in City. 

 
Issues between Charter Amendment C and Administrative Code 
 

1. “City Departments” as used in Amendment C is not defined anywhere in Charter or Admin. 
Code 
 

2. Charter defines “Charter Departments” to include Police Department, Fire Department and 
School 

 
3. Amendment C applies to “municipal officials” which is never defined in Charter or Code 

 
4. Admin Code §1.102 lists departments and organization of them, but does not define them as 

“City Departments.” 
 

5. Admin Code Art III refers to “boards” but doesn’t call them City Departments or Charter 
Departments 
 

6. Admin Code Art IV refers to “commissions and authorities” but doesn’t call them City 
Departments or Charter Departments 

 
7. Admin Code does, however, refer to “Charter Departments,” but not in the financial disclosure 

sections 
 

8. Admin Code Art. VIII applies to “department heads” as referred to in Admin Code, but there is 
no definition of “department head” in the Code. 
 

Issues to Consider 
 

1. City Departments – what was meant by this in Charter Amd. C? 
 

2. Municipal Officials – what was meant by this in Charter Amd C? 
 

3. Article VIII and IX could be combined or more clearly defined, because Article VIII does not go 
as far as required by Charter Amendment C.  Article IX of Code applies only to City Council and 
School, but second requirement of Amendment C is for disclosures by all police school and 
“municipal officials”.  This seems to mean a broader group, perhaps as defined in Article VIII as 
“officers.” 
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