
City Council Briefing and Public Input Session

Wastewater Facilities and Programs – Briefing 2

DATE: MONDAY, JUNE 11, 2012

LOCATION: CITY HALL – EILEEN DONDERO FOLEY COUNCIL CHAMBERS

TIME: 6:00 PM – 7:00 PM

A G E N D A

I. Call to Order – Mayor Spear

II. Introduction
 Overview

III. Regulatory Framework and Issues
 NPDES Permit Status
 US House Oversight Hearing
 Status of Legal Actions

IV. Collection System
 CSO-LTCP Project Status
 Mechanic Street Pumping Station - Requested Aesthetic Improvements Project

V. Wastewater Treatment Facilities
 Pilot Project Status
 Implementation Schedule

VI. Funding
 Projected Rate Impacts
 Rate Model RFQ

VII. Questions and Comments (City Council and Public)
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VIII. Action Items
Past Briefings

 1.1 - Details on the Maine experience and relationship to New Hampshire issue
 1.2 - Provide legal and consultant costs for wastewater issues and legal challenge

Current Briefing
 2.1 – Set Next Briefing Date and Agenda

List of Attachments
Attachment 2.1 – Summary Notes to April 9, 2012 Briefing prepared by Regina Villa

Associates
Attachment 2.2 – John Hall US House Oversight Committee Testimony
Attachment 2.3 – Peter Rice US House Oversight Committee Testimony
Attachment 2.4 – Proposed Mechanic Street Pumping Station Aesthetic

Improvements
Attachment 2.5 – CSO – LTCP Project Area Figures, 3A, 3B and Cass Street
Attachment 2.6 – Preliminary Results Lincoln Area Contract 3A

Future Agenda Topics

 Fats Oils and Grease - FOG
 Sump Pump Removal Program

KELLI L. BARNABY, CMC/CNHMC
CITY CLERK

NOTICE TO MEMBERS OF THE PUBLIC WHO ARE HEARING IMPAIRED: If you require assistance, contact Dianna Fogarty,
Human Resources Director, at 603-610-7270, one week before the meeting to make arrangements.
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Testimony of: 
 

John C. Hall 
Hall & Associates 
Washington, DC 

 
On Behalf of the Great Bay Municipal Coalition 

_________________________________________________________ 

“EPA Overreach and the Impact on New Hampshire Communities” 

_________________________________________________________ 

United States House of Representatives  
Committee on Oversight and Government Reform 

 
June 4, 2012 

 

Good morning, Chairman Issa, Congressman Guinta, and Members of the Committee: 

My name is John Hall.  I am a principal at Hall & Associates, an environmental law firm 

which has been representing the Great Bay Municipal Coalition on Great Bay Estuary nutrient 

issues for the past two years.  I have nearly three decades of experience in the environmental 

field, both as an attorney and as an environmental engineer, specializing in complex Clean Water 

Act matters.  As mentioned in earlier testimony, the Region’s actions will needlessly impose 

restrictive nutrient reduction requirements that will adversely impact the local economy for 

decades to come and not produce the intended environmental improvements for the Great Bay 

Estuary.  In seeking to impose some of the most stringent nutrient limits in the nation, the Region 

has also violated several mandatory duties under the Clean Water Act (CWA), as well as 

numerous other EPA rules and policies.  These statutory and regulatory provisions are designed 

to protect due process rights and ensure that only reliable scientific methods are employed in 

regulatory decision-making.  In support of my testimony, I have submitted detailed 

documentation that outlines how EPA’s actions have violated these procedural requirements and 
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EPA’s science misconduct policies.  (See Exs.  A through D.)  The following briefly reviews 

these procedural and regulatory improprieties.     

Region I has issued three draft NPDES permits for Great Bay area communities that 

impose very stringent total nitrogen limits.  These nitrogen limits are based on draft numeric 

water quality criteria that have never been formally adopted by the state or formally approved by 

EPA – a practice that is strictly prohibited under the Act.  The Clean Water Act and the 

Agency’s regulation known as the “Alaska rule,” codified at 40 C.F.R. Section 131.21, require 

new state water quality standards, including new narrative criteria interpretations, to undergo a 

public review and adoption process under Section 303(c) BEFORE being applied to generate 

permits or declare waters impaired.  To quote EPA in its “Questions and Answers on the Alaska 

Rule”:   

“CWA section 303(c)(3) is explicit that all standards must be submitted to EPA for 

review and must be approved by EPA in order to be the ‘applicable’ standards. …. For 

actions under Section 303(d), the state … must base listings on the “applicable” water 

quality standard.  … A state cannot use the new standard for CWA purposes, e.g., in a 

final permit, until EPA has approved the standard.”  (See Ex. A – EPA Questions and 

Answers on the Alaska Rule (September 12, 2000) (emphasis added.))     

These regulatory procedures are designed to protect the ability of the public to provide 

meaningful input on water quality criteria adoption, before such criteria may be used to impose 

more restrictive requirements.  

However, Region I simply ignored these requirements.  The Region knew it had these 

mandatory duties and, early on, emphasized to the state the need to formally adopt the criteria 

into the state’s water quality standards.  (See Ex. B – A. Basile, EPA Region I, E-mail to P. 
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Trowbridge, NH Department of Environmental Services, dated Nov. 25, 2008.)  When the state 

failed to do so, the Region came up with the idea to call the draft numeric criteria something else 

– a “narrative criteria interpretation” – as if that changed any procedural requirements or 

mandatory duties under the Clean Water Act.  (See Ex. C – A. Williams, EPA Region I, E-mail 

to A. Basile, EPA Region I, dated Aug. 18, 2009.)  The Region then informed the state that it 

must use the draft criteria immediately in developing the state’s 2009 CWA Section 303(d) list 

of impaired waters.  (See Ex. D at Letter Ex. 6 – S. Perkins, EPA Region I, Letter to H. Stewart, 

NHDES, dated Dec. 9, 2009.)  Region I then hastily approved the state’s radically revised 

impairment designations before anyone could stop them and without further public participation.  

In addition, the Region also knew that no cause and effect relationship between total nitrogen 

and eelgrass loss was demonstrated for the Estuary, based on federally-funded research.  

Nonetheless, the Region adopted the position that stringent nitrogen limits were essential in order 

to restore eelgrass populations.  They then proceeded to claim, based on the draft numeric 

nutrient criteria, that “limits of technology” requirements must be applied to all point sources in 

the Estuary and stringent stormwater controls implemented.   

The Clean Water Act’s Section 101(e) mandates that EPA facilitate public participation 

in the development or revision of any standard or effluent limitation established by EPA or the 

state.  40 C.F.R. Sections 131.11 and 131.20 require water quality criteria to be publically 

reviewed to ensure they are scientifically defensible before they may be approved by EPA.  The 

Region’s insistence on using unadopted numeric criteria in permits and impairment listings 

plainly violated the public notice and comment provisions included in 40 C.F.R. Part 131, the 

requirements of CWA Sections 303(c) and 303(d), and violated the due process rights of the 

Coalition communities.   
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After circumventing the required notice and comment process, in March 2011, the 

Region then undertook additional efforts to exclude the public from involvement in a peer review 

process that was intended to “bless” the draft criteria.  When the Coalition found out about the 

impending peer review, the Coalition specifically requested an opportunity to participate in that 

critical action. The Coalition then submitted comments on the major technical deficiencies in the 

draft numeric nutrient criteria and on the improper scope of the charge questions provided to the 

peer reviewers.  However, the Region refused to allow the peer reviewers to address the 

Coalition’s concerns.  This is directly at odds with CWA Section 101(e) mandates and related 

public participation rules (e.g., 40 C.F.R. Section 131.20).    

Unfortunately, this pattern and practice has continued to date.   Since the “peer review”, 

the affected communities have repeatedly submitted detailed site-specific information and 

analyses conducted by independent researchers that clearly show the proposed permit 

requirements were fundamentally flawed.  To date, all of those submissions have been ignored 

without comment.  

EPA’s Scientific Integrity Policy and the Federal Policy on Research Misconduct provide 

that scientific analyses may not be based on fabricated scientific positions and agency bias.  It is 

now apparent that serious regulatory violations, bias, and scientific misconduct underlie the 

Region’s actions.  The communities believe that the record is clear that the Region was 

determined to implement a predefined regulatory agenda of stringent nitrogen limits: 

• even after the federally-funded Technical Advisory Committee for the Great Bay 

Estuary confirmed there was no cause and effect relationship between nitrogen, 

transparency, and eelgrass loss;  

• even after the EPA’s own Science Advisory Board stated that the type of 
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analysis used to support the Region’s position was not scientifically defensible; 

and  

• even after the Region itself internally identified major scientific deficiencies and 

significant conflicts with the Science Advisory Board’s recommendations. 

These are serious issues that require this Committee’s oversight.   What is the point of having 

local or federal Science Advisory Boards if EPA is simply going to ignore their findings and 

continue to employ methods that are criticized as fundamentally flawed and likely to misdirect 

environmental restoration efforts?  

In closing, it is clear that the Region has no intention of conducting a comprehensive and 

impartial scientific assessment for Great Bay Estuary or complying with its congressionally-

mandated public participation and water quality criteria approval responsibilities.  For that 

reason, the Coalition submitted a letter to EPA Headquarters on May 4, 2012, documenting this 

misconduct and requesting that the matter be withdrawn from Region I and transferred to an 

independent panel of experts.  (See Ex. D – Great Bay Municipal Coalition Letter to EPA 

Headquarters, dated May 4, 2012.)  The Coalition continues to support that request as the only 

viable means for an objective review that will help to ensure local resources are not squandered 

based on misdirected policy mandates.  The Coalition appreciates the Committee’s investigation 

of this matter, and we hope the situation will be appropriately resolved in the near future.  Thank 

you for your time. 
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