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City of Portsmouth 
Portsmouth, New Hampshire 

Public Works Department 
Parking Division 

Bid # 20-11 
 

INVITATION TO BID 
 
The City of Portsmouth, New Hampshire is seeking bids for the installation of two Bicycle Rack 
Concrete Pads.  Sealed bid proposals, plainly marked Bid #20-11 Safe Routes to School – 
Bicycle Rack Concrete Pads on the outside of the mailing envelope and the sealed bid 
envelope, addressed to the Finance/Purchasing Department, City Hall, 1 Junkins Avenue, 
Portsmouth, NH 03801, will be accepted until 2:30 p.m. February 17, 2011 at which time all bids 
will be publicly opened and read aloud. 
 
This project is part of an approved federally funded Safe Routes to School grant and all 
applicable provisions of federal law apply.  Specifically, bidders must agree not to discriminate 
on the basis of race, color, religion, sex or national origin in accordance with “Standard Federal 
Equal Opportunity Construction Contract Specifications” (EO 11246),  and “Required Contract 
Provisions Federal-Aid Construction Contracts” (Federal Form 1273).  All work must be 
completed in accordance with the regulations listed in Attachments 1, 2 and 3.  The conditions of 
these documents will be part of the contract that the chosen contractor must adhere to.   
 
Specifications and proposal forms may be obtained from the Finance/Purchasing Department 
on the third floor at the above address, on-line at the City’s website 
http://www.cityofportsmouth.com/finance/purchasing.htm    or by calling the Purchasing 
Coordinator at 603-610-7227. 

 
Addenda to this bid, if any, including written answers to questions, will be posted on the 
City’s website   http://www.cityofportsmouth.com/finance/purchasing.htm under the proper 
heading.  Addenda and updates will NOT be sent directly to vendors. 
 
The City of Portsmouth reserves the right to reject any or all bids, to waive technical 
or legal deficiencies, and to accept any bid that it may deem to be in the best interest 
of the City.  Bidder must be experienced with concrete pad installation 
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INSTRUCTION TO BIDDERS 
 
I. Preparation of Bid Proposal 
 

A. The Bidder shall submit its proposal upon the form furnished by the City 
(attached).  Prices shall be given in both in words and figures.  

B. Corrections made to amounts or information requested on the bid form should be 
made by crossing out the error and entering the new price or information above or 
below it.  The correction must be initialed.  In case of discrepancy between the 
prices written in words and those written in figures, the prices written in words 
shall govern. 

C. The bidder’s proposal must be signed by the individual, by one or more members 
of the partnership, by one or more members or officers of each firm representing a 
joint venture; by one or more officers of a corporation, or by an agent of the 
contractor legally qualified and acceptable to the owner, If the proposal is made 
by an individual, his name and post office address must be shown, by a 
partnership the name and post office address if each partnership member must be 
shown; as a joint venture, the name and post office address of each must be 
shown; by a corporation, the name of the corporation and its business address 
must be shown, together with the name of the state in which it is incorporated, 
and the names, titles, and business addresses of the President, Secretary, and 
Treasurer. 

D. All words, figures, corrections shall be in ink or typed.  All signatures shall be in 
ink. 

 E. Addenda to this bid, if any, including written answers to questions, will be 
   posted on the City’s website        
   http://www.cityofportsmouth.com/finance/purchasing.htm under the 
proper   heading.  Addenda and updates will NOT be sent directly to vendors. 

 
 
II. Delivery of Bid Proposals 
 
 When sent by mail, the sealed proposal shall be addressed to the owner at the address and 

in the care of the official in whose office the bids are to be received.  All proposals shall 
be filed prior to the time and at the place specified in the invitation for bids.  Proposals 
received after the time for opening of the bids will be returned to the bidder, unopened.  
Faxed bid proposals are not acceptable. 

 
III. Withdrawal of Bid Proposals 
 
 A bidder will be permitted to withdraw his proposal unopened after it has been deposited 

if such request is received in writing prior to the time specified for opening the proposals. 
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IV. Public Opening of Bid Proposals 
 
 Proposals will be opened and read publicly at the time and place indicated in the 

invitation for bids.  Bidders, their authorized agents, and other interested parties are 
invited to be present. 

 
V. Irregular Proposals and Disqualification of Bidders 
 
 Bid proposals that are irregular may be rejected.  Irregular bid proposals include the 

following: 
 

A. Failure to use the bid form provided or alteration of the form; 
B. Unauthorized additions, conditional or alternated bids, incomplete bids, or 

irregularities of any kind which may tend to make the proposal incomplete, 
indefinite or ambiguous as to its meaning; 

C. The addition of any provision reserving the right to accept or reject an award, or 
to enter into a contract pursuant to an award. 

  
 Bidders may be disqualified and the bid proposal rejected for the following reasons:    

D. More than one proposal for the same work from an individual, firm, or 
corporation under the same or different name; 

E. Evidence of collusion among bidders; 
F. Failure to submit all required information requested in bid specifications; 
G. Bidder is not qualified or able to provide the services or product(s) described in 

the bid specifications; or 
H. Disqualification is in the best interest of the City of Portsmouth. 

 
AWARD 

 
I.  Consideration or Proposals and Award  
 

After the proposals are opened and read, bid results will be available to the public.  In case 
of discrepancy between the prices written in words and those written figures, the prices 
written in words shall govern. 
 
Within 30 calendar days after the opening of proposals, if an award is made, it will be 
made to the lowest, responsible, qualified bidder whose proposal complies with all the 
requirements prescribed.  The successful bidder will be notified by mail at the address 
indicated on the proposal. 
 
The award shall not be considered official until such time that a Purchase Order, fully 
executed contract or an award letter has been issued by the Finance Director. No 
presumption of award shall be made by the bidder until such documents are in hand.  
Verbal notification of award is not considered official. Any action by the bidder to assume 
otherwise is done so at his/her own risk and the City will not be held liable for any expense 
incurred by a bidder that has not received an official award. 
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II. Reservation of Rights 
 

The City reserves the right to cancel the award at any time before final notification of the 
successful bidder without any liability against the City.  The City of Portsmouth reserves 
the right to reject any or all bids, to waive technical or legal deficiencies, and to accept any 
bid that it may deem to be in the best interest of the City.  The City of Portsmouth also 
reserves the right to reject the bid of a bidder who has failed to perform properly or 
complete on time contracts of a similar nature. 
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PROPOSAL FORM 

 
Safe Routes to School - Bicycle Racks Concrete Pads 

 
CITY OF PORTSMOUTH, N.H. 

 
To the City of Portsmouth, New Hampshire, herein called the Owner. 
 
The undersigned, as Bidder, declares as follows: 
 

1. All interested in the Bid as Principals are named herein. 
2. This bid is not made jointly, or in conjunction, cooperation or collusion with any other     
person, firm, corporation, or other legal entity. 
3. No officer, agent or employee of the Owner is directly or indirectly interested in this Bid.; 
4. The bidder has carefully read and examined the Bid Documents and knows and understands 
 the terms and provisions thereof. 
5. The bidder understands that the bidder will supply or perform all labor, services, plant,      
 machinery, apparatus, appliances, tools, supplies and all other activities required by this bid 
 process in the manner and within the time therein set forth, and that the bidder will take in 
 full payment therefore the following item prices as set forth below. 
6. Bid price shall remain firm for ninety (90) days. 
  

Bid Price for Bicycle Rack Concrete Pads: 
 
_______________________________________________  $_________________ 
 Price in Words             Price in Figures 
 
Price must include all items listed under the General Specifications. 
 
 
____________________                           _______________________________ 
Date                                    Company 
 
                              By:____________________________ 
      Print Name 
 
                              By:____________________________ 
      Signature 
 
                              Title: _________________________________ 
 
                              Business Address: _______________________ 
 
                              City, State, Zip Code: ____________________ 
 
                              Telephone: _____________________________ 
   
            E-Mail Address:_________________________ 
     
 
All Bids are to be submitted on this form and in a sealed envelope, plainly marked on the outside with the 
Bidder's name and address and the Project name as it appears at the top of the Proposal Form. 
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General Specifications – Bicycle Rack Concrete Pads 

 
This project is part of an approved federally funded Safe Routes to School grant and all 
applicable provisions of federal law apply.  Specifically, bidders must agree not to discriminate 
on the basis of race, color, religion, sex or national origin in accordance with “Standard Federal 
Equal Opportunity Construction Contract Specifications” (EO 11246),  and “Required Contract 
Provisions Federal-Aid Construction Contracts” (Federal Form 1273).  The conditions of these 
documents will be part of the contract that the chosen contractor must adhere to.   
 
The proposal includes two bike rack concrete pads – one for Little Harbor School and one for 
Saint Patrick’s School.  The cost shall include the total cost to install both bike rack concrete 
pads. 
 

SCOPE 
 
It is the intent of this specification to describe the concrete pads necessary to install bicycle racks 
at two elementary schools.  Any exceptions variations, and/or deletions must be noted or the bid 
may be rejected. 
 
Saint Patrick’s School 
 

a. Saw cut, remove pavement and prep for a 10 foot by 19 foot concrete pad; 
b. Remove and/or add sufficient crush gravel 6 inches below pavement grade and compact; 
c. Pour a 6 inch deep, 10 foot by 19 foot concrete pad with edging and broom finish look; 
d. Repair any pavement surrounding concrete pad, if necessary. 

 
Little Harbor School 
 

a. Remove grass, loam and prep for a 10 foot by 22 foot concrete pad; 
b. Add 10 inches of crush gravel and compact 6 inches below finish grade; 
c. Pour a 6 inch deep, 10 foot by 22 foot concrete pad with edging and broom finish look; 
d. Loam and seed finish around concrete pad. 

 
WARRANTY 

 
Bicycle rack concrete pads must carry a one year limited warranty against defects in materials 
and workmanship.  The one year warranty period begins the date the concrete pad is installed. 
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Insurance Requirements 
 

Insurance shall be in such form as will protect the Contractor from all claims and liabilities for 
damages for bodily injury, including accidental death, and for property damage, which may arise 
from operations under this contract whether such operation by himself or by anyone directly or 
indirectly employed by him. 
 
AMOUNT OF INSURANCE 
A)   Comprehensive General Liability: 
  Bodily injury or Property Damage -  $1,000,000/$2,000,000 
  Per occurrence and general aggregate 

B)  Automobile and Truck Liability:    
  Bodily Injury or Property Damage - $1,000,000/$2,000,000 
  Per occurrence and general aggregate 

 

Additionally, the Contractor shall purchase and maintain the following types of insurance: 

A) Full Workers Comprehensive Insurance coverage for all people employed by the 
Contractor to perform work on this project.  This insurance shall at a minimum meet the 
requirements of the most current laws of the State of New Hampshire.  

 
B) Contractual Liability Insurance coverage in the amounts specified above under 

Comprehensive General Liability. 
 
C) Product and Completed Operations coverage to be included in the amounts specified above 

under Comprehensive General Liability. 
 
D) Builder’s Risk as may be applicable.  
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CONTRACT AGREEMENT 
 

SAFE ROUTES TO SCHOOL –BICYCLE PAD CONCRETE  
 

THIS AGREEMENT made as of the XXX day of XXXXX in the year 2011, by and between the 
City of Portsmouth, New Hampshire (hereinafter call the Owner) and XXXXXXX  (hereinafter 
called the Contractor), 
 
WITNESSETH; that the Owner and Contractor, in consideration of the mutual covenants 
hereinafter set forth, agree as follows: 
 
ARTICLE I- Work - The Contractor shall perform all work as specified or indicated in the 
Contract Documents for the completion of the Project. The Contractor shall provide, at his 
expense, all labor, materials, equipment and incidentals as may be necessary for the expeditious 
and proper execution of the Project. 
 
ARTICLE II - ENGINEER - The City Engineer shall mean the Director of Public Works, or his 
authorized representative will act as engineer in connection with completion of the Project in 
accordance with the Contract Documents. 
 
ARTICLE III - CONTRACT TIME - The work will commence and finish in accordance with 
the Notice to Proceed.  
 
ARTICLE IV - CONTRACT PRICE  and PAYMENT- Upon final acceptance of the work and 
settlement of all claims, Owner shall pay the Contractor the Contract Price as shown in the Bid 
Proposal, subject to additions and deductions provided for in the Contract Documents. 
 
ARTICLE VI – CONTRACT DOCUMENTS – The Contract Documents which comprise the 
contract between Owner and Contractor are attached hereto and made a part hereof and consist 
of the following: 
 

8.1 This Agreement 
8.2 Contractor’s Bid 
8.3 Notice of Award, Notice to Proceed 
8.4 Instruction to Bidders 
8.5 General Specifications 
8.6 Insurance Requirements 
8.7 Any modifications, including change orders, duly delivered after execution of this 

Agreement. 
 8.8 Attachment 1 Compliance by Contractor with Laws and Regulations   
 8.9   Attachment 2 Executive Order 11246, As Amended 
 8.10 Attachment 3 Labor Standards Provisions Applicable to Contracts Covering   
 Federally Financed and Assisted Construction 
 
ARTICLE VI – TERMINATION FOR DEFAULT – Should contractor at any time refuse, 
neglect, or otherwise fail to supply a sufficient number or amount of properly skilled workers, 
materials, or equipment, or fail in any respect to prosecute the work with promptness and 
diligence, or fail to perform any of its obligations set forth in the Contract, Owner may, at its 
election, terminate the employment of Contractor, giving notice to Contractor in writing of such  
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CONTRACT AGREEMENT (continued) 
 
election, and enter on the premises and take possession, for the purpose of completing the work 
included under this Agreement, of all the materials, tools and appliances belonging to 
Contractor, and to employ any other persons to finish the work and to provide the materials 
therefore at the expense of the Contractor. 
 
 ARTICLE VII – INDEMNIFICATION OF OWNER – Contractor will indemnify Owner 
against all suits, claims, judgments, awards, loss, cost or expense (including without limitation 
attorneys’ fees) arising in any way out of the Contractor’s negligent performance of its 
obligations under this Contract. Contractor will defend all such actions with counsel satisfactory 
to Owner at its own expense, including attorneys’ fees, and will satisfy any judgment rendered 
against Owner in such action.   
 
ARTICLE VIII – PERMITS – The Contractor will secure at its own expense, all permits and 
consents required by law as necessary to perform the work and will give all notices and pay all 
fees and otherwise comply with all applicable City, State, and Federal laws, ordinances, rules 
and regulations. 
 
ARTICLE  IX – INSURANCE – The Contractor shall secure and maintain, until acceptance of 
the work, insurance with limits not less than those specified in the Contract. 
 
ARTICLE X – MISCELLANEOUS – 
 

A.  Neither Owner nor Contractor shall, without the prior written consent of the other, 
assign, sublet or delegate, in whole or in part, any of its rights or obligations under any 
of the Contract Documents; and, specifically not assign any monies due, or to become 
due, without the prior written consent of Owner. 

 
B.  Owner and Contractor each binds himself, his partners, successors, assigns and legal 

representatives, to the other party hereto in respect to all covenants, agreements and 
obligations contained in the Contract Documents. 

 
C. The Contract Documents constitute the entire Agreement between Owner and 

Contractor and may only be altered amended or repealed by a duly executed written 
instrument. 

 
D.  The laws of the State of New Hampshire shall govern this Contract without reference 

to the conflict of law principles thereof. 
 
E. Venue for any dispute shall be the Rockingham County Superior Court unless the 

parties otherwise agree. 
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IN WITNESS WHEREOF, the parties hereunto executed this 
 
AGREEMENT the day and year first above written. 
 
 

BIDDER: 
 
 
  BY:___________________________ 
 
 
  TITLE:____________________________ 
 
  
 
 

CITY OF PORTSMOUTH, N.H. 
 
 
 
 
  BY:___________________________ 

John P. Bohenko 
 
 
  TITLE: City Manager 
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NOTICE OF INTENT TO AWARD 
 

 
 
DATE:   
 
TO:    
          
          
          
 
IN AS MUCH as you were the low responsible bidder for work entitled:   
 

Safe Routes to School – Bicycle Rack Concrete Pads 
 
You are hereby notified that the City intends to award the above referenced project to you. 
 
Immediately take the necessary steps to execute the Contract and to provide proof of insurance 
within ten (10) calendar days from the date of this Notice. 
 
The City reserves the right to revoke this Notice if you fail to take the necessary steps to execute 
this Contract. 
 
      City of Portsmouth 
      Portsmouth, New Hampshire 
 
 
 
 
      Judie Belanger, 
      Finance Director 
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NOTICE TO PROCEED 

 
 
DATE:  
 
 

Safe Routes to School – Bicycle Rack Concrete Pads 
 
 
TO:  
         
         
 
 
 
 
 
 
YOU ARE HEREBY NOTIFIED TO COMMENCE WORK IN ACCORDANCE  
 
WITH THE AGREEMENT DATED XXXXXXXXX WITHIN THIRTY (30) DAYS FROM 
THE NOTICE TO PROCEED. 
 
 
                                  CITY OF PORTSMOUTH, N.H. 
 
 
   ________________________ 
                                  BY: Steven F. Parkinson, PE 
 
                               TITLE: Public Works Director 
 
ACCEPTANCE OF NOTICE 
 
RECEIPT OF THE ABOVE NOTICE TO 
PROCEED IS HEREBY ACKNOWLEDGED BY 
 
 
_________________________________ 
 
This the ______day of_______________ 20__ 
 
By:_________________________________ 
 
Title:______________________________ 
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CHANGE ORDER 
_____________________________________________________________ 
 
Change Order Number           Date of Issuance: 
 
Owner: CITY OF PORTSMOUTH, N.H 
 
 
Contractor:  
________________________________________________________________________ 
You are directed to make the following changes in the 
Contract Documents: 
 
Purpose of Change Order:  
 
Attachments:  
________________________________________________________________________ 
 
CHANGE IN CONTRACT PRICE  CHANGE IN CONTRACT TIME  
 
Original Contract Price:   Original Completion Date:  
$        
________________________________________________________________________ 
 
Contract Price prior to this    Contract Time prior to this  
Change Order:      Change Order:  
$        60 days  
________________________________________________________________________ 
 
Net Increase of     Net Increase of  
this Change Order:     this Change Order:  
$        days  
________________________________________________________________________ 
 
Contract Price with all    Contract Time with all  
approved Change Orders:    approved Change Orders: 
$          days  
________________________________________________________________________ 
________________________________________________________________________ 
RECOMMENDED:   APPROVED:   APPROVED:  
 
 
by______________ by______________ by______________ by______________ 
  
PW Director   City Finance  City Manager  Contractor 
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Attachment 1 

Compliance by Contractor with Laws and Regulations 
 
In connection with the performance of this Contract, the contractor and its subcontractors shall 
comply with all applicable statutes, laws, regulations, and orders of federal, state, county or 
municipal authorities which shall impose any obligation or duty upon the Owner. 
 
During the performance of this Contract and for a period of three (3) years after its completion 
the Contractor, and its subcontractors, shall establish, maintain and preserve property 
management, project performance, financial management and reporting documents and systems, 
and such other books, records, and other data pertinent to the project.  Such records shall be 
retained for a period of three (3) years following completion of the project and receipt of final 
payment, or until an audit is completed and all questions arising therefrom are resolved, 
whichever is later. 
 
The provisions contained in this Attachment, “Compliance by Contractor with Laws and 
Regulations” shall be binding on each subcontractor covered by this contract; provided, 
however, that the foregoing provisions shall not apply to contracts for standard commercial 
supplies or raw materials.  The contractor shall cause the applicable foregoing provisions to be 
inserted in all subcontracts for any work covered by this Contract. 
 
During the term of this Contract, contractor shall not discriminate against employees or 
applicants for employment because of race, color, religion, creed, age, sex, handicap or national 
origin and will take affirmative action to prevent such discrimination. 
 
As this Contract is funded by monies of the United States, Contractor shall comply with all of 
the provisions of Executive Order No. 11246 (“Equal Employment Opportunity”) (attached) as 
supplemented by the regulations of the United State Department of Labor (41 C.F.R. Part 60), 
and with any rules, regulations and guidelines as the State of New Hampshire or the United 
States issue to implement these regulations.  Contractor further agrees to permit the State, the 
United States, or any designated representative of either, to have access to any of the 
Contractor’s books, records, and accounts for the purpose of ascertaining compliance with the 
aforesaid rules, regulations and orders, and the covenants and conditions of this Contract. 
 
Contractor, and all subcontractors, shall also comply with the following federal and state laws 
and all applicable standards, rules, orders, or regulations issued pursuant thereto: 
 
Nondiscrimination, Title VI of the Civil Rights Act of 1974 (PL 88-352), as amended, (42 USC 
2000d) the Fair Housing Act of 1968 (PL 90-284), Executive Orders 11063 and 12259, and the 
requirements imposed by the Regulations of the Department of Housing and Urban Development 
(24 CFR 107 and 24 CFR 570.496) issued pursuant to that Title. 
 
Rehabilitation Act of 1973, 29 USC 794, Sections 503 and 504, Executive Order 11914 and U.S. 
Department of Labor regulations issued pursuant thereto. 
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The National Environmental Policy Act of 1969 (PL 90-190):  the National Historic Preservation 
Act of 1966 (80 Stat 915, 116 USC 470); and Executive Order No. 11593 of May 31, 1971, as 
specified in 24 CFR 58. 
 
The Age Discrimination Act of 1975 as amended (42 USC 6101, et. seq.) and implementing 
regulations. 
 
Executive Orders 11625 and 12432 (concerning Minority Business Enterprise), and 12138 
(concerning Women’s Business Enterprise) 
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Attachment 2 
 Executive Order 11246, As Amended 

Executive Order 11246 — Equal Employment Opportunity 

SOURCE: The provisions of Executive Order 11246 of Sept. 24, 1965, appear at 30 FR 12319, 
12935, 3 CFR, 1964-1965 Comp., p.339, unless otherwise noted. 

Under and by virtue of the authority vested in me as President of the United States by the 
Constitution and statutes of the United States, it is ordered as follows: 

Part I — Nondiscrimination in Government Employment 

[Part I superseded by EO 11478 of Aug. 8, 1969, 34 FR 12985, 3 CFR, 1966-1970 Comp., p. 
803] 

Part II - Nondiscrimination in Employment by Government Contractors and 
Subcontractors 

Subpart A - Duties of the Secretary of Labor 

SEC. 201.The Secretary of Labor shall be responsible for the administration and enforcement of 
Parts II and III of this Order. The Secretary shall adopt such rules and regulations and issue such 
orders as are deemed necessary and appropriate to achieve the purposes of Parts II and III of this 

Order.  

[Sec. 201 amended by EO 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, l978 Comp., p. 230] 

Subpart B - Contractors' Agreements 

SEC. 202. Except in contracts exempted in accordance with Section 204 of this Order, all 
Government contracting agencies shall include in every Government contract hereafter entered 

into the following provisions: 

During the performance of this contract, the contractor agrees as follows: 

1. The contractor will not discriminate against any employee or applicant for employment 
because of race, color, religion, sex, or national origin. The contractor will take 

affirmative action to ensure that applicants are employed, and that employees are treated 
during employment, without regard to their race, color, religion, sex or national origin. 
Such action shall include, but not be limited to the following: employment, upgrading, 

demotion, or transfer; recruitment or recruitment advertising; layoff or termination; rates 
of pay or other forms of compensation; and selection for training, including 

apprenticeship. The contractor agrees to post in conspicuous places, available to 
employees and applicants for employment, notices to be provided by the contracting 

officer setting forth the provisions of this nondiscrimination clause. 
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2. The contractor will, in all solicitations or advancements for employees placed by or on 
behalf of the contractor, state that all qualified applicants will receive consideration for 

employment without regard to race, color, religion, sex or national origin.  

3. The contractor will send to each labor union or representative of workers with which he 
has a collective bargaining agreement or other contract or understanding, a notice, to be 

provided by the agency contracting officer, advising the labor union or workers' 
representative of the contractor's commitments under Section 202 of Executive Order No. 
11246 of September 24, 1965, and shall post copies of the notice in conspicuous places 

available to employees and applicants for employment.  

4. The contractor will comply with afl provisions of Executive Order No. 11246 of Sept. 24, 
1965, and of the rules, regulations, and relevant orders of the Secretary of Labor.  

5. The contractor will furnish all information and reports required by Executive Order No. 
11246 of September 24, 1965, and by the rules, regulations, and orders of the Secretary 
of Labor, or pursuant thereto, and will permit access to his books, records, and accounts 

by the contracting agency and the Secretary of Labor for purposes of investigation to 
ascertain compliance with such rules, regulations, and orders.  

6. In the event of the contractor's noncompliance with the nondiscrimination clauses of this 
contract or with any of such rules, regulations, or orders, this contract may be cancelled, 

terminated, or suspended in whole or in part and the contractor may be declared 
ineligible for further Government contracts in accordance with procedures authorized in 
Executive Order No. 11246 of Sept. 24, 1965, and such other sanctions may be imposed 
and remedies invoked as provided in Executive Order No. 11246 of September 24, 1965, 

or by rule, regulation, or order of the Secretary of Labor, or as otherwise provided by 
law.  

7. The contractor will include the provisions of paragraphs (1) through (7) in every 
subcontract or purchase order unless exempted by rules, regulations, or orders of the 
Secretary of Labor issued pursuant to Section 204 of Executive Order No. 11246 of 

September 24, 1965, so that such provisions will be binding upon each subcontractor or 
vendor. The contractor will take such action with respect to any subcontract or purchase 

order as may be directed by the Secretary of Labor as a means of enforcing such 
provisions including sanctions for noncompliance: Provided, however, that in the event 
the contractor becomes involved in, or is threatened with, litigation with a subcontractor 
or vendor as a result of such direction, the contractor may request the United States to 

enter into such litigation to protect the interests of the United States." [Sec. 202 amended 
by EO 11375 of Oct. 13, 1967, 32 FR 14303, 3 CFR, 1966-1970 Comp., p. 684, EO 

12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978 Comp., p. 230]  

SEC. 203.  

a. Each contractor having a contract containing the provisions prescribed in Section 202 
shall file, and shall cause each of his subcontractors to file, Compliance Reports with the 

contracting agency or the Secretary of Labor as may be directed. Compliance Reports 
shall be filed within such times and shall contain such information as to the practices, 



  Bid 20-11 
 

 18 of 33 
   

policies, programs, and employment policies, programs, and employment statistics of the 
contractor and each subcontractor, and shall be in such form, as the Secretary of Labor 

may prescribe.  

b. Bidders or prospective contractors or subcontractors may be required to state whether 
they have participated in any previous contract subject to the provisions of this Order, or 

any preceding similar Executive order, and in that event to submit, on behalf of 
themselves and their proposed subcontractors, Compliance Reports prior to or as an 

initial part of their bid or negotiation of a contract.  

c. Whenever the contractor or subcontractor has a collective bargaining agreement or other 
contract or understanding with a labor union or an agency referring workers or providing 
or supervising apprenticeship or training for such workers, the Compliance Report shall 

include such information as to such labor union's or agency's practices and policies 
affecting compliance as the Secretary of Labor may prescribe: Provided, That to the 

extent such information is within the exclusive possession of a labor union or an agency 
referring workers or providing or supervising apprenticeship or training and such labor 

union or agency shall refuse to furnish such information to the contractor, the contractor 
shall so certify to the Secretary of Labor as part of its Compliance Report and shall set 

forth what efforts he has made to obtain such information.  

d. The Secretary of Labor may direct that any bidder or prospective contractor or 
subcontractor shall submit, as part of his Compliance Report, a statement in writing, 
signed by an authorized officer or agent on behalf of any labor union or any agency 

referring workers or providing or supervising apprenticeship or other training, with which 
the bidder or prospective contractor deals, with supporting information, to the effect that 

the signer's practices and policies do not discriminate on the grounds of race, color, 
religion, sex or national origin, and that the signer either will affirmatively cooperate in 

the implementation of the policy and provisions of this Order or that it consents and 
agrees that recruitment, employment, and the terms and conditions of employment under 

the proposed contract shall be in accordance with the purposes and provisions of the 
order. In the event that the union, or the agency shall refuse to execute such a statement, 

the Compliance Report shall so certify and set forth what efforts have been made to 
secure such a statement and such additional factual material as the Secretary of Labor 

may require.  

[Sec. 203 amended by EO 11375 of Oct. 13, 1967, 32 FR 14303, 3 CFR, 1966-1970 Comp., p. 
684; EO 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978 Comp., p. 230] 

SEC. 204  

a. The Secretary of Labor may, when the Secretary deems that special circumstances in the 
national interest so require, exempt a contracting agency from the requirement of 
including any or all of the provisions of Section 202 of this Order in any specific 

contract, subcontract, or purchase order.  

b. The Secretary of Labor may, by rule or regulation, exempt certain classes of contracts, 
subcontracts, or purchase orders (1) whenever work is to be or has been performed 
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outside the United States and no recruitment of workers within the limits of the United 
States is involved; (2) for standard commercial supplies or raw materials; (3) involving 

less than specified amounts of money or specified numbers of workers; or (4) to the 
extent that they involve subcontracts below a specified tier.  

c. Section 202 of this Order shall not apply to a Government contractor or subcontractor 
that is a religious corporation, association, educational institution, or society, with respect 
to the employment of individuals of a particular religion to perform work connected with 
the carrying on by such corporation, association, educational institution, or society of its 

activities. Such contractors and subcontractors are not exempted or excused from 
complying with the other requirements contained in this Order.  

d. The Secretary of Labor may also provide, by rule, regulation, or order, for the exemption 
of facilities of a contractor that are in all respects separate and distinct from activities of 

the contractor related to the performance of the contract: provided, that such an 
exemption will not interfere with or impede the effectuation of the purposes of this 

Order: and provided further, that in the absence of such an exemption all facilities shall 
be covered by the provisions of this Order.''  

[Sec. 204 amended by EO 13279 of Dec. 16, 2002, 67 FR 77141, 3 CFR, 2002 Comp., p. 77141 
- 77144] 

Subpart C - Powers and Duties of the Secretary of Labor and the Contracting Agencies 

SEC. 205. The Secretary of Labor shall be responsible for securing compliance by all 
Government contractors and subcontractors with this Order and any implementing rules or 

regulations. All contracting agencies shall comply with the terms of this Order and any 
implementing rules, regulations, or orders of the Secretary of Labor. Contracting agencies shall 
cooperate with the Secretary of Labor and shall furnish such information and assistance as the 

Secretary may require. 

[Sec. 205 amended by EO 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978 Comp., p. 230] 

SEC. 206.  

a. The Secretary of Labor may investigate the employment practices of any Government 
contractor or subcontractor to determine whether or not the contractual provisions 

specified in Section 202 of this Order have been violated. Such investigation shall be 
conducted in accordance with the procedures established by the Secretary of Labor.  

b. The Secretary of Labor may receive and investigate complaints by employees or 
prospective employees of a Government contractor or subcontractor which allege 

discrimination contrary to the contractual provisions specified in Section 202 of this 
Order.  

[Sec. 206 amended by EO 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978 Comp., p. 230] 

SEC. 207. The Secretary of Labor shall use his/her best efforts, directly and through interested 
Federal, State, and local agencies, contractors, and all other available instrumentalities to cause 
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any labor union engaged in work under Government contracts or any agency referring workers 
or providing or supervising apprenticeship or training for or in the course of such work to 

cooperate in the implementation of the purposes of this Order. The Secretary of Labor shall, in 
appropriate cases, notify the Equal Employment Opportunity Commission, the Department of 

Justice, or other appropriate Federal agencies whenever it has reason to believe that the practices 
of any such labor organization or agency violate Title VI or Title VII of the Civil Rights Act of 

1964 or other provision of Federal law. 

[Sec. 207 amended by EO 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978 Comp., p. 230] 

SEC. 208.  

a. The Secretary of Labor, or any agency, officer, or employee in the executive branch of 
the Government designated by rule, regulation, or order of the Secretary, may hold such 

hearings, public or private, as the Secretary may deem advisable for compliance, 
enforcement, or educational purposes.  

b. The Secretary of Labor may hold, or cause to be held, hearings in accordance with 
Subsection of this Section prior to imposing, ordering, or recommending the imposition 
of penalties and sanctions under this Order. No order for debarment of any contractor 

from further Government contracts under Section 209(6) shall be made without affording 
the contractor an opportunity for a hearing.  

Subpart D - Sanctions and Penalties 

SEC. 209. In accordance with such rules, regulations, or orders as the Secretary of Labor may 
issue or adopt, the Secretary may: 

1. Publish, or cause to be published, the names of contractors or unions which it has 
concluded have complied or have failed to comply with the provisions of this Order or of 

the rules, regulations, and orders of the Secretary of Labor.  

2. Recommend to the Department of Justice that, in cases in which there is substantial or 
material violation or the threat of substantial or material violation of the contractual 

provisions set forth in Section 202 of this Order, appropriate proceedings be brought to 
enforce those provisions, including the enjoining, within the limitations of applicable 

law, of organizations, individuals, or groups who prevent directly or indirectly, or seek to 
prevent directly or indirectly, compliance with the provisions of this Order.  

3. Recommend to the Equal Employment Opportunity Commission or the Department of 
Justice that appropriate proceedings be instituted under Title VII of the Civil Rights Act 

of 1964.  

4. Recommend to the Department of Justice that criminal proceedings be brought for the 
furnishing of false information to any contracting agency or to the Secretary of Labor as 

the case may be.  

5. After consulting with the contracting agency, direct the contracting agency to cancel, 
terminate, suspend, or cause to be cancelled, terminated, or suspended, any contract, or 
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any portion or portions thereof, for failure of the contractor or subcontractor to comply 
with equal employment opportunity provisions of the contract. Contracts may be 

cancelled, terminated, or suspended absolutely or continuance of contracts may be 
conditioned upon a program for future compliance approved by the Secretary of Labor.  

6. Provide that any contracting agency shall refrain from entering into further contracts, or 
extensions or other modifications of existing contracts, with any noncomplying 

contractor, until such contractor has satisfied the Secretary of Labor that such contractor 
has established and will carry out personnel and employment policies in compliance with 

the provisions of this Order.  

(b) Pursuant to rules and regulations prescribed by the Secretary of Labor, the Secretary shall 
make reasonable efforts, within a reasonable time limitation, to secure compliance with the 

contract provisions of this Order by methods of conference, conciliation, mediation, and 
persuasion before proceedings shall be instituted under subsection (a)(2) of this Section, or 

before a contract shall be cancelled or terminated in whole or in part under subsection (a)(5) of 
this Section. 

[Sec. 209 amended by EO 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978 Comp., p. 230] 

SEC. 210. Whenever the Secretary of Labor makes a determination under Section 209, the 
Secretary shall promptly notify the appropriate agency. The agency shall take the action directed 

by the Secretary and shall report the results of the action it has taken to the Secretary of Labor 
within such time as the Secretary shall specify. If the contracting agency fails to take the action 

directed within thirty days, the Secretary may take the action directly. 

[Sec. 210 amended by EO 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978 Comp., p 230] 

SEC. 211. If the Secretary shall so direct, contracting agencies shall not enter into contracts with 
any bidder or prospective contractor unless the bidder or prospective contractor has satisfactorily 

complied with the provisions of this Order or submits a program for compliance acceptable to 
the Secretary of Labor. 

[Sec. 211 amended by EO 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978 Comp., p. 230] 

SEC. 212. When a contract has been cancelled or terminated under Section 209(a)(5) or a 
contractor has been debarred from further Government contracts under Section 209(a)(6) of this 
Order, because of noncompliance with the contract provisions specified in Section 202 of this 

Order, the Secretary of Labor shall promptly notify the Comptroller General of the United States. 

[Sec. 212 amended by EO 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978 Comp., p. 230] 

Subpart E - Certificates of Merit  

SEC. 213. The Secretary of Labor may provide for issuance of a United States Government 
Certificate of Merit to employers or labor unions, or other agencies which are or may hereafter 
be engaged in work under Government contracts, if the Secretary is satisfied that the personnel 

and employment practices of the employer, or that the personnel, training, apprenticeship, 
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membership, grievance and representation, upgrading, and other practices and policies of the 
labor union or other agency conform to the purposes and provisions of this Order. 

SEC. 214. Any Certificate of Merit may at any time be suspended or revoked by the Secretary of 
Labor if the holder thereof, in the judgment of the Secretary, has failed to comply with the 

provisions of this Order. 

SEC. 215. The Secretary of Labor may provide for the exemption of any employer, labor union, 
or other agency from any reporting requirements imposed under or pursuant to this Order if such 

employer, labor union, or other agency has been awarded a Certificate of Merit which has not 
been suspended or revoked. 

Part III - Nondiscrimination Provisions in Federally Assisted Construction Contracts 

SEC. 301. Each executive department and agency, which administers a program involving 
Federal financial assistance shall require as a condition for the approval of any grant, contract, 
loan, insurance, or guarantee thereunder, which may involve a construction contract, that the 

applicant for Federal assistance undertake and agree to incorporate, or cause to be incorporated, 
into all construction contracts paid for in whole or in part with funds obtained from the Federal 

Government or borrowed on the credit of the Federal Government pursuant to such grant, 
contract, loan, insurance, or guarantee, or undertaken pursuant to any Federal program involving 

such grant, contract, loan, insurance, or guarantee, the provisions prescribed for Government 
contracts by Section 202 of this Order or such modification thereof, preserving in substance the 
contractor's obligations thereunder, as may be approved by the Secretary of Labor, together with 
such additional provisions as the Secretary deems appropriate to establish and protect the interest 

of the United States in the enforcement of those obligations. Each such applicant shall also 
undertake and agree (1) to assist and cooperate actively with the Secretary of Labor in obtaining 

the compliance of contractors and subcontractors with those contract provisions and with the 
rules, regulations and relevant orders of the Secretary, (2) to obtain and to furnish to the 

Secretary of Labor such information as the Secretary may require for the supervision of such 
compliance, (3) to carry out sanctions and penalties for violation of such obligations imposed 

upon contractors and subcontractors by the Secretary of Labor pursuant to Part II, Subpart D, of 
this Order, and (4) to refrain from entering into any contract subject to this Order, or extension or 

other modification of such a contract with a contractor debarred from Government contracts 
under Part II, Subpart D, of this Order. 

[Sec. 301 amended by EO 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978 Comp., p. 230] 

SEC. 302. 

a. "Construction contract" as used in this Order means any contract for the construction, 
rehabilitation, alteration, conversion, extension, or repair of buildings, highways, or other 

improvements to real property.  

b. The provisions of Part II of this Order shall apply to such construction contracts, and for 
purposes of such application the administering department or agency shall be considered 

the contracting agency referred to therein.  
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c. The term "applicant" as used in this Order means an applicant for Federal assistance or, 
as determined by agency regulation, other program participant, with respect to whom an 
application for any grant, contract, loan, insurance, or guarantee is not finally acted upon 

prior to the effective date of this Part, and it includes such an applicant after he/she 
becomes a recipient of such Federal assistance.  

SEC. 303.  

a. The Secretary of Labor shall be responsible for obtaining the compliance of such 
applicants with their undertakings under this Order. Each administering department and 
agency is directed to cooperate with the Secretary of Labor and to furnish the Secretary 
such information and assistance as the Secretary may require in the performance of the 

Secretary's functions under this Order.  

b. In the event an applicant fails and refuses to comply with the applicant's undertakings 
pursuant to this Order, the Secretary of Labor may, after consulting with the 

administering department or agency, take any or all of the following actions: (1) direct 
any administering department or agency to cancel, terminate, or suspend in whole or in 
part the agreement, contract or other arrangement with such applicant with respect to 

which the failure or refusal occurred; (2) direct any administering department or agency 
to refrain from extending any further assistance to the applicant under the program with 

respect to which the failure or refusal occurred until satisfactory assurance of future 
compliance has been received by the Secretary of Labor from such applicant; and (3) 

refer the case to the Department of Justice or the Equal Employment Opportunity 
Commission for appropriate law enforcement or other proceedings.  

c. In no case shall action be taken with respect to an applicant pursuant to clause (1) or (2) 
of subsection (b) without notice and opportunity for hearing.  

[Sec. 303 amended by EO 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978 Comp., p. 230] 

SEC. 304. Any executive department or agency which imposes by rule, regulation, or order 
requirements of nondiscrimination in employment, other than requirements imposed pursuant to 

this Order, may delegate to the Secretary of Labor by agreement such responsibilities with 
respect to compliance standards, reports, and procedures as would tend to bring the 

administration of such requirements into conformity with the administration of requirements 
imposed under this Order: Provided, That actions to effect compliance by recipients of Federal 
financial assistance with requirements imposed pursuant to Title VI of the Civil Rights Act of 

1964 shall be taken in conformity with the procedures and limitations prescribed in Section 602 
thereof and the regulations of the administering department or agency issued thereunder. 

Part IV - Miscellaneous 

SEC. 401. The Secretary of Labor may delegate to any officer, agency, or employee in the 
Executive branch of the Government, any function or duty of the Secretary under Parts II and III 

of this Order. 

[Sec. 401 amended by EO 12086 of Oct. 5, l978, 43 FR 46501, 3 CFR, 1978 Comp., p. 230] 
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SEC. 402. The Secretary of Labor shall provide administrative support for the execution of the 
program known as the "Plans for Progress." 

SEC. 403.  

a. Executive Orders Nos. 10590 (January 19, 1955), 10722 (August 5, 1957), 10925 (March 
6, 1961), 11114 (June 22, 1963), and 11162 (July 28, 1964), are hereby superseded and 
the President's Committee on Equal Employment Opportunity established by Executive 

Order No. 10925 is hereby abolished. All records and property in the custody of the 
Committee shall be transferred to the Office of Personnel Management and the Secretary 

of Labor, as appropriate.  

b. Nothing in this Order shall be deemed to relieve any person of any obligation assumed or 
imposed under or pursuant to any Executive Order superseded by this Order. All rules, 

regulations, orders, instructions, designations, and other directives issued by the 
President's Committee on Equal Employment Opportunity and those issued by the heads 

of various departments or agencies under or pursuant to any of the Executive orders 
superseded by this Order, shall, to the extent that they are not inconsistent with this 

Order, remain in full force and effect unless and until revoked or superseded by 
appropriate authority. References in such directives to provisions of the superseded 
orders shall be deemed to be references to the comparable provisions of this Order.  

[Sec. 403 amended by EO 12107 of Dec. 28, 1978, 44 FR 1055, 3 CFR, 1978 Comp., p, 264] 

SEC. 404. The General Services Administration shall take appropriate action to revise the 
standard Government contract forms to accord with the provisions of this Order and of the rules 

and regulations of the Secretary of Labor. 

SEC. 405. This Order shall become effective thirty days after the date of this Order. 
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Attachment 3 
 

Labor Standards Provisions Applicable to Contracts Covering Federally Financed and 
Assisted Construction 
 
CFR Title 29 Chapter I , Part 5 Last revised 8/5/96 
 
Labor Standards Provisions Applicable to Contracts Covering Federally Financed and Assisted 
Construction (Also Labor Standards Provisions Applicable to Non-construction Contracts 
Subject to the Contract Work Hours and Safety Standards Act 
 
 
Subpart A  Davis-Bacon and Related Acts Provisions and Procedures 
 
(a) The Agency head shall cause or require the contracting officer to insert in full in any 

contract in excess of $2,000 which is entered into for the actual construction, alteration 
and/or repair, including painting and decorating, of a public building or public work, or 
building or work financed in whole or in part from Federal funds or in accordance with 
guarantees of a Federal agency or financed from funds obtained by pledge of any contract 
of a Federal agency to make a loan, grant or annual contribution (except where a different 
meaning is expressly indicated), and which is subject to the labor standards provisions of 
any of the acts listed in Sec. 5.1, the following clauses (or any modifications thereof to 
meet the particular needs of the agency, Provided, That such modifications are first 
approved by the Department of Labor): 

 
(1) Minimum wages.  

(i) All laborers and mechanics employed or working upon the site of the 
work (or under the United States Housing Act of 1937 or under the 
Housing Act of 1949 in the construction or development of the project), 
will be paid unconditionally and not less often than once a week, and 
without subsequent deduction or rebate on any account (except such 
payroll deductions as are permitted by regulations issued by the Secretary 
of Labor under the Copeland Act (29 CFR part 3)), the full amount of 
wages and bona fide fringe benefits (or cash equivalents thereof) due at 
time of payment computed at rates not less than those contained in the 
wage determination of the Secretary of Labor which is attached hereto and 
made a part hereof, regardless of any contractual relationship which may 
be alleged to exist between the contractor and such laborers and 
mechanics. 

 
Contributions made or costs reasonably anticipated for bona fide fringe 
benefits under section 1(b)(2) of the Davis-Bacon Act on behalf of 
laborers or mechanics are considered wages paid to such laborers or 
mechanics, subject to the provisions of paragraph (a)(1)(iv) of this section; 
also, regular contributions made or costs incurred for more than a weekly 
period (but not less often than quarterly) under plans, funds, or programs 



  Bid 20-11 
 

 26 of 33 
   

which cover the particular weekly period, are deemed to be constructively 
made or incurred during such weekly period.  Such laborers and 
mechanics shall be paid the appropriate wage rate and fringe benefits on 
the wage determination for the classification of work actually performed, 
without regard to skill, except as provided in Sec. 5.5(a)(4).  Laborers or 
mechanics performing work in more than one classification may be 
compensated at the rate specified for each classification for the time 
actually worked therein: Provided, That the employer's payroll records 
accurately set forth the time spent in each classification in which work is 
performed.  The wage determination (including any additional 
classification and wage rates conformed under paragraph (a)(1)(ii) of this 
section) and the Davis-Bacon poster (WH-1321) shall be posted at all 
times by the contractor and its subcontractors at the site of the work in a 
prominent and accessible place where it can be easily seen by the workers. 

 
(ii)(A) The contracting officer shall require that any class of laborers or 

mechanics, including helpers, which is not listed in the wage 
determination and which is to be employed under the contract shall be 
classified in conformance with the wage determination.  The contracting 
officer shall approve an additional classification and wage rate and fringe 
benefits therefore only when the following criteria have been met: 

 
(1) Except with respect to helpers as defined in 29 CFR 5.2(n)(4), the 

work to be performed by the classification requested is not 
performed by a classification in the wage determination; and 

(2) The classification is utilized in the area by the construction 
industry; and 

(3)  The proposed wage rate, including any bona fide fringe benefits, bears 
a reasonable relationship to the wage rates contained in the wage 
determination; and 

(4) With respect to helpers as defined in 29 CFR 5.2(n)(4), such a 
classification prevails in the area in which the work is performed. 

 
(ii)(B) If the contractor and the laborers and mechanics to be employed in the 

classification (if known), or their representatives, and the contracting 
officer agree on the classification and wage rate (including the amount 
designated for fringe benefits where appropriate), a report of the action 
taken shall be sent by the contracting officer to the Administrator of the 
Wage and Hour Division, Employment Standards Administration, U.S. 
Department of Labor, Washington, DC 20210.  The Administrator, or an 
authorized representative, will approve, modify, or disapprove every 
additional classification action within 30 days of receipt and so advise the 
contracting officer or will notify the contracting officer within the 30-day 
period that additional time is necessary. 
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(ii)(C) In the event the contractor, the laborers or mechanics to be employed in 
the classification or their representatives, and the contracting officer do 
not agree on the proposed classification and wage rate (including the 
amount designated for fringe benefits, where appropriate), the contracting 
officer shall refer the questions, including the views of all interested 
parties and the recommendation of the contracting officer, to the 
Administrator for determination.  The Administrator, or an authorized 
representative, will issue a determination within 30 days of receipt and so 
advise the contracting officer or will notify the contracting officer within 
the 30-day period that additional time is necessary. 

 
(ii) (D) The wage rate (including fringe benefits where appropriate) determined 

pursuant to paragraphs (a)(1)(ii) (B) or (C) of this section, shall be paid to 
all workers performing work in the classification under this contract from 
the first day on which work is performed in the classification. 

 
(iii) Whenever the minimum wage rate prescribed in the contract for a class of 

laborers or mechanics includes a fringe benefit which is not expressed as 
an hourly rate, the contractor shall either pay the benefit as stated in the 
wage determination or shall pay another bona fide fringe benefit or an 
hourly cash equivalent thereof. 

 
(iv) If the contractor does not make payments to a trustee or other third person, 

the contractor may consider as part of the wages of any laborer or 
mechanic the amount of any costs reasonably anticipated in providing 
bona fide fringe benefits under a plan or program, Provided,  That the 
Secretary of Labor has found, upon the written request of the contractor, 
that the applicable standards of the Davis-Bacon Act have been met.  The 
Secretary of Labor may require the contractor to set aside in a separate 
account assets for the meeting of obligations under the plan or program. 

 
(v)(A) The contracting officer shall require that any class of laborers or 

mechanics which is not listed in the wage determination and which is to be 
employed under the contract shall be classified in conformance with the 
wage determination.  The contracting officer shall approve an additional 
classification and wage rate and fringe benefits therefor only when the 
following criteria have been met: 

 
(1) The work to be performed by the classification requested is not 

performed by a classification in the wage determination; and 
(2) The classification is utilized in the area by the construction 

industry; and 
(3) The proposed wage rate, including any bona fide fringe benefits, 

bears a reasonable relationship to the wage rates contained in the 
wage determination. 
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(v)(B) If the contractor and the laborers and mechanics to be employed in the 
classification (if known), or their representatives, and the contracting 
officer agree on the classification and wage rate (including the amount 
designated for fringe benefits where appropriate), a report of the action 
taken shall be sent by the contracting officer to the Administrator of the 
Wage and Hour Division, Employment Standards Administration, 
Washington, DC 20210.  The Administrator, or an authorized 
representative, will approve, modify, or disapprove every additional 
classification action within 30 days of receipt and so advise the 
contracting officer or will notify the contracting officer within the 30-day 
period that additional time is necessary. 

 
(v)(C) In the event the contractor, the laborers or mechanics to be employed in 

the classification or their representatives, and the contracting officer do 
not agree on the proposed classification and wage rate (including the 
amount designated for fringe benefits, where appropriate), the contracting 
officer shall refer the questions, including the views of all interested 
parties and the recommendation of the contracting officer, to the 
Administrator for determination.  The Administrator, or an authorized 
representative, will issue a determination with 30 days of receipt and so 
advise the contracting officer or will notify the contracting officer within 
the 30-day period that additional time is necessary. 

 
(v)(D) The wage rate (including fringe benefits where appropriate) determined 

pursuant to paragraphs (a)(1)(v) (B) or (C) of this section, shall be paid to 
all workers performing work in the classification under this contract from 
the first day on which work is performed in the classification. 

 
(2) Withholding.  The (write in name of Federal Agency or the loan or grant 

recipient) shall upon its own action or upon written request of an authorized 
representative of the Department of Labor withhold or cause to be withheld from 
the contractor under this contract or any other Federal contract with the same 
prime contractor, or any other federally-assisted contract subject to Davis-Bacon 
prevailing wage requirements, which is held by the same prime contractor, so 
much of the accrued payments or advances as may be considered necessary to pay 
laborers and mechanics, including apprentices, trainees, and helpers, employed by 
the contractor or any subcontractor the full amount of wages required by the 
contract.  In the event of failure to pay any laborer or mechanic, including any 
apprentice, trainee, or helper, employed or working on the site of the work (or 
under the United States Housing Act of 1937 or under the Housing Act of 1949 in 
the construction or development of the project), all or part of the wages required 
by the contract, the (Agency) may, after written notice to the contractor, sponsor, 
applicant, or owner, take such action as may be necessary to cause the suspension 
of any further payment, advance, or guarantee of funds until such violations have 
ceased. 
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(3) Payrolls and basic records.  
 

(i) Payrolls and basic records relating thereto shall be maintained by the 
contractor during the course of the work and preserved for a period of 
three years thereafter for all laborers and mechanics working at the site of 
the work (or under the United States Housing Act of 1937, or under the 
Housing Act of 1949, in the construction or development of the project).  
Such records shall contain the name, address, and social security number 
of each such worker, his or her correct classification, hourly rates of 
wages paid (including rates of contributions or costs anticipated for bona 
fide fringe benefits or cash equivalents thereof of the types described in 
section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of 
hours worked, deductions made and actual wages paid.  Whenever the 
Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of 
any laborer or mechanic include the amount of any costs reasonably 
anticipated in providing benefits under a plan or program described in 
section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall maintain 
records which show that the commitment to provide such benefits is 
enforceable, that the plan or program is financially responsible, and that 
the plan or program has been communicated in writing to the laborers or 
mechanics affected, and records which show the costs anticipated or the 
actual cost incurred in providing such benefits.  Contractors employing 
apprentices or trainees under approved programs shall maintain written 
evidence of the registration of apprenticeship programs and certification 
of trainee programs, the registration of the apprentices and trainees, and 
the ratios and wage rates prescribed in the applicable programs.  

 
(ii)(A) The contractor shall submit weekly for each week in which any contract 

work is performed a copy of all payrolls to the (write in name of 
appropriate Federal agency) if the agency is a party to the contract, but if 
the agency is not such a party, the contractor will submit the payrolls to 
the applicant, sponsor, or owner, as the case may be, for transmission to 
the (write in name of agency).  The payrolls submitted shall set out 
accurately and completely all of the information required to be maintained 
under Sec. 5.5(a)(3)(i) of Regulations, 29 CFR part 5. This information 
may be submitted in any form desired. Optional Form WH-347 is 
available for this purpose and may be purchased from the Superintendent 
of Documents (Federal Stock Number 029-005-00014-1), U.S. 
Government Printing Office, Washington, DC 20402. The prime 
contractor is responsible for the submission of copies of payrolls by all 
subcontractors. 

 
(ii)(B) Each payroll submitted shall be accompanied by a ``Statement of 

Compliance,'' signed by the contractor or subcontractor or his or her agent 
who pays or supervises the payment of the persons employed under the 
contract and shall certify the following:     
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(1) That the payroll for the payroll period contains the information 

required to be maintained under Sec. 5.5(a)(3)(i) of Regulations, 
29 CFR part 5 and that such information is correct and complete; 

 
(2) That each laborer or mechanic (including each helper, apprentice, 

and trainee) employed on the contract during the payroll period has 
been paid the full weekly wages earned, without rebate, either 
directly or indirectly, and that no deductions have been made 
either directly or indirectly from the full wages earned, other than 
permissible deductions as set forth in Regulations, 29 CFR part 3; 

 
(3) That each laborer or mechanic has been paid not less than the 

applicable wage rates and fringe benefits or cash equivalents for 
the classification of work performed, as specified in the applicable 
wage determination incorporated into the contract. 

 
(ii)(C) The weekly submission of a properly executed certification set forth on 

the reverse side of Optional Form WH-347 shall satisfy the requirement 
for submission of the ``Statement of Compliance'' required by paragraph 
(a)(3)(ii)(B) of this section. 

 
(ii)(D) The falsification of any of the above certifications may subject the 

contractor or subcontractor to civil or criminal prosecution under section 
1001 of title 18 and section 231 of title 31 of the United States Code. 

 
(iii) The contractor or subcontractor shall make the records required under 

paragraph (a)(3)(i) of this section available for inspection, copying, or 
transcription by authorized representatives of the (write the name of the 
agency) or the Department of Labor, and shall permit such representatives 
to interview employees during working hours on the job.  If the contractor 
or subcontractor fails to submit the required records or to make them 
available, the Federal agency may, after written notice to the contractor, 
sponsor, applicant, or owner, take such action as may be necessary to 
cause the suspension of any further payment, advance, or guarantee of 
funds.  Furthermore, failure to submit the required records upon request or 
to make such records available may be grounds for debarment action 
pursuant to 29 CFR 5.12. 

 
(4) Apprentices and trainees— 

 
(i) Apprentices.  Apprentices will be permitted to work at less than the 

predetermined rate for the work they performed when they are employed 
pursuant to and individually registered in a bona fide apprenticeship 
program registered with the U.S. Department of Labor, Employment and 
Training Administration, Bureau of Apprenticeship and Training, or with 
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a State Apprenticeship Agency recognized by the Bureau, or if a person is 
employed in his or her first 90 days of probationary employment as an 
apprentice in such an apprenticeship program, who is not individually 
registered in the program, but who has been certified by the Bureau of 
Apprenticeship and Training or a State Apprenticeship Agency (where 
appropriate) to be eligible for probationary employment as an apprentice.  
The allowable ratio of apprentices to journeymen on the job site in any 
craft classification shall not be greater than the ratio permitted to the 
contractor as to the entire work force under the registered program.  Any 
worker listed on a payroll at an apprentice wage rate, who is not registered 
or otherwise employed as stated above, shall be paid not less than the 
applicable wage rate on the wage determination for the classification of 
work actually performed.  In addition, any apprentice performing work on 
the job site in excess of the ratio permitted under the registered program 
shall be paid not less than the applicable wage rate on the wage 
determination for the work actually performed.  Where a contractor is 
performing construction on a project in a locality other than that in which 
its program is registered, the ratios and wage rates (expressed in 
percentages of the journeyman's hourly rate) specified in the contractor's 
or subcontractor's registered program shall be observed. Every apprentice 
must be paid at not less than the rate specified in the registered program 
for the apprentice's level of progress, expressed as a percentage of the 
journeymen hourly rate specified in the applicable wage determination.  
Apprentices shall be paid fringe benefits in accordance with the provisions 
of the apprenticeship program. If the apprenticeship program does not 
specify fringe benefits, apprentices must be paid the full amount of fringe 
benefits listed on the wage determination for the applicable classification.  
If the Administrator determines that a different practice prevails for the 
applicable apprentice classification, fringes shall be paid in accordance 
with that determination.  In the event the Bureau of Apprenticeship and 
Training, or a State Apprenticeship Agency recognized by the Bureau, 
withdraws approval of an apprenticeship program, the contractor will no 
longer be permitted to utilize apprentices at less than the applicable 
predetermined rate for the work performed until an acceptable program is 
approved. 

 
(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be 

permitted to work at less than the predetermined rate for the work 
performed unless they are employed pursuant to and individually 
registered in a program which has received prior approval, evidenced by 
formal certification by the U.S. Department of Labor, Employment and 
Training Administration.  The ratio of trainees to journeymen on the job 
site shall not be greater than permitted under the plan approved by the 
Employment and Training Administration. Every trainee must be paid at 
not less than the rate specified in the approved program for the trainee's 
level of progress, expressed as a percentage of the journeyman hourly rate 
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specified in the applicable wage determination. Trainees shall be paid 
fringe benefits in accordance with the provisions of the trainee program.  
If the trainee program does not mention fringe benefits, trainees shall be 
paid the full amount of fringe benefits listed on the wage determination 
unless the Administrator of the Wage and Hour Division determines that 
there is an apprenticeship program associated with the corresponding 
journeyman wage rate on the wage determination which provides for less 
than full fringe benefits for apprentices.  Any employee listed on the 
payroll at a trainee rate who is not registered and participating in a training 
plan approved by the Employment and Training Administration shall be 
paid not less than the applicable wage rate on the wage determination for 
the classification of work actually performed. In addition, any trainee 
performing work on the job site in excess of the ratio permitted under the 
registered program shall be paid not less than the applicable wage rate on 
the wage determination for the work actually performed.  In the event the 
Employment and Training Administration withdraws approval of a 
training program, the contractor will no longer be permitted to utilize 
trainees at less than the applicable predetermined rate for the work 
performed until an acceptable program is approved. 

 
(iii) Equal employment opportunity. The utilization of apprentices, trainees 

and journeymen under this part shall be in conformity with the equal 
employment opportunity requirements of Executive Order 11246, as 
amended, and 29 CFR part 30. 

 
(5) Compliance with Copeland Act requirements. The contractor shall comply with 

the requirements of 29 CFR part 3, which are incorporated by reference in this 
contract. 
 

(6) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the 
clauses contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the 
(write in the name of the Federal agency) may by appropriate instructions require, 
and also a clause requiring the subcontractors to include these clauses in any 
lower tier subcontracts.  The prime contractor shall be responsible for the 
compliance by any subcontractor or lower tier subcontractor with all the contract 
clauses in 29 CFR 5.5. 
 

(7) Contract termination: debarment.  A breach of the contract clauses in 29 CFR 5.5 
may be grounds for termination of the contract, and for debarment as a contractor 
and a subcontractor as provided in 29 CFR 5.12. 
 

(8) Compliance with Davis-Bacon and Related Act requirements.  All rulings and 
interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 
3, and 5 are herein incorporated by reference in this contract. 
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(9) Disputes concerning labor standards.  Disputes arising out of the labor standards 
provisions of this contract shall not be subject to the general disputes clause of 
this contract. Such disputes shall be resolved in accordance with the procedures of 
the Department of Labor set forth in 29 CFR parts 5, 6, and 7.  Disputes within 
the meaning of this clause include disputes between the contractor (or any of its 
subcontractors) and the contracting agency, the U.S. Department of Labor, or the 
employees or their representatives. 
 

(10) Certification of eligibility.  
 
(i) By entering into this contract, the contractor certifies that neither it (nor he 

or she) nor any person or firm who has an interest in the contractor's firm 
is a person or firm ineligible to be awarded Government contracts by 
virtue of Section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 

 
(ii) No part of this contract shall be subcontracted to any person or firm 

ineligible for award of a Government contract by virtue of section 3(a) of 
the Davis-Bacon Act or 29 CFR 5.12(a)(1). 
 

(iii) The penalty for making false statements is prescribed in the U.S. Criminal 
Code, 18 U.S.C. 1001. 

 


