THE STATE OF NEW HAMPSHIRE

ZONING BOARD OF ADJUSTMENT
OF THE CITY OF PORTSMOUTH

In re Application of Stone Creek Realty, LLC,
CPI Management, LLC, and Boston & Maine

Corporation regarding the Property located
at 53 Green Street

APPEAL OF DECISION OF
PORTSMOUTH PLANNING BOARD

Pursuant to RSA 676:5, III, James A. Hewitt, Elizabeth E.
Hewitt, Richard Antal, Mark Brighton, William R. Castle, Lawrence
J. Cataldo, Ramona Charland, Joseph R. Famularo, Jr., Philippe
Favet, Abigail Gindele, Charlotte Gindele, Julia Gindele,
Catherine L. (“Kate”) Harris, John E. Howard, Nancy B. Howard,
Elizabeth Jefferson, and April Weeks (collectively referred-to
hereinafter as “the appellants”), all of whom are citizens, resi-
dents and/or property owners in the City of Portsmouth, hereby
appeal the July 15, 2021 decision of the Portsmouth Planning
Board, in which said Board (a) granted a wetlands conditional use
permit to the owner-developers, Stone Creek Realty, LLC, CPI
Management, 'LLC, and Boston & Maine Corporation, LLC, for the
above-referenced lot of property located at 53 Green Street,
purportedly granting such permit pursuant to Section 10.1017 of

the Portsmouth Zoning Ordinance; (b) granted preliminary and



final subdivision approval to the developers’ proposal; and {c)
granted site plan approval.

As grounds for their appeal, the appellants state that the
Planning Board misconstrued, misinterpreted and/or misapplied a
number of provisions of the Portsmouth Zoning Ordinance and, in
some cases, failed to observe those provisions altogether.

STANDARD OF REVIEW OF
PLANNING BOARD DECISIONS

The legal standard for review of the Planning Board deci-

sions by the Zoning Board of Adjustment is de novo. Quellette v,

Town of Kingston, 157 N.H. 604, 608-12, 956 A.2d 286, 290-93

(2008); 15 Peter J. Loughlin, New Hampshire Practice: TLand Use

Planning & Zoning § 33.02 n.10 (4th ed. 2010 & Supp. 2020). This

Zoning Board of Adjustment is required to consider the appli-
cants’ petitions anew, and the ZBA is not required to give any
deference to any of the findings and conclusions reached by the
Planning Board. Id. 1In fact, this Board (viz., the ZBA) may

substitute its own judgment in toto for that of the Planning

Board, if it is so inclined. Id.

GROUNDS FOR APPEAL

The appellants assign the following, specific grounds for
their appeal, consisting of ways in which the Planning Board
misconstrued, misinterpreted, misapplied, or, in some instances,
altogether failed to observe and follow the provisions of the

Portsmouth Zoning Ordinance:



1. The Planning Board erred in approving the applicants’
proposed project without requiring them to meet the requirements
for the issuance of a conditional use permit relating to the size

of the building’s footprint. The owner-developers were obligated

Lo obtain a conditional use permit in order to allow them to
erect a building having a footprint in excess of 20,000 square
feet, as required by section 10.5843.43 of the zoning ordinance
for new buildings in the zoning district in question, and the
Planning Board erred in approving the project without actually
issuing a conditional use permit for that purpcse. The building
which the owner-applicants propose to erect has a footprint of
25,660 square feet, or almost 50% over the limit that is allowed
without a conditional use permit. Apparently, the Planning Board
members were misled by an erroneous citation to the wrong section
of the zoning ordinance by the developers in their plans, leading
the board members to believe that no conditional use permit was

required in order for the developers to erect a building having a

footprint exceeding 20,000 square feet.

More specifically, in Plan C-102.1 of their plans, the de-
velopers incorrectly cited to section 10.5A43.42 of the ordi-
nance, which pertains to “detached liner buildings” and does not
require conditional use permits for the erection of such build-
ings. However, it is undisputed that the proposed building is
not a detached liner building, and therefore section 10.5A43.42

does not apply. The correct section of the ordinance, covering
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the proposed building in question, is section 10.5R43.43, which

does require a conditional use permit in order to erect a build-
ing having a footprint exceeding 20,000 square feet in the zoning
district in question.

This error was specifically brought to the attention of the
City via a letter dated July 26, 2021 to City Attorney Robert
Sullivan by one of the Planning Board members themselves, Rick
Chellman, after the July 15, 2021 vote had taken place. (A copy
of that letter is appended hereto as Attachment A.) That letter
lucidly explains the distinction between § 10.5A43.42 and
§ 10.5R43.43, explains how the error probably came about, and
explains what was required in order to correct it. The letter
also leaves no doubt but that a conditional use permit is re-
quired in order for the building’s footprint to exceed 20,000
square feet and that the Planning Board’s approval of the pro-
ject without such a permit was unlawful.

II. The Planning Board alsoc erred in granting a wetlands
conditional use permit, as the project does not meet the require-
ments set forth in the wetlands section of the Zoning Ordinance,
section 10.1017.50. Where wetlands are at issue, section 10.-
1017.50 requires that the development meet gll of the following

criteria:

(1) The land is reasonably suited to the
use, activity or alteration,.

(2) There is no alternative location
ocoutside the wetland buffer that is feasible
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and reasonable for the proposed use, activity
c¢r alteration.

(3} There will be no adverse impact on
the wetland functional values of the site or
surrounding properties;

(4) Alteration of the natural vegetative
state or managed woodland will ocecur only to

the extent necessary to achieve construction
goals; and

{(5) The proposal is the alternative with
the least adverse impact to areas and envi-

ronments under the jurisdiction of this Sec-—
tion.

(6) Any area within the vegetated buffer

strip will be returned to a natural state to
the extent feasible.

(Emphasis in original.) Of these six criteria, it is only neces-
sary to consider #2 and #5, for it is crystal clear that it is
both possible and feasible to erect a building which suits the
developers’ purposes and is outside the wetland buffer, and it is
clear that there were and are other alternatives which would have
had less impact upon the site in question. Although in the
appellants’ view the developers’ plan fails to meet several of
the other criteria as well, the fact that it is possible to erect
a building on the site which does not encroach upon the wetlands
buffer is dispositive of the issue and ends the inquiry. It
demonstrates conclusively that the Planning Board’s decision was
wrong. The developers’ plan plainly violates the reguirements of
the above-quoted section of the ordinance, section 10.1017.50,

for there is “[an] alternative location outside the wetland



buffer that is feasible and reasonable for the proposed use,”

§ 10.1017.50(2}, and it is clear that the developers’ present
plan is not the alternative “with the least adverse impact to
areas and environments under the jurisdiction of this Section.”
Ordinance § 10.1017.50(5) (emphasis added).

A sketch of one such alternative, using the developers’ own
site plan as a template, is appended hereto as Attachment B as an
example. This sketch shows how a building could be erected out-
side the 100' wetland buffer at a location that is both “feasible
and reasonable for the proposed use,” and moreover this alterna-
tive would plainly have “[less] adverse impact to areas and en-
vironments under the jurisdiction of” the wetlands ordinance,
viz., the North Mill Pond. Portsmouth Zoning Ordinance § 10.-
1017.50(2), -(5).

Further, Attachment B is merely one example. As another
approach, it would also be feasible for the developers to simply
make their buildings smaller, similarly avoiding encroachment
into the 100' wetlands buffer.

The only explanation that the owner-developers have ever
offered as to why they cannot adopt and implement a plan which
would observe the 100' wetlands buffer and would be less intru-
sive to the environment is that any alternative plan which they
might be able to devise would be less profitable to them than the

one which they have proposed. However, relative lack of profit-

ability, or the fact that a given alternative plan does not rep-

e



resent the “highest and best use” which might have been made of
the property if no restrictions had existed, is no excuse for

flouting the requirements of Portsmouth wetlands ordinance and

the wetlands laws in general. The wetlands ordinance specific-

ally provides that econcmic considerations alone are not suffi-
cient reason for granting a conditional use permit. Zoning Ordi-
nance § 10,1017.44. By approving the developers’ plan on the

basis of that rationale, the Planning Board committed clear

error.

ITI. The plan that was approved by the Planning Board un-
lawfully provides for the placement of two 3-story buildings {or
two 3-story wings of the same building, depending on how one
chooses to view it) within 100' of the water line. This was
plainly a violation of the zoning ordinance, for only two stories
are allowed by the zoning ordinance under such circumstances. TIn
the proceedings before the Planning Board, the owner-developers
relied on section 10.5R46.10 of the ordinance, which provides
that a developer is entitled toc an extra story (in this in-
stance, three stories instead of two) if he provides “community
space” as part of his project. However, that section is trumped
by sections 10.5A21.10 & ~.20 of the zoning ordinance (and
Map 10.5A21B, which is incorporated therein by reference), which
flatly require that any structure or portion thereof erected

within 100' of the mean high water line shall have no more than

two stories, period.



Further, in cases where two provisions of the zoning ordi-

nance are in conflict with one another, the zoning ordinance

itself expressly states that the more restrictive of the two

provisions shall control. Section 10.141 of the zoning ordinance

states:

The provisions of this Ordinance shall be
held to be minimum requirements for the
promotion of the public safety, health,
convenience, comfort, prosperity and general
welfare. Whenever a provision of this Qrdi-
nance is more restrictive or imposes a higher
standard or requirement upon the use or
dimensions of a lot, building or structure
than is imposed or required by another ordi-
nance, regulation, rule or permit, the pro=
visien of this Ordinance shall govern.

Similarly, section 10.511 of the ordinance provides:

When this Article specifies two reguirements
for the same dimensions (for example, maximum
building height stated both in feet and in
stories, or minimum side yard stated both in
feet and as a percentage of building height)
the more restrictive reguirement shall apply
unless explicitly stated otherwise.

r

Because sections 10.5A21.10 & -.20 of the ordinance are more
restrictive, and moreover because section 10.5A21.22(b) is spe-
cifically intended to address the situation in which a new struc-
ture 1s to erected within the wetlands buffer zone or where the
height of an existing structure within that zone is to be in-
Creased, sections 10.5A21.10 and -.20 prevail over section 10.-
SR46.10, and no building exceeding two stories in height is

allowed. By virtue of the foregoing circumstances, the Planning



Board misconstrued, misinterpreted, and misapplied the provisions

of the zoning ordinance, and it erred in granting site plan
approval where twc portions of the proposed building, three
stories high, would fall within the 100' wetlands buffer zone.
The error was so egregious that one of the Planning Board
members, Rick Chellman, wrote twe letters to City Attorney Robert
Sullivan pointing out the flaws in the Planning Board’s reasoning
and citing and quecting the above-quoted sections of the ordinance
which state that when two provisions of the ordinance are in
conflict, the more restrictive one prevails. The first letter
nas already been discussed at some length above, and a copy is
appended hereto as Attachment A: the second, dated August 9,
2021, is appended hereto as Attachment C. Although Planning
Board Member Chellman’s discussion primarily targets the viola-
tion of the 20,000 square footage limit on the footprint, his
reasoning applies to the two-story height limit as well, and his
explanation is lucid. The Planning Board clearly erred in ap-
proving a plan which would allow two portions of a building fall-
ing within the 100' wetlands buffer zone to have three stories
instead of two. It also erred in failing to require the develop-
ers to prove that their plan met the criteria for a conditional
use permit for a footprint exceeding 20,000 square feet in area,
and in approving the subdivision plan and the site plan without
issuing such a permit. For the foregoing reasons, the Planning

Board’s decision must be overturned.
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CONCLUSION

For all of the foregoing reasons. the Zoning Board of

Adjustment should overrule the findings of the Planning Board,

should vacate the latter’s decision of July 15, 2021, and should

direct that the applicants’ site plan and subdivision plan be

disapproved.

Dated:

August 13,

2021

sl

Duncar/ J. MacCallum
NHBA[H#1576
536 Btate Street

Portsmouth, New Hampshire 03801
{6C3) 431-1230

madbarrister@aol.com
Attorney for Appellants
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Rick Chellman

224 State Street
PORTSMOUTH, NH 03801
p. 603.479-7195

Email: Cheliman(@TNDEngineering.com

Mr. Robert P. Sullivan, Esq. July 26, 2021
City Attorney
1 Junkins Avenue

Portsmouth, NH 03801
Re: Potential Planning Board Error

Dear Bab:

On July 15, the Planning Board reviewed the application submitted by Tighe & Bond on
behalf of the owner and applicant for a project known as 53 Green Street. The project as
noticed and reviewed was approved.

There is an error on the plan and in this process that | believe are fatai to the subsequent
Board actions on the application.

Specifically, | direct your attention to the attached which extracts a portion of Plan C-102.1
and the relevant page of the zoning ordinance.

The citation on the plan given as rationale for the building to be above the 20,000 sq. ft.
permitted as a matter of right in this zone® is 10.5A43.42 (lower portion of Plan C-102.1).
That section of the ordinance pertains to “detached liner buildings” and does not require
a conditional use permit.

It was confirmed with the applicant and the Planning Director during the meeting that the
proposed building is not a detached liner building and that the correct section of the
ordinance is 10.5A43.43 which is the very next section in the ordinance (see video of
meeting at approximately 53:43 regarding confirmation).

As you will readily note, section 10.5A43.43 requires several criteria to be met for a
conditional use permit to be granted for a building’s footprint to exceed 20,000 square feet;
here, the proposed building's footprint, at 29,660 sqg. ft., is for almost 50% above the
building’s footprint size that is permitted without a conditional use permit. Clearly this
application requires a conditional use permit for a building of the proposed size.

| think the matter was downplayed and mischaracterized by the Planning Director and
Chair as a typo, claiming that while the plan reference was incorrect, the terms of what the
“incentive” (meaning justification for a larger building) are the same. | do not believe that
is correct as | read the ordinance. In any case, the need for a conditional use permit for
building footprint was not discussed or considered by the Board.

The net result of this is that:
e the plan for 53 Green Street shows a proposed building with a footprint well in

+ Section 10.5A41.10D Specifies a maximum building footpriat of 20,000 sq. ft. in the CD5 district “or as allowed by Section
10.5A43.40",



Green Street

excess of the 20,000 sq. ft. permitted in that zone;

+ the Planning Board never considered a conditional use permit to allow the larger
building, as is required under the terms of the ordinance;

« the applicant apparently never requested a conditional use permit for the increased
building size; and,

* obviously, the criteria for a conditional use permit were not reviewed by the Board.

Since the size of the building is a strategic and fundamental part of this proposed
project, 1 think the proposal was not properly reviewed or noticed to the public as the
conditional use permit for increased building size was not even considered much less
approved as is required for a building of this size.

| believe this error ripples through the Board's actions as the site plan, for example, is
entirely dependent on the size of the building it depicts and if the building depicted is not
permitted due to excessive size, the site plan itself cannot be valid under the zoning.

If this is not resolved, how could a building permit, for example, later be approved for a
building of this size without the required conditional use permit?

I know that there is no specific procedure for a “motion to reconsider” for a Planning
Board and understand that someone could appeal this to the ZBA. However, this seems
such an obvious error, | wonder if it might be more expedient to offer a rehearing to the
applicant, or if the City needs to do something else as you may feel is appropriate under
these circumstances.

| believe you and/or your department have had a similar experience with the Dziama v.
City of Portsmouth case in 1995 where | understand the Court encouraged rehearings to
allow a board to address potential errors as an expedient means of dealing with such
matters.

in any case, | thank-you in advance for your counsel on this matter, and remain,

Respectfully Yours,

Rick Cheliman
Email copies to;
Mayor Becksted
Councilor Whelan
Councilor Kennedy
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ATTACHMENT C



Rick Chellman

224 State Street
PORTSMOUTH, NH 03801
p. 603.479-7195

Email: Chellman@TNDEngineering.com

Mr. Robert P. Sullivan, Esq. August 8, 2021
City Attorney

1 Junkins Avenue

Portsmouth, NH 03801

Re: Recent Planning Board/Zoning Discussion
Dear Bob;
Thank-you for your recent reply to my email letter of July 26.

| remain concerned that an error or errors were made with respect to this application,
which | will explain more fully below. | fully understand the appeal procedures available
to an aggrieved party wishing to appeal this or any similar matter, but my point was and
is, somewhat different if a mistake was made in a factual underpinning of a decision or in
an important omission from the application package.

With respect to the substance of this matter as | began to describe to you on July 26, | am
familiar with the provisions of the Ordinance you were so kind to attach to your reply.
However, there are other provisions in the Ordinance that lead us back to where | started
and stated in my letter fo you.

First, focusing on the section you attached to your letter, 10.5A46 provides in part and with
my emphasis added below:

l {0.5A46 Incentive Overlay Districts

The Incentive Overlay Districts arc designated on Map 10.5A21B. In such arcas, certain

specified development standards may be modified as set forth in Section 10.5A46.10

below, if the development provides community space or workforce housing in :
accordance with Section 10.5A46.20, as applicable: |

I 10.5A46.10  Incentives to Development Standards

DEVELOPMENT INCENTIVES _ |
North End Incentive ~ West End Incentive
STANDARDS e e 1
Overlay District Overlay District :
Maximum bullding coverage No Change 80%
Maximum building footprint 30,000 sf 30,000 sf'-?

All of the above language is important, but the word “may” as opposed to either “shall” or
"must” is especially important in this instance. When read in concert with the other relevant
provisions of the Ordinance, this becomes more clear, as these other sections bear
directly on how the development standards may, indeed, be modified.



Green Street

This property is in Character District 5 or CD5 area of the City, with additional overlays
that also apply. Figure 10.5A41.10D, part of the Development Standards of the Ordinance,
establishes a maximum building footprint of 20,000 sq. ft. in the CD5 District (or as
allowed by Section 10.5143.40). 10.5A43.43 is the same section | cited in my earlier
letter to you, and is under Section 10.513.40, the only Section cited in Figure 10.5A41.10D
that allows a building footprint in excess of the 20,000 sq. ft. maximum.

The first part of Section 10.5A43.40 is below:

10.5A43.40 Maximum Building Footprint

10.5A43.41 No building or structure footprint shall exceed the applicable maximum
building footprint listed in Figures 10.5A41.10A-D (Development
Standards) except as provided in Sections 10.3A43.42-44 below.,

This section is quite explicit and reaffirms the limits for building footprint shown in Figure
10.5A41.10D except as provided in the very specific Sections of the Ordinance listed,
which notably do not include the Section attached to your letter.

As [ noted in my earlier letter, Section 10.5A43.43 clearly applies here, and a Conditional
Use permit is required to exceed the 20,000 sq. ft. limit for a building’s footprint:

1.3A43.43  For a building that contains ground floor parking, a parking garage or
underground parking levels. and is not subjcct to Scction 10.5A43.42.
the Planning Board may grant a conditional use permit 1o allow a building
footprint of up (o 30.000 sq. ft. in the CD4 or CD4-W districts, and up 1o
40.000 sq. {1, in the CDS district, il all of thic following criteria are met:

{a} No story above the ground floor pirking shall be greater than 20,000
sq. [ in the CD4 or CD4-W districts or 30,000 sq. f1. in the TDS disirict,

(by All ground floor purking arcas shall be separated from any public or
privite street by a liner building.

: {c) At lcast 50% of the gross floor area of (he ground floor shall be
! dedicated to parking.

(d) At lcast 30% of the property shall be assigned und improved as
community space. Sucli community space shall count toward the
required open space listed under Figures 10,5441, 10A-D
(Development Standards) and community space required under
Scction 10,5A46.20. The size. location and type of the community
space shall be determined by the Planning Board based on the sizc and
location of thic development. and the proposed jnd adjacent uses,

(c) The development shall comply with all applicable standards ol the
ordinance and the City's land use repulations,



Green Street

In order to grant a Conditional Use Permit, the Planning Board would presumably have to
find that the provisions and requirements of the several Sections have been met, including
those you attached to your letter and the other criteria in Section 10.5A43.43.

While | would prefer a more artfully drafted Ordinance, | do not see a conflict between or
among these various Sections of the Ordinance. | will, however, grant that aspects of the
way the Ordinance as set forth may easily be seen as somewhat unnecessarily confusing.

In case any conflict is perceived, however, the second sentence of Section 10.141
imposes the higher or more restrictive standard to resolve such a perception:

10,141 The provisions of this Ordinance shall be held to be minimum require-
ments for the promotion of the public safety. health, convenience. comfort.
prosperity and general welfare. Whenever a provision of this Ordinance is
more restrictive or imposes a higher standard or requirement upon the use
or dimensions of a lot, building or structure than is imposcd or required
by another ordinance, regulation. rulc or permit, the provision of this
Ordinance shall govern.

Similarly, a building footprint is not a single dimension, but the result of the area comprised
by all of that building's exterior dimensions at ground level and Section 10.511 also
repeats the more restrictive standard language to be used when interpreting the
ordinance:

10511 Interpretation

When this Article specifies two requirements for the same dimension (for example,
maximum building height stated both in feet and in storics. or minimum side yard
staled both in feet and as u percentage of bullding helght). the more restrictive
requirement shall apply unless explicitly stated otherwise.

The full Ordinance generally, and Sections 10.141 and 10.511 specifically, therefore bring
us back to the provisions and requirements of Section 10.5A43.43 and the need for a
Conditional Use Permit as outlined above and previously in my letter to you.

As you suggested to me in your letter, | did some additional review and that has indicated
that the 53 Green Street building is actually not even fully within the North End Incentive
Overlay District (NEIOD). Significant parts of the proposed building (blue) extend outside
the NEJOD, as shown below as the red dashed line (the NEIOD extends below, while the
Wetland Buffer extends above):

|3



Green Street

Finally in the Ordinance, | answered my own question that | posed to you in my earlier
letter concerning a possible future building permit.

Even if the only avaitable course of correction for all of this is an appeal, another appeal
period may be triggered at some point in the future if this is not corrected now. By this |
am referring to Section 10.241.30 which prohibits the construction of a building requiring
a conditional Use Permit unless that permit has been granted:

10.241.30 No structure. building or use requiring a conditional use permit under
this Ordinance shall be used. constructed. altered or expanded unless the
required conditional use permit has been granted by the Planping Board or
other such Board or person as may have jurisdiction.

It would be a shame for all of the construction plans to be completed at considerable
expense in pursuit of a building permit only to learn at that time that the required
Conditional Use Permit had not been granted.

All of this compels me to confess my surprise at the statement in your letter that “[t]he
Green Street development has been found by the Planning staff to be compliant with these
applicable zoning regulations and therefore the appropriate approvals were issued by the
Planning Board”.

As | am sure you well know but may not have refreshed your recollection of before your
prompt reply to me, the Site Plan Review Regulations of the City clearly vest responsibility
for the review of Site Plan matters with the Planning Board (Article 2).



Green Street

The TAC, which of course is entirely City staff, has an important advisory role in that
process, but the TAC's review can only result in a recommendation to the Planning Board
and is not in itself dispositive in any way'. The Planning Board is similarly vested with
review and approval authority apart from staff throughout the Zoning Ordinance.

f hope you can therefore appreciate my surprise at the notion that staff alone can somehow
after the fact make what is in essence a new interpretation of, or compliance with, the
regulations. | note this because that interpretation: was not a part of the plans reviewed;
was not contained in the staff report submitted to the Planning Board by staff for its review
at the July 15 meeting and, as [ have noted above, | believe is still in error.

In my opinion, what you suggest is a situation wherein a matter may be re-interpreted by
staff alone to be “compliant” with regulations which | take to be tantamount to a staff
approval of a set of plans. | fear what you suggest is a dangerously slippery slope that
can only lead to bad results for the City, for applicants and for the citizens if it continues.

My review of these matters has also led me to the suggestion that somewhat burdensome
alphanumeric reference system throughout the Ordinance could, and t believe should, be
simptlified.

Instead of needing to reference, in this fictional example, “Section XX.5WW.DD.2", the
Section could have a simple language label, such as “Conditional Use Permits" not
dependent on the section numbering system. Leaving the alphanumeric referencing
almost guarantees mistakes, both inside the Ordinance itself, and in references to it.

Every time an amendment is made to an Ordinance that relies on alphanumeric references
they must all be cross-checked and updated, which may be good for the consultant being
paid to do so, but does little to aid in the functional utility of the Ordinance for others.

One quick example of this is found on Map 10.5A21B, where the North End Incentive
Overlay District (NEIOD) is defined. Unfortunately, this map also references the
development standards in "Section 10.5A47" which does not exist in the Ordinance.

Once again, | thank-you in advance for your counsel on these matters, and remain,

Respectfully Yours,

Rick Chellman
Email copies to:
Mayor Becksted
Councilor Whelan
Councilor Kennedy
Manager Karen Conard
Director Juliet Walker

! The statutory authority exists under RSA 673:43 (111} to define and delegate minor site plan review to a TAC or similar commitiee,
but ! am not aware that this has been done in Pertsmouth, and it seems unlikely that any definition of “minor” would include a
propesal such as the one at hand.



