HOEFLE, PHOENIX, GORMLEY ¢& ROBERTS, PLLC
ATTORNEYS AT LAW

127 Parrott Avenue, P.O. Box 4480 | Portsmouth, NH, 03802-4480
Telephone: 603.436.0666 | Facsimile: 603.431.0879 | www.hpgrlaw.com

December 22, 2020

HAND DELIVERED

Peter Stith, Planner

Izak Gilbo, Administrative Clerk
Portsmouth Zoning Board of Adjustment
City Hall

1 Junkins Avenue

Portsmouth, NH 03801

Re:  Zoning Relief
Karona, LLC, Owner/Applicant
36 Artwill Avenue
Tax Map 229/Lot 4
SRB Zone

Dear Mr. Stith, Mr. Gilbo & Zoning Board Members:
On behalf of Karona, LLC, enclosed please find the following:

e Land Use Application (submitted online December 22, 2020)
e Owner’s Authorization
e Memorandum in Support of Variance (original and 11 copies)

We look forward to presenting this the Zoning Board of Adjustment at its January 19,

2021 meeting.
Very truly yours, Q?

R. Timothy Phoenix
Monica F. Kieser

Encl.
cc: Karona, LLC
Thomas House
James Verra & Associates, Inc.

DANIEL C. HOEFLE R. PETER TAYLOR GREGORY D. ROBBINS DUNCAN A. EDGAR
R. TIMOTHY PHOENIX JOHN AHLGREN MONICA F. KIESER OF COUNSEL:
LAWRENCE B. GORMLEY KIMBERLY J.H. MEMMESHEIMER SAMUEL HARKINSON SAMUEL R. REID

STEPHEN H. ROBERTS KEVIN M. BAUM JACOB J.B. MARVELLEY



On behalf of Karona LLC, owner of property located at 36 Artwill Ave, Portsmouth, NH, the firm of Hoefle Phoenix
Gormley and Roberts P.A, is authorized to represent us before any and all City of Partsmouth Boards, Commissions and
staff with respect to any permitting required for our development of the property.

Butch Ricci, Membér/Manager.



MEMORANDUM

TO: Portsmouth Zoning Board of Adjustment (“ZBA”)
FROM: R. Timothy Phoenix, Esquire
DATE: December 22, 2020
RE: Karona, LLC, Owner/Applicant
Project Location: 36 Artwill Avenue
Tax Map 229/Lot 4
SRB Zone

Dear Chairman Rheaume and Zoning Board Members:

On behalf of Karona, LLC (“Karona”), we are pleased to submit this memorandum and
attached exhibits in support of Zoning Relief to be considered by the Zoning Board of
Adjustment (“ZBA”) at its January 19, 2021 meeting.

I Exhibits

1. 8/3/17 Site Plans 36 Artwill Avenue — issued by James Verra & Associates, Inc.
Architectural Plan Set, 36 Artwill Avenue — issued by THA Architects, LLC.
e Page Al — Floor Plans
e Page A2 — Elevations
A-G Site Photographs.
Tax Map 229.
1958 recorded RCRD Plan 02637.
2017 ZBA Notice of Decision & Minutes.

& D b

1I. Property/Project

36 Artwill Avenue is a 26,737 sq. ft. lot on a private street upon which exists a single-
family dwelling and a not yet completed garage with a begun but not completed second floor
apartment. (Exhibits 1,3). The primary dwelling has long existed, with the detached garage
erected in 2013 pursuant to a building permit for a 32’ by 30’ accessory structure. That permit
was issued in error due to the frontage requirement. Karona purchased the property in 2017,
intending to complete the garage and apartment for use as a detached accessory dwelling unit
(“DADU”) in compliance with the Portsmouth Zoning Ordinance (“PZ0”) §10.814. Karona
received a frontage variance on July 25, 2017 (Exhibit 6) but its subsequent request for a
Conditional Use Permit for the DADU was denied because the majority members of the LLC did
not reside at the property. The frontage Variance subsequently expired.

Karona, LLC is now comprised of Robert Ricci and his wife Katherine, both of whom

reside at 36 Artwill Avenue. Applicant intends to complete the DADU as previously designed,
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but because the variance has expired, Karona again seeks a variance from the frontage
requirement of Portsmouth Zoning Ordinance (“PZ0”) §10.521 to permit DADU in the existing
garage. The footprint of the building, thus the dimensions of the ADU is 1,096 sq. ft.
Construction of the DADU is incomplete, having been halted by the inspection department due
to prior owner actions. Complete are interior wall framing and delivery without installation of

appliances.

I11. Relief Required

After conferring with the City Planning Department staff, it has been determined that the
following is required:

1. PZO Section 10.521 — Table of Dimensional Standards- To permit the accessory
structure on a lot on a private street with no frontage on a public street where 100’

is required.

The former owner received building permits to erect a 32°x 30’ accessory structure
however, built it slightly larger (32x32 +/-) than approved. Apparently, the building permit was
issued in error due to the frontage requirement. As a result, the situation may well be the rightful
subject of a request for equitable waiver; however, since the structure is now existing and the

relief rather slight, built by a former owner, zoning relief is here sought.

1V. Variance Requirements

[y

The variances will not be contrary to the public interest.
2. The spirit of the ordinance is observed.

The first step in the ZBA’s analysis is to determine whether granting a variance is not
contrary to the public interest and is consistent with the spirit and intent of the ordinance,

considered together pursuant to Malachy Glen Associates, Inc. v. Town of Chichester, 155 N.H.

102 (2007) and its progeny. Upon examination, it must be determined whether granting a
variance “would unduly and to a marked degree conflict with the ordinance such that it violates
the ordinance’s basic zoning objectives”. Id. “Mere conflict with the zoning ordinance is not
enough”. Id.

In considering whether variances “in a marked degree conflict with the ordinance such

that they violate the ordinance’s basic zoning objectives”. Malachy Glen, supra, also held:

One way to ascertain whether granting the variance would violate
basic zoning objectives is to examine whether it would alter the
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essential character of the locality.... . Another approach to
[determine] whether granting the variance violates basic zoning
objectives is to examine whether granting the variance would
threaten the public health, safety or welfare. (emphasis added)

Here, the accessory structure was built by a former owner after a permit was received
from the Building Department. It is unclear why the variance requirement was not learned during
the permit approval process. In any event, the structure was an existing condition when Karona
purchased the property. Since: the building will be used for a garage, a positive feature compared
to existing uncovered parking only; and will if issued a CUP by the Planning Board provide a
DADU as is permitted under the Portsmouth Zoning Ordinance and mandated by State statute
NH RSA 674:72; is on a lot that was permitted (“no jurisdiction”) by the Planning Board in 1958
(Exhibit 5); has frontage on the private Artwill Avenue which is built to public street
specifications, where a home already exists, it is reasonable to allow the accessory building to
remain via this minimal zoning relief. The building, on a large lot, is the last on a short, private
dead-end street, providing covered parking in a neighborhood of homes, public swimming pool,
high school and other nearby commercial and residential uses. (Exhibit 3, Satellite Photo) The
lack of frontage on a public street will neither “alter the essential character of the locality nor

threaten the public health, safety or welfare.”

3. Granting the variance will not diminish surrounding property values.

The accessory building already exists. The lot and existing home have long existed. The
accessory building was granted a permit to a prior property owner, and it was not realized or
discovered via City review that zoning relief was needed until after the building was constructed.
The new building is on the far side of the existing home on a private dead-end street. To the
casual observer, the lack of public street frontage is not readily ascertainable. Given that the area
is a mixture of homes, public swimming pool, high school, churches and other nearby residential
and commercial uses, it is clear that granting this slight “frontage” variance will not diminish

surrounding property values.

4. Denial of the variances results in an unnecessary hardship.

a. Special conditions distinguish the property/project from others in the area.

Financial hardship alone does not justify a variance; however, when considered in the

overall picture, it is one of the considerations. Karona purchased the property with the existing
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accessory building and without knowledge that there was a technical violation of the frontage
requirement. The lot and home were long ago permitted on the private Artwill Avenue. It is not
possible to create frontage on the public Lafayette Road. Creation of the lot and construction of
any structure would require identical relief. Since it is impossible to create frontage on a public
street, special conditions exist.

b. No fair and substantial relationship exists between the general public purposes of
the ordinance and its specific application in this instance.

The frontage requirement is designed to maintain access, adequate air, light, space, and
visual perspective. The private Artwill Avenue fully provides these requirements. Given that:
this is the last property on a dead-end private street, so will be seen by almost no one; the lot was
created with Planning Board review in 1958 (Exhibit 5); the long existing single-family home;
the existing frontage on the private Artwill Avenue; the purpose of frontage requirement is meet,
so there is no reason to apply the strict frontage requirements of the zoning ordinance.

c. The proposed use is reasonable.

If the use is permitted, it is deemed reasonable. Vigeant v. Hudson, 151 N.H. 747 (2005).

This is a residential use in a residential area with the accessory building being the last on a dead-

end street that no one else will see. Accordingly, the use is reasonable.

5. Substantial justice will be done by grélnting the variance.

If “there is no benefit to the public that would outweigh the hardship to the applicant” this
factor is satisfied. Harborside Associates, L.P. v. Parade Residence Hotel, L.L.C, 162 N.H. 508

(2011). That is, “any loss to the [applicant] that is not outweighed by a gain to the general public
is an injustice”. Malachy Glen, supra at 109. While arguably technically noncompliant, the
ordinance violation is impoésible to avoid. Any structure on the lot would require the same relief.
Together with facts that: the building already exists, apparently permitted through the inspection
process; was built by a former owner; has frontage on Artwill Avenue which appears to be a
public way; frontage relief was previously granted by the ZBA in 2017; and the structure will be
seen by virtually no one since it is the last structure on the dead-end Artwill Avenue, there is no
benefit to the public from denying the frontage variance. In comparison, the owner will suffer
great harm as it would be required to remove an existing building it has paid for, and is otherwise

entirely and reasonably usable. Its removal after being permitted by the City would diminish the
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value of the property, add unnecessary costs of removal, deny a possible DADU, and leave an
uncovered-only parking situation.

It is clear that there is no benefit to public outweighing the hardship to the applicant if the
variances are denied.
V. Conclusion

For all of the reasons stated, Karona respectfully requests that the Portsmouth Zoning

Board of Adjustment grant the submitted variance requests.

Respectfully submitted,
Karona, LLC

el

By: R. Timothy Phoenix
Monica F. Kieser
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30. Mechanical/plumbing system design is to be provided by Contractor.

31. Electrical system, including security, design is to be provided by Contractor.
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EXHIBIT
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CITY OF PORTSMOUTH

Community Development Department Planning Department
(603) 610-7232 (603) 610-7216
EXHIBIT
PLANNING DEPARTMENT i (ﬂ
3

July 28, 2017

Karona, LLC
25 Park Street
Greenland, New Hampshire 03840

Re: Property at 36 Artwill Avenue, Permit #3037
Assessor Plan 229, Lot 4

Dear Applicant:

The Board of Adjustment at its reconvened meeting on July 25, 2017 completed
its consideration of your application described as follows:

Application:

9) Case 7-9.

Petitioner: Karona LLC
Property: 36 Artwill Avenue

Assessor Plan:  Map 229, Lot 4

Zoning District:  Single Residence B District

Description Detached accessory dwelling unit in an existing garage.

. Requests: Variances and/or Special Exceptions necessary to grant the required
relief from the Zoning Ordinance including the following:
1. A Variance from Section 10.521 for street frontage where 100° is

required and 0’+ exists.

Action:

The Board voted to grant the petition as presented, and re-advertised on July 18, 2017.
Review Criteria:

The petition was granted for the following reasons:

1 Junkins Avenue
Portsmouth, New Hampshire 03801
Fax (603) 427-1593



Karona LLC - Page Two
July 28, 2017

The specific frontage request before the Board will not materially change the
character of this residential neighborhood so that granting the variance will not be
contrary to the public interest and the spirit of the ordinance will be observed.
Granting the variance will result in substantial justice. The frontage is needed by
the applicant for any improvements to the property so that the loss to the applicant
by requiring strict compliance with the frontage requirement would not be
outweighed by any gain to the public.

This technical change and the specific relief required will have no effect on
surrounding property values.

There are special conditions of the property such that literal enforcement of the
ordinance would result in unnecessary hardship. The City has determined that the
property has no frontage, as defined in the ordinance, due to the fact that it fronts
on a private right-of-way which distinguishes the property from others in the
general area. While not considered a road, there is adequate access on Artwill
Avenue so that there is no fair and substantial relationship between the purpose of
the frontage requirement in the ordinance and its specific application to this
property.

As provided for in NH RSA Chapter 677, the Board’s decision may be appealed

30 days after the vote. Any action taken by the applicant pursuant to the Board’s:
decision during this appeal period shall be at the applicant’s risk. Please contact the

Planning Department for more details about the appeals process. Construction drawings

or sketches must be reviewed and approved by the Building Inspector prior to the

issuance of a building permit. Approvals by other land use boards may also be required

prior to the issuance of a building permit.

The minutes and tape recording of the meeting may be reviewed in the Planning

Department.

é/ﬁarles LeM4{ Vice-Chairman
Board of Adjustment
mek

c: Robert Marsilia, Chief Building Inspector
Roseann Maurice-Lentz, City Assessor
R. Timothy Phoenix, Esq.



Minutes of Board of Adjustment Meeting—July 25, 2017, Reconvened From July 18,2017 Page 10

Mr. Moretti recused himself from the vote.

9) Case 7-9.
Petitioner: Karona LLC
Property: 36 Artwill Avenue

Assessor Plan: Map 229, Lot 4
Zoning District: ~ Single Residence B District
Description Detached accessory dwelling unit in an existing garage.
Requests: Variances and/or Special Exceptions necessary to grant the required
relief from the Zoning Ordinance including the following:
1. A Variance from Section 10.521 for street frontage where 100’ is required
and 0’+ exists.

SPEAKING IN FAVOR OF THE PETITION

Attorney Tim Phoenix was present on behalf of the applicant. He said the principal Butch Ricci was also
present. Attorney Phoenix explained the background of the lot and showed photos of the house and the
garage and an aerial context of the neighborhood. He noted that they had a Conditional Use Permit
(CUP) from the Planning Board that was on hold until they got more plans. He explained that it was
impossible to have frontage on the street because of a 1958 ruling that the Planning Board to not let it
have frontage, so it was a nonconforming condition. He said the new building required relief because the
overall lot had no frontage on a public street. He reviewed the criteria and said they would were met.

Mr. Mulligan said he had a hard time with whether the structure would qualify as a detached ADU, due to
the square footage and it not being separated by the primary dwelling by at least 20 feet. Attorney
Phoenix said even if the ADU were denied, the garage could still be put to good use. He said the distance
and size could be waived by the Planning Board.

Mr. Mulligan said the project had a checkered history because the prior owner well exceeded the scope of
the building permit that he was granted. He said the owner previously went before the Board before the
ADU Ordinance to seek relief and was shut down, so he wanted to be careful about granting relief based
on a preexisting condition that was sort of illegal. He said that the nonconforming condition of the garage
was more than its position on a private road with no frontage. Attorney Phoenix said the garage was given
the building permit and then inspected. He said the owner got into issues about the quality of the framing
and so on. He said a variance was needed at the time for that type of use but wasn’t needed any longer.
He said Mr. Ricci bought the property subjective to a Cease and Desist order. He asked that that
applicant not be penalized for the sins of a former owner.

Mr. Parrott asked whether the location and dimensions were defined, relative to the street. Attorney
Phoenix said it was defined by the factual location of the pavement but the tax map was not. Mr. Parrott
said the front setback was shown as 27.5 feet and was too little. He said he met with the Planning staff
and filed a request for a setback variance but discovered that it wasn’t a City street and there was no
setback, so he pulled the variance and submitted the new request. Mr. Parrott said he found it odd logic.

Chairman Rheaume said that one of the things mentioned was access to emergency vehicles, and he
pointed out that there was some disagreement between the neighboring properties before. He asked what
the current status of agreement among the neighboring parties that now owned the access street was and
whether there were plans to improve it.

Minutes Approved 8-15-17
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Mr. Ricci said Jean Wilson owned the property as well as most of Artwill Avenue and that she would
have to bring it up to City standards but couldn’t afford it. Consequently, he said that Artwill Avenue
would remain a private road, and the rest of the street residents would make it accessible. He said the
City wanted to extend a water line, so the residents would have City water and a maintained line instead
of a private line. He said he was working with the neighbors in accessing that road, and there were some
signs of progress.

SPEAKING IN OPPOSITION TO THE PETITION AND/OR
SPEAKING TO, FOR, OR AGAINST THE PETITION

No one rose to speak, and Chairman Rheaume closed the public hearing.
DECISION OF THE BOARD

Chairman Rheaume noted that the law had changed because it related to ADUs. He said the Planning
Department said that, because of the change in use, they wanted to ensure that the lot was fully compliant.
He said the argument was whether or not it was a street and that the Planning Department decided that the
street did not exist.

Mpr. Mulligan moved to grant the variance for the application as presented and advertised, and Mr.
Parrott seconded.

Mr. Mulligan stated that the specific relief was not that big a deal, but the checkered history could be. He
said the Board was asked whether or not the applicant could make improvements to his property, and he
would need the same relief if he just wanted to put an addition on the dormer. He said it would always be
a private street, but big enough so that a lot of improvements could be made to the main dwelling and
would require the same relief. He said he wasn’t thrilled with the idea that the ADU was about as big as
the primary dwelling, but the applicant was entitled to get the CUP from the Planning Board, so he
thought it met all the criteria. Focusing on the specific frontage requirements, he said that granting the
variance would not violate the spirit of the Ordinance and the public interest. He said the character of the
neighborhood would still be residential. Granting the variance would result in substantial justice because
the applicant couldn’t get frontage any other way, so anything he could do to improve the property would
require the same variance and therefore the loss to the applicant was not outweighed by any gain to the
public. He said the value of surrounding properties would not be diminished because, specific to the
frontage requirement, granting relief would not have any effect. He said the hardship involved special
conditions because the property that the City deemed as having no frontage because it was on a private
right-of-way distinguished it from others within the general area, so there was no fair and substantial
relationship between the purpose of the frontage requirement and its application to the property. He said
there was plenty of access on Artwill Avenue, but it just wasn’t what the City considered a road. Mr.
Mulligan said the use was a reasonable one, a residential use in a residential area, and met the criteria.

Mr. Parrott concurred with Mr. Mulligan, noting that it was a technical change, and thought it was proper
for the Board to approve it.

Chairman Rheaume said he would support the motion. He said he had thought of waiting until there was
a better legal definition for Artwill Avenue due to previous problems and relationships, but it sounded

like there was enough progress moving forward.

The motion passed by unanimous vote, 6-0.

Minutes Approved 8-15-17
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