
 
 BOARD OF ADJUSTMENT  

PORTSMOUTH, NEW HAMPSHIRE 
 

Remote Meeting Via Zoom Conference Call  
 

Register in advance for this meeting: 
https://zoom.us/webinar/register/WN__MhfIQTVRvWvxISkrPFIVg 

 
You are required to register to join the meeting over Zoom, a unique meeting ID and password will 

be provided once you register. Public comments can be emailed in advance to 
planning@cityofportsmouth.com. For technical assistance, please contact the Planning Department 

by email (planning@cityofportsmouth.com) or phone (603) 610-7216. 
 

Per NH RSA 91-A:2, III (b) the Chair has declared COVID-19 outbreak an emergency and has 
waived the requirement that a quorum be physically present at the meeting pursuant to the 

Governor’s Executive Order 2020-04, Section 8, as extended by Executive Order 2020-24, and 
Emergency Order #12, Section 3. Members will be participating remotely and will identify their 

location and any person present with them at that location. All votes will be by roll call. 
 

7:00 P.M.                                                                                                  JANUARY 19, 2021                                                                                             
                                                                 

AGENDA 
 
I.         APPROVAL OF MINUTES 
 
A) Approval of the minutes of the meeting of December 15, 2020. 
 
II. OLD BUSINESS 
 
A) Extension Request.  The request of Stephen Bucklin, Owner, for property located at 322 
Islington Street for an extension of the approval issued on February 26, 2019 to move an existing 
carriage house to a new foundation and add a one-story connector to the existing house wherein the 
following variances are required:  a) from Section 10.5A41.10A to allow a 1 foot rear yard where 
five feet is required, b) from Section 10.5A41.10A to allow a two foot left side yard where five feet 
is the minimum required; and c) from Section 10.321 to allow a nonconforming structure or building 
to be expanded, reconstructed or enlarged without conforming to the requirements of the ordinance.  
Said property is shown on Assessor Map 145, Lot 3 and lies within the Character District 4-L2 
(CD4-L2) District. 
 
B)  Rehearing Request.  The request of Jessica Kaiser and John Andrew McMahon, Owners, 
for property located at 30 Spring Street for a rehearing of the Board’s November 17, 2020 decision. 
 
C) Rehearing Request.  The request of 150 Greenleaf Avenue Realty Trust, Owner, for 
property located at 150 Greenleaf Avenue for a rehearing of the Board’s December 15, 2020 
decision. 
 

https://zoom.us/webinar/register/WN__MhfIQTVRvWvxISkrPFIVg
mailto:planning@cityofportsmouth.com
mailto:planning@cityofportsmouth.com
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D) Rehearing Request.  The request of Gregory & Amanda Morneault, Owners, for property 
located at 137 Northwest Street for a rehearing of the Board’s November 24, 2020 decision. 
 
III. PUBLIC HEARINGS – NEW BUSINESS 
 
A)  Petition of PMC Realty Trust, Owner, for property located at 500 Market Street, Unit 2B 
whereas relief is needed from the Zoning Ordinance for a change of use from Professional Office to 
Medical Office which requires the following: 1) A Special Exception from Section 10.440 Use #6.20 
to allow a medical office where the use is allowed by special exception.  Said property is shown on 
Assessor Map 120 Lot 2-2B and lies within the (CD4-L1) District.  
 
B) Petition of Brett & Stefanie Berger, Owners, for property located at 71 Brackett Road 
whereas relief is needed from the Zoning Ordinance to remove existing deck and construct a 15' x 15' 
rear addition with new 15' x 45' deck which requires the following: 1) A Variance from Section 
10.521 to allow a 10 foot rear yard where 30 feet is required. 2) A Variance from Section 10.321 to 
allow a nonconforming building or structure to be extended, reconstructed or enlarged without 
conforming to the requirements of the Ordinance.  Said property is shown on Assessor Map 206 Lot 
14 and lies within the Single Residence B (SRB) District. 
 
C) Petition of 685 State Street, LLC, Owner, for property located at 685 State Street whereas 
relief is needed from the Zoning Ordinance to add a fifth dwelling unit to an existing four unit 
building which requires the following: 1) A Special Exception from Section 10.440 Use #1.63 to 
allow a building existing on January 1, 1980 with less than the required lot area per dwelling unit to 
be converted into five units.  Said property is shown on Assessor Map 137 Lot 11 and lies within the 
General Residence C (GRC) District. 
 
D) Petition of Cherie Holmes & Yvonne Goldsberry, Owners, for property located at 45 
Richmond Street whereas relief is needed from the Zoning Ordinance to remove existing garage and 
rear addition and construct a new garage and 2-story addition which requires the following: 1) 
Variances from Section 10.521 to allow: a) a 0.5 foot front yard where 5 feet is required; b) a 4.5 foot 
rear yard where 15 feet is required; and c) a 4 foot right side yard where 10 feet is required.  2) A 
Variance from Section 10.321 to allow a nonconforming building or structure to be extended, 
reconstructed or enlarged without conforming to the requirements of the Ordinance.  Said property is 
shown on Assessor Map 108 Lot 18 and lies within the Mixed Residential Office (MRO) District. 
 
E) Petition of Karona, LLC, Owner, for property located at 36 Artwill Avenue whereas relief 
is needed from the Zoning Ordinance to convert an existing garage into a Detached Accessory 
Dwelling Unit which requires the following: 1) A Variance from Section 10.521 to allow 0 feet of 
street frontage where 100 feet is required.  Said property is shown on Assessor Map 229 Lot 4 and 
lies within the Single Residence B (SRB) District. 
 
IV. OTHER BUSINESS 
 
V. ADJOURNMENT 
 
 



BOARD OF ADJUSTMENT MEETING 
PORTSMOUTH, NEW HAMPSHIRE 

 
Remote Meeting via Zoom Conference Call  

 
7:00 P.M.                                                                                 DECEMBER 15, 2020                                                                                                                                                                                                                                                                   

MINUTES 
 
MEMBERS PRESENT: Chairman David Rheaume, Vice-Chairman Jeremiah Johnson, Jim 

Lee, Peter McDonell, Christopher Mulligan, John Formella, Arthur 
Parrott, Alternate Phyllis Eldridge, Alternate Chase Hagaman 

  
MEMBERS ABSENT: None 
 
ALSO PRESENT: Peter Stith, Planning Department   

______________________________________________ 
 
I.        ELECTION OF OFFICERS 
 
Chairman Rheaume noted that Vice-Chair Johnson would not be a Board member in 2021. 
 
Mr. Mulligan moved to reappoint Chairman Rheaume as Chairman and appoint Mr. McDonell 
as the new Vice-Chair. Mr. Hagaman seconded. 
 
Mr. Mulligan stated that Chairman Rheaume was doing a great job, especially lately under trying 
circumstances. He said the Board would miss Mr. Johnson and would welcome Mr. McDonell, 
who had made cogent and persuasive motions as a Board member. 
 
The motion passed unanimously, 7-0. 
 
II. APPROVAL OF MINUTES 
 
A) Approval of the Minutes of the November 17 and 24, 2020 Meetings 
 
It was moved, seconded, and passed by unanimous vote (7-0) to approve both sets of minutes as 
presented. 
 
III. OLD BUSINESS 
 
A) Petition of 150 Greenleaf Avenue Realty Trust, Owner, for property located at 150 
Greenleaf Avenue for Appeal of an Administrative Decision that the following are required: 1) 
A Variance from Section 10-208 Table 4 - Uses in Business Districts (2009 Ordinance, Section 
10.592.20 in current Ordinance) that requires a 200 foot setback from any adjoining Residential 
or Mixed Residential district for motor vehicle sales.  2) A Variance from Section 10-1201, Off-
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Street Parking (2009 Ordinance, Section 10.1113.30 in current Ordinance) that requires a 100 
foot setback for business parking areas from any adjoining Residential or Mixed Residential 
district. 3) A Wetland Conditional Use Permit for development within the Inland Wetlands 
Protection District.  Said property is shown on Assessor Map 243 Lot 67 and lies within the 
Gateway Neighborhood Mixed Use Corridor (G1) District.  
 
Mr. Mulligan recused himself from the petition, and Mr. Hagaman took a voting seat. 
 
SPEAKING TO THE PETITION 
 
Attorney John Kuzinevich was present on behalf of the applicant. He said the applicant James 
Boyle bought the property in 2004 and converted it into an auto dealership, but at the time there 
was no 200-ft buffer for auto uses, so he was grandfathered into not having the 200-ft buffer. He 
said several changes were made to the buffer between 2006 and 2010 and that the Planning 
Department’s version of the ordinance was incorrect because it was not validly cast. He said 
there was no provision of free copies of the ordinance as required by the Charter, so they had to 
go back to the 2006 version, which stated that there could be no outdoor storage in the 200-ft 
buffer. He said the court determined that the displayed vehicles did not constitute outdoor 
storage. He said the second issue was parking. He said the Statute prohibited parking in the 100-
ft buffer, but he said storage of new vehicles for sale and display did not constitute parking and 
they could display up to the 50-ft buffer line. He said the court in the eminent domain found that 
the City was trying to raise points to further delay development. He said the Board should not be 
a tool for preventing that development and should apply the zoning laws. Relating to the third 
request, he said the Conditional Use Permit (CUP) issue for supposed wetlands should not have 
to be dealt with by his client because the jury had determined that the wet areas were a nuisance 
created by the City. He said his client did not need a CUP because the land should be all dry 
lands and the City’s actions were a ploy to alter the course of litigation and prevent development. 
He said his client had the appropriate dressage and alteration of terrain permits pursuant to a 
remedial decree approved by the Rockingham Superior Court. He cited the Village of Arlington 
Heights case, which held that a remedial consent decree approved by the court trumped zoning or 
planning and land use regulation. He said the City Attorney said the case from Illinois didn’t 
have to be followed. He said all the City’s actions were unfair and illegal. 
 
Mr. McDonell said Attorney Kuzinevich‘s first point regarding setbacks for motor vehicle sales 
was that the 2006 and 2009 ordinance amendments were not validly adopted, but that the 
Board’s point was that the City Charter stated that the public was to be notified of the availability 
of a copy of the proposed amendment at no charge. He said he looked at the Charter’s current 
version about the publication of a notice in a daily City newspaper and found no explanation of 
the purpose of the ordinance and information about where a citizen might get a copy of it. He 
said the second requirement was that, if the full text was not published, the City Manager had to 
make a copy available without charge. He asked Attorney Kuzinevich if he was stating that the 
City did not make a copy available without charge or didn’t include a public notice stating that 
they would make a copy without charge. Attorney Kuzinevich agreed. Mr. McDonell said he 
didn’t see anything in the Charter requiring the City to make a copy without charge.  
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Regarding Attorney Kuzinevich’s second point, Mr. McDonell said the setback for parking areas 
was cited in a few cases, and he asked if there were any cases about controlled parking in New 
Hampshire. Attorney Kuzinevich said the only cases he found with that kind of zoning for a car 
dealership were the ones he cited. Regarding the wetlands issue, Mr. McDonell said the City’s 
responsibility relating to the applicant’s proposition was that the consent decree required the 
grant of some permit, and that granting the permit did not relieve the applicant of the obligation 
to get required local, state, or federal permits. Attorney Kuzinevich said they didn’t have an issue 
with federal permits but were only looking at the City, which created the problem of being the 
source of the permit. Mr. McDonell said he had a copy of the permit but not the actual decree, 
and that it didn’t order the State to grant the permit but it ordered the applicant to make it 
happen. Attorney Kuzinevich said it ordered them to apply and get the work done and it ordered 
the State to grant the permit. Mr. McDonell asked if it ordered the municipality to do anything. 
Attorney Kuzinevich said no, that the municipality was aware of the legal action and received 
notice, so it could have been heard on the day the consent decree was approved, but he believed 
that the City was in court that day and wasn’t made a party. He said it was probably the only 
consent decree concerning wetlands where one was told to build a parking lot. He said the 
wetland area had been a dump and chemicals were leaching, so doing the remediation would cap 
them. He said his client was strengthening the berm where the sewer line was and doing other 
environmental work, which caused the City to issue cease-and-desist actions and seek revenues 
against him. He said the City tried to keep it as a polluted wetland and that there was no rationale 
regarding how to address the site. He said it went back to 2004 or 2005, when his client had 
offered to give City the sewer line for free if there weren’t obstacles to development, but the City 
dug in harder to prevent development. 
 
Mr. Parrott said there was a note in the 2009 plan about the third wetland area stating that it was 
less than a half-acre and that no buffer zone applied, yet there was a buffer zone line drawn 
around it. He asked what the actual area was of the dumped wetland. Attorney Kuzinevich said 
he didn’t know and that the small wetland was not in the area they were talking about.  
 
Chairman Rheaume said the concern stated in Attorney Kuzinevich’s brief was that the 2009 
ordinance didn’t apply. He asked what difference that made. Attorney Kuzinevich said it was the 
money, which was very different from 2009 and 2006. He said he quoted the 2006 language and 
that the 2009 ordinance expanded the prohibition of the 200-ft buffer use as opposed to a clause 
that talked about outdoor storage. Chairman Rheaume said the 2009 ordinance that the City 
Attorney provided was slightly different and talked about motor vehicle sales and provided areas 
for parking, display and storage materials being 200 feet from residential or mixed-residential 
districts. Attorney Kuzinevich said that language should not apply. Chairman Rheaume said the 
2010 meeting minutes showed that the City was arguing that the more recent 2010 version 
should apply, which indicated to him that it should go through the normal process and that the 
applicant had agreed. Attorney Kuzinevich said they were looking at the global issue back then. 
Chairman Rheaume verified that in 2009, the applicant had not made any argument that the 2009 
version was invalid for some reason. Attorney Kuzinevich said he didn’t remember but didn’t 
think so because they didn’t get far enough into the process. Chairman Rheaume said the City 
Attorney provided a plan recently dated November 2016, and he asked Attorney Kuzinevich if 
that was the 2010 plan that he and his client had submitted to the City. Attorney Kuzinevich said 
he believed it was. Chairman Rheaume said the 200-ft buffer would apply along the north 
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property line and was also the boundary between the zone that 150 Greenleaf Avenue was in and 
the SRB properties. Attorney Kuzinevich said the City owned the property on the bypass, so it 
was a municipal zone. It was further discussed. Attorney Kuzinevich said that, under the 2006 
version, they had not anticipated any outdoor storage of materials because the version was 
loaded with materials. He said there would be a display of vehicles rather than storage because 
the law determined storage as being more in the back of the property as opposed to where 
consumers would go. Chairman Rheaume asked what all the parking was used for if it wasn’t for 
storing or parking vehicles. Attorney Kuzinevich said they were displaying the vehicles. 
Chairman Rheaume asked what was being done to prevent vehicles from parking there, noting 
that there was a handicap parking spot, which was odd if the intent was to display vehicles rather 
than allow customer parking. Attorney Kuzinevich said the parking for the customers was in the 
front of the building and was the only logical place to park. He said there would be new cars all 
along the side and at times would be stacked parking. Chairman Rheaume asked what would be 
done to ensure that cars would not be parked in the area for displaying vehicles. Attorney 
Kuzinevich said it was subject to signage. Chairman Rheaume asked if there was anything in 
prior approvals from land boards indicating that using unpaved areas for vehicle storage was an 
acceptable use. Attorney Kuzinevich said the issue had never come up and that his client was 
forced to do it for some time, but the City never objected to it. He said his client had envisioned a 
2-3 dealership campus from the beginning, and when they met with the City for the first 
renovation of the building, the concept that it was just one unified automotive site came up.  
 
Regarding the wetlands permit, Chairman Rheaume said the consent decree required 
development of the property and the issuance of AOT and wetland permits, and he asked what 
those were. Attorney Kuzinevich said the AOT was alteration of terrain, and if more than 
100,000 feet of soil was moved around, one had to prove that they weren’t flooding other 
properties or changing the property’s water drainage flow. He said wetland permits were dredge 
and fill permits. Chairman Rheaume reasoned that it would then be the responsibility of the City 
to look at other aspects of what their requirements were for wetlands, and that perhaps other 
things the client was doing were separate from the decree that could be of concern to the City 
and would require the CUP. Attorney Kuzinevich said he didn’t think there were any. Chairman 
Rheaume read the New Hampshire Department of Environmental Services (NHDES) permit and 
said Attorney Kuzinevich’s argument was that he was required to move forward with all the 
development to meet the consent decree. He asked why Attorney Kuzinevich was discounting 
local permits. Attorney Kuzinevich said it was because of the Arlington Heights case that stated 
that that a consent decree requiring remediation trumped any zoning or other land use 
regulations. He said the City could not hold up the remediation. He said the reason the back 
property was wet was a result of the City creating a nuisance and that the City should be 
responsible for returning it to a dry state.  
 
Mr. Hagaman asked if the applicant had a deadline to complete the remediation regardless of 
whether the expansion of the property occurred. Attorney Kuzinevich said there were dates set 
for when the permits had to be applied for and that the developments would occur after getting 
the permits. He said there was no timetable given. In response to further questions from Mr. 
Hagaman, Attorney Kuzinevich said the client had to solve the problem in the back under the 
consent decree, and it had to be capped to prevent the other pollutants from leaching. He said the 
NHDES and the court were concerned that there wasn’t a good enough structural integrity of the 
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berm with the sewer line and that it could be overwhelmed in storm conditions, so a good 
environmental situation had to be provided. Relating to the fact that his client was grandfathered 
into using the property for car display or storage and the buffer should not apply, he did not 
consider it an expansion of an existing use, but rather a modification of putting down pavement 
where there was none. He said the site had always been a single automotive use. He said the 
Supreme Court determined in the 2006 case that his client wasn’t engaged in storage by 
displaying cars and that it addressed the outdoor storage materials.  
 
Planning Director Juliet Walker was present and summarized the key points from the review 
letter that she had submitted. She said the City in 2010 determined that the dealership was 
subject to zoning for 2009, which included an expansion of the parking area and the addition of 
one building. She said it was postponed and the owner had indicated that he wanted to proceed 
with securing his land use for the expansion. She said the Planning Staff reviewed the updated 
plan and the display of cars had to be set back 200 feet from any residential parking.  She said 
she based her review on the site plan application that was submitted, which also referenced the 
2009 zoning. City Attorney Suzanne Woodland was present and said the NHDES was a separate 
agency pursuing its own regulations, and enforcement decisions did not prevent the City from 
pursuing its own ordinance and policies relating to environmental issues.  
 
Mr. Hagaman asked if there was evidence to contradict the allegations that the ordinance 
changes were not properly publicized or that proper notice was not given, and if there were 
additional changes in 2009 that would impact the plan being considered in 2009. Attorney 
Woodland said the proper publication of the ordinance did come up in the Superior Court and 
that it included affidavits from the City. She said efforts were made to make the ordinance 
change available and that the applicant had participated in some of the public hearings. 
 
Chairman Rheaume asked if the 2009 change effective in 2010 or earlier changes would have 
impacted the ordinance in 2009. Attorney Woodward said the focus was the 2009 and 2010 
change and that she could supply the changes in 2006 for the 200-ft setback. She said there was 
an affidavit from the Planning Department Director explaining what the ordinance was. She said 
prior to 2006, the City ordinance included the provisions about outdoor storage areas having to 
be more than 200 feet away from a residential district. In 2004, for expansion of the dealership, 
the City said that the phrase ‘outdoor storage areas’ meant vehicle inventory or display. She said 
the client appealed the City’s action, and in 2006 the Superior Court supported the City’s 
interpretation. She said it was ‘cars on a lot’, whether you called it display or storage. She said 
they had a favorable ruling at Superior Court, and then it was appealed to the Supreme Court. 
She said the City gave the same kind of notice in terms of publication on the website and 
available copies. Chairman Rheaume said the talk about outdoor storage areas must have been 
the pre-2006 wording, and between 2006 and 2009, the wording ‘provided areas for parking, 
display, and storage of vehicles’ would have been in effect. Attorney Woodland agreed.  
 
Mr. McDonell pointed out that one section of the restriction setbacks for parking specifically 
called out parking, display, and storage of vehicles, and another section said it defined parking 
setbacks. He questioned whether parking under Section X.1201 also meant the display and 
potential storage of vehicles and asked how that played into the calculation of what offsite 
parking was required. Ms. Walker said those two requirements in the ordinance were not 
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mutually exclusive and that both applied. She said in order to determine parking in terms of off-
street parking requirements, they needed to know that parking was designated for such, other 
than display, and ensure that the applicant met the requirements for minimum parking.  
 
Chairman Rheaume opened the public hearing. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
  
Attorney Kuzinevich said that a big issue relating to the mechanism for publication and getting 
the correct ordinance passed out to the public was that the Charter did not indicate that posting 
on a website was sufficient notice for publishing an ordinance change. He said the City posted it 
on the website instead of making hard copies available. He said there was discussion about 2009 
versus 2010 in the courts, but there was no adjudication about the 2006 versus 2009 issue. 
 
No one else was present to speak, and Chairman Rheaume closed the public hearing. 
 
DISCUSSION OF THE BOARD 
 
Mr. Hagaman said the applicable ordinance with the language change that captured storage and 
display seemed to be in effect for the 2009 application or plan and that, based on the City Staff’s 
testimony, there was no indication that the revision had an abnormal process that would not have 
involved the same public notice that all ordinance changes went through. Mr. Formella agreed 
but said he was more sympathetic to the applicant’s issue of whether the 100-ft buffer of parking 
applied. He said the applicant made a persuasive argument that what he was doing wasn’t really 
parking within the meaning of the ordinance but was more display or storage. Mr. Formella also 
noted that another section of the ordinance broke out the terms ‘display’ and ‘storage’ from 
‘parking’, so they were different things. He said he was wrestling with the issue of the CUP 
permit but thought the argument about the consent decree with NHDES should be made before 
the Planning Board. He said he would probably grant the appeal on the determination of the 100-
ft buffer but deny the 200-ft buffer for storage and hold off on the third request for the CUP. 
 
Mr. McDonell said he agreed with Mr. Formella and Mr. Hagaman. He said the second request 
dealt with parking and access ways. He said he wasn’t convinced on the parking question and 
hadn’t seen anything in the NHDES of what constituted parking, but there seemed to be a 
discrepancy in what the ordinance said and how it dealt with parking, display, storage, and other 
uses of vehicles. He said he didn’t know how to counter the applicant’s argument that the display 
cars were moved and didn’t create the noise, traffic, and other impacts that parking would cause. 
He said there was less of a reason for the City to want to restrict something like that. He said the 
effective use of the area would also be governed by the setbacks for vehicle sales. He said he was 
inclined to rely on the affidavits that stated that the City had followed the requirements for 
publication, and if the 2009 ordinance applied, he thought it was clear. He said the bad faith 
discussion in the applicant’s memo talked about a case where an application was delayed by the 
municipality on purpose until a law could be amended that would allow the municipality to 
authorize denial of the application, but that he didn’t get the sense that it was applicable to the 
applicant’s case. As far as the wetlands, he said the consent decree was between the State and the 
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landowner and it imposed obligations on the landowner. He didn’t think the City should try to 
throw up roadblocks to prevent the landowner doing what he was required to do by the State, but 
he didn’t think it relieved the applicant of getting other permits. 
 
Vice-Chair Johnson said he agreed with Mr. Formella and Mr. McDonell about the parking and 
the intent of restricting parking near a residential area. He said he didn’t think of the parking lot 
as a typical one that had exhaust from cars, night headlights, and so on. Mr. Hagaman agreed and 
said there was a bit of a distinction for the parking. He said he was okay with the 100-ft setback 
from residential areas but wasn’t sold on the CUP. He said the decree stated that local ordinances 
could impact the process. He said he was inclined to deny the appeal on the first and third 
requests but was leaning toward granting the second request for the setback as it pertained to 
actual parking. Mr. Lee said the cars for sale on the lot were a product for sale and that it was 
irrelevant whether they were parked or displayed.  
 
Mr. Parrott said the applicant claimed that, because the City didn’t advertise the ordinance 
change perfectly, the dealership was in the dark as to what was going on, yet another part of the 
City’s Memo stated that the dealership was actively involved in the drafting of the ordinance 
changes. He said the applicant couldn’t complain after the fact that they didn’t know what was 
going on. He said the discussion of whether a vehicle was on display or parked or stored was 
mute because the objective of those setbacks was to protect the residential areas from activities 
that weren’t friendly to them. He said the reason why the vehicle was there was less important 
than the fact that it was there. He said it was a complicated issue because the City acted in good 
faith and the dealership was trying to maximize their business. He thought it was unfortunate that 
the applicant was using more of the lot for parking vehicles than had been agreed to, but if the 
argument was that less than perfect enforcement of an agreement eliminated the need to ever 
enforce it and that someone could do what they liked, he couldn’t buy that argument either. 
 
Chairman Rheaume said he was in favor of not granting the appeal for any of the three items. He 
said the first request came down to whether the 2009 ordinance was in effect at the time the plans 
were put into place and whether providing the information on a website was equivalent to 
distributing hard copies. He said if the argument was that the 2009 ordinance was in place, it 
made it clear that the Planning Department was in the right by stating that it was a potential 
concern and also a concern with the southerly property line because the SRB zone affected the 
parking there. He said the 100-ft setback verbiage was clearer but the 2009 one had a distinction 
between parking, display, and storage. He further stated the reasons why he thought the Planning 
Department was correct in saying that it should be subject to that based, on the information 
provided. He said the legal documentation did not negate the City’s ability to recognize that the 
applicant had to get the CUP, but there might be other issues that the City should add on. 
 
DECISION OF THE BOARD 
 
Mr. Formella moved to deny the appeal for Request 1, grant the appeal for Request 2, and deny 
the appeal for Request 3. No one seconded the motion. 
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Mr. McDonell said the definition of parking on the second point was ambiguous as to how the 
spaces were going to be used. He referenced Chairman Rheaume’s point of the handicap space 
raising ambiguity about whether everything in the 100-ft buffer would be display vehicles and 
whether that was the reason that the Planning Department said a variance for the second point 
was required. He suggested amending the motion to deny the second request. Mr. Formella 
agreed and noted that Attorney Kuzinevich had said it would not be parking and that any 
vehicles in that area would be display or storage vehicles. 
 
Mr. McDonell moved to deny all three requests, and Mr. Parrott seconded. 
 
Mr. McDonell said the first request, the 200-ft setback for motor vehicle sales, came down to 
whether or not the 2009 amendment was properly adopted. He said the applicant said it wasn’t 
the case, but the Board had an assertion by the City’s Legal Department and the affidavit from 
the City Planner that the procedures were followed, so the 2009 version of the ordinance would 
be applicable and the 200-ft buffer clearly would apply, given the language of the 2009 
ordinance. He said the applicant’s representative made other points about whether the City had 
engaged in bad faith in enacting that amendment. He said it wasn’t proven and that he didn’t 
agree with that assertion. He said the case law that the applicant’s representative cited did say 
that city municipalities acted in bad faith, but he didn’t see any evidence that it applied to this 
case and that he didn’t buy the argument that the entire site was originally approved for 
automotive use and that what was proposed was just a continuation of the use and not an 
expansion. He said it was clearly an expanded use. 
 
Mr. McDonell said the second request relating to the 100-ft setback for business parking areas 
and what constituted parking had ambiguity under Section X.1201. He said he agreed with the 
applicant’s representative that it was customer parking and that it was in line with the applicant’s 
argument on what the purpose of the parking ordinance would be. He said the proposal did not 
clearly show that that was what was proposed within the 100-ft setback. He said if he had been in 
the Planning Department looking at it back then, he would say it wasn’t clear to him that what 
was proposed in the 100-ft boundary didn’t constitute parking, and he would think the applicant 
was required to get a variance. Regarding the third request for the wetlands CUP, he said the 
consent decree from 2013 stated that certain work was required and that the NHDES had to grant 
certain permits. He said the only permit the Board had seen indicated that it did not relieve the 
applicant of the obligations to comply with other laws or to apply for state, local, or federal 
permits, and that the City had asserted that a local permit was required. 
 
Mr. Parrott concurred and had nothing to add. 
 
Chairman Rheaume said he would support the motion and referenced his earlier discussion. 
 
The motion passed by a vote of 5-2, with Mr. Formella and Mr. Lee voting in opposition to the 
motion. 
 
B) Petition of 111 Maplewood Avenue, LLC, Owner, for property located at 145 
Maplewood Avenue wherein relief is needed from the Zoning Ordinance for signage for new 
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building which requires the following: 1)  A Variance from Section 10.1251.20 to allow a 57 
square foot freestanding sign where 20 square feet is the maximum allowed. 2)  A Variance from 
Section 10.1242 to allow wall signs above the ground floor on all sides of the building. 3) A 
Variance from Section 10.1242 to allow wall signs above the ground floor on a side of a building 
not facing a street. 3) A Variance from Section 10.1144.63 to allow illuminated signs above 25 
feet from grade.  Said property is shown on Assessor Map 124 Lot 8-1 and lies within the 
Character District 5 (CD5) District. 
 
Mr. Mulligan resume his voting seat and Mr. Hagaman returned to alternate status. Chairman 
Rheaume noted that the Board approved Variances 1, 2, and 3 at the previous meeting and had 
postponed Variance 4 (noted as the second Variance 3 in the petition) for review. 
 
SPEAKING TO THE PETITION 
 
Attorney Chris Boldt and architect Chris Lizotte were present on behalf of the applicant. 
Attorney Boldt said he submitted a night view of the wall washer lights and that they were more 
of an architectural design and would not be glaring. He reviewed the criteria in full. 
 
Chairman Rheaume verified that the reason the applicant needed the variance was for the wall 
washer lights and not for the internally-illuminated signs above 25 feet. Mr. Parrott asked what 
the functional purpose of the wall washer lights was, since there was already a good deal of 
lighting for other purposes on the building. Attorney Boldt said the purpose was for decorative 
architectural features. In response to other questions from the Board, Attorney Boldt said the 
signs attached to the building didn’t have text yet but would be internally illuminated and not 
bright. Mr. Lizotte said they would be a standard white and would not change color. Attorney 
Boldt said they had a letter from the HDC stipulating that the lighting would not change color. 
 
It was moved, seconded, and passed unanimously (7-0) to reopen the public hearing. 
 
SPEAKING IN FAVOR OF THE PETITION 
 
No one was present to speak. 
 
SPEAKING IN OPPOSITION TO THE PETITION 
 
Bruce Ocko said he owned a condominium unit at 233 Vaughan Street and thought the wall 
washer lights and illuminated signs would cast a lot of light toward his building and would 
diminish his building’s property values. He asked what the hardship was for having the wall 
washer lights since they were just an architectural design. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
Attorney Boldt said the ell near the underground parking garage would be lit as well as a light 
near the lobby. He said there would be no light from any luminaires on the outside of the 
building. He said the intention of showing the bars of lights was the worst-case scenario before 
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the lettering went on and that the lettering would block a lot of the light. He said the hardship 
was justified, given the special conditions of the property. He emphasized that they would not 
wash every wall panel but that it was an architectural feature that the owner wanted. 
 
Mr. Ocko said the fact that the owner wanted the architectural feature did not create a hardship. 
 
No one else was present to speak, and Chairman Rheaume closed the public hearing. 
 
DISCUSSION OF THE BOARD 
 
Vice-Chair Johnson said he didn’t see the proposed additional lighting as being a big deal but 
had trouble finding a hardship as to why it had to be there. He said the renderings were helpful to 
understand where the signage and wash lights would be but wasn’t a true depiction of the 
brightness of an area or a fixture. Mr. Lee said a Bridge Street building currently had a lot of 
exterior lights and lit up the parking lot and the side buildings at 5 a.m. and that the applicant’s 
building had even more lights that would flood toward Mr. Ocko’s building. He said it was the 
reason the Board denied the eyebrow light for the AC hotel. Chairman Rheaume said he would 
be in favor of allowing the variance, noting that the applicant was held hostage by some of the 
ordinance’s oddities regarding building lighting. He said the applicant’s building had a lot less 
light than the AC hotel and thought the hardship was that the property was more removed from 
its adjacent neighbors than the AC hotel and was more adjacent to commercial spaces.  
 
DECISION OF THE BOARD 
 
Mr. Lee moved to deny the variance request, and Mr. Parrott seconded. 
 
Mr. Lee said the request was contrary to the public interest and did not meet the spirit of the 
ordinance due to the building’s proximity to Mr. Ocko’s building. He said the lights from the 
signage and the wall washer lights would create a hardship for Mr. Ocko’s building and would 
diminish its value. Mr. Parrott concurred and said he couldn’t see anything inherent in the 
property that constituted a hardship and that it was reinforced by the statement made by Attorney 
Boldt that the purpose of the wall washer lights was strictly decorative.  
 
Vice-Chair Johnson said he would support the motion but thought the lighting and signage 
approach was respectful and that it wouldn’t be that close to Mr. Ocko’s building. He said there 
should be more flexibility when someone chose to live in a downtown commercial zone. Mr. 
McDonell said he would not support the motion because the variance request met the spirit of the 
ordinance. He said wall washer signs were not really dealt with in the ordinance, and the 
hardship was the nature of the building that had an undulating façade, which was enough of a 
special condition to make use of not only the signs with lettering but also the wall washer signs.  
 
The motion to deny passed by a vote of 4-3, with Mr. McDonell, Mr. Mulligan, and Chairman 
Rheaume voting in opposition. 
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It was moved, seconded, and passed unanimously (7-0) to suspend the 10:00 o’clock meeting 
ending rule. 
 
IV. PUBLIC HEARING – NEW BUSINESS 
 
A) Petition of Jonathan Sandberg, Owner, for property located at 160 Bartlett Street 
whereas relief is needed from the Zoning Ordinance to construct a 6' x 15' mudroom addition on 
the rear of the house which requires the following: 1) A Variance from Section 10.521 to allow 
34% building coverage where 25% is the maximum allowed.  2) A Variance from Section 
10.321 to allow a nonconforming structure or building to be extended, reconstructed or enlarged 
without conforming to the requirements of the Ordinance.  Said property is shown on Assessor 
Map 163 Lot 5 and lies within the General Residence A (GRA) District. 
      
SPEAKING TO THE PETITION 
 
The applicant Jonathan Sandberg was present to review the petition. He said the house was very 
small and that its main entrance was in the back and went into the kitchen. He said the 
neighborhood was dense and that almost all the houses were built out to the street and all had 
mudrooms. He said the mudroom would provide storage and keep the house warmer and cleaner. 
 
Chairman Rheaume asked if the small mudroom would be strictly a mudroom area. Mr. 
Sandberg agreed and said they might open an interior wall to have a window. 
 
Chairman Rheaume opened the public hearing. 
 
SPEAKING IN FAVOR OF THE PETITION 
  
Josh Pierce of 164 Bartlett Street said he and his wife were in support of the project.  
 
Carla and Ed Rice of 25 Morning Street said they were neighbors and supported the project. 
 
SPEAKING IN OPPOSITION TO THE PETITION OR 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one rose to speak, and Chairman Rheaume closed the public hearing. 
 
DECISION OF THE BOARD 
 
Mr. Mulligan moved to grant the variances as presented and advertised, and Mr. Lee seconded. 
 
Mr. Mulligan said the lot was substandard and almost half as big as the minimum required, and 
the small home was right up on the busy street, so all the activity was oriented to the rear of the 
house where the primary entrance was. He said the mudroom made a lot of sense and would 
meet all the criteria. He said granting the variance would not be contrary to the public interest or 
the spirit of the ordinance because the essential character of the neighborhood would not change. 
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He said substantial justice would be done and that the loss to the applicant would not be 
outweighed by any gain to the public. He said granting the variance would not diminish the 
values of surrounding properties, noting that there would be a slight increase in the 
nonconformity but it was in a neighborhood that was dense and had a lot of nonconforming 
properties itself, so property values would not be negatively affected. He said the hardship was 
the property’s special conditions were the substandard lot in size with a very small home on it 
that was built up against a very busy right-of-way, which oriented all the activity to the rear of 
the house. He said there was no fair and substantial relationship between the purpose of the lot 
coverage requirement and its application to the property because it was already nonconforming 
and wasn’t an extreme increase. He said it was a reasonable residential use in a residential 
neighborhood and should be granted.  
 
Mr. Lee concurred and said it might result in a slight increase in property values for the house 
and adjacent homes. Chairman Rheaume said he would support the motion, noting that there 
were some pocket areas in the neighborhood that were more of a General Residence C zone. 
 
The motion passed by unanimous vote, 7-0. 
 
B) Petition of The Rice Family Revocable Trust of 1988, Owner, for property located at 
25 Morning Street, Unit B whereas relief is needed from the Zoning Ordinance to construct a 6' 
x 21' deck which requires the following: 1) Variances from Section 10.521 to allow a) a 2 foot 
side yard where 10 feet is required; and b) 32% building coverage where 25% is the maximum 
allowed.  2) A Variance from Section 10.321 to allow a nonconforming structure or building to 
be extended, reconstructed or enlarged without conforming to the requirements of the Ordinance.  
Said property is shown on Assessor Map 163 Lot 19-2 and lies within the General Residence A 
(GRA) District.    
  
SPEAKING TO THE PETITION 
 
The applicant Carla Rice was present and said the house was a two-unit building. She said the 
hardship was that the common area was split into two sections and that her side had the walkway 
going through it so it wasn’t private. She reviewed the criteria and said they would be met.  
 
There were no questions from the Board. Chairman Rheaume opened the public hearing. 
 
SPEAKING IN FAVOR OF THE PETITION 
 
Josh Pierce of 154 Bartlett Street said he and his wife were in full support of the project. 
 
Jonathan Sandberg of 160 Bartlett Street said the project would improve the neighborhood. 
 
SPEAKING IN OPPOSITION TO THE PETITION OR 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one rose to speak, and Chairman Rheaume closed the public hearing. 
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DECISION OF THE BOARD 
 
Mr. Formella moved to grant the variance requests as presented and advertised, and Vice-Chair 
Johnson seconded. 
 
Mr. Formella said granting the variances would not be contrary to the public interest and would 
observe the spirit of the ordinance. He said it was already a dense neighborhood, and adding the 
small deck in the proposed location would not alter the essential characteristics of the 
neighborhood. He said substantial justice would be done because there would be no gain to the 
public by denying the variances and it would be a loss to the applicant because they would be 
unable to build the space for their family to use. He said it would not diminish the values of 
surrounding properties, noting that the neighbors had testified that the project would be an 
improvement and might increase property values. He said literal enforcement of the provisions of 
the ordinance would result in an unnecessary hardship because the property was unique due to its 
odd location in the middle of all the other properties. He said the concerns of the building 
coverage and setbacks ordinance were based on light and air, and those concerns would be wiped 
away because the building was in the middle of the other properties, and increasing the 
nonconformity by adding a small deck would not cause any issues. He said there was no 
substantial relationship between the ordinance’s provisions and its application to the property 
because the use was reasonable and the property was already nonconforming. 
 
Vice-Chair Johnson concurred. He said the location in the center of all those other properties 
created a unique entrance to the property. He said it was a low-impact solution that would be a 
win-win for everyone. Chairman Rheaume said he would normally be concerned about a 2-ft 
setback, but the deck would be maintained due to the open area around it. 
 
The motion passed by unanimous vote, 7-0. 
       
C) Petition of Sean Miller, Owner, for property located at 303 Thornton Street whereas 
relief is needed from the Zoning Ordinance to construct an addition to an existing home which 
requires the following: 1) A Variance from Section 10.521 to allow a 5 foot front yard where 15 
feet is required.  2)  A Variance from Section 10.321 to allow a nonconforming structure or 
building to be extended, reconstructed or enlarged without conforming to the requirements of the 
Ordinance.  Said property is shown on Assessor Map 162 Lot 5 and lies within the General 
Residence A (GRA) District.   
 
SPEAKING TO THE PETITION 
 
The applicant Sean Miller was present. He said he and his architect agreed that building the 
addition at the front of the house instead of the back would open up the house more and gain an 
upstairs bedroom. He reviewed the criteria and said they would be met. 
 
There was no questions from the Board. Chairman Rheaume opened the public hearing. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
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There was no one present to speak. Chairman Rheaume said the Board received a letter in 
support of the project. He closed the public hearing. 
 
DECISION OF THE BOARD 
 
Mr. Parrott moved to grant the variance requests as presented and advertised, and Vice-Chair 
Johnson seconded. 
 
Mr. Parrott said granting the variances would not be contrary to the public and would observe the 
spirit of the ordinance because the house was small and very close to the street, which was 
typical of that neighborhood, and the proposed addition was in the logical place. He said 
substantial justice would be done because the project would make the house more useful and 
there would be no harm to the general public. He said granting the variances would not diminish 
the values of surrounding properties because the house was similar to nearby ones and the 
addition would make the house look nicer and reflect well on adjacent properties. He said 
enlarging the living space of a small house was a reasonable request and that the hardship was 
the narrowness of the lot. He said all the criteria were satisfied. 
 
Vice-Chair Johnson concurred. He said one of the special conditions of the property was that the 
property line was deceiving as it related to the street. He said that matching the 15-ft front yard 
setback would make the property much more of an outlier than the rest of the properties.  
 
The motion passed by unanimous vote, 7-0. 
 
V. OTHER BUSINESS 
 
The Board wished Vice-Chair Johnson well. Chairman Rheaume said he appreciated having Mr. 
Johnson on the Board, especially in the Vice-Chair role, and that his valued advice and opinions 
on architectural matters would be greatly missed. Mr. Johnson said he enjoyed his time on the 
Board and had learned a lot. He said the work the Board did was important and that they put a lot 
of dedicated time into fostering the community. 
 
VI. ADJOURNMENT 
 
The meeting was adjourned at 11 p.m. 
 
Respectfully submitted, 
 
Joann Breault 
BOA Recording Secretary 
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TO: Zoning Board of Adjustment 
FROM: Peter Stith, AICP, Planning Department 
DATE: January 12, 2020 
RE:   Zoning Board of Adjustment January 19, 2020 Meeting 

 

OLD BUSINESS 

1.  322 Islington Street – Request for Extension   
2.  30 Spring Street – Request for Rehearing 
3.  150 Greenleaf Avenue – Request for Rehearing 
4. 137 Northwest Street – Request for Rehearing  

NEW BUSINESS 

1.  500 Market Street 
2.  71 Brackett Road 
3.  685 State Street 
4.  45 Richmond Street 
5.  36 Artwill Avenue  
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OLD BUSINESS 

1.   

Petitioners: Stephen G. Bucklin  
Property: 322 Islington Street 
Assessor Plan: Map 145, Lot 3 
Zoning District: Character District 4-L2 (CD4-L2), Historic District (HD) 
Description: Move existing carriage house to new foundation and add one-story 

connector to existing house. 
Requests: Variances and/or Special Exceptions necessary to grant the required 

relief from the Zoning Ordinance including: 
 1. A Variance from Section 10.5A41.10A to allow the following: a) a 1’± 

rear yard where 5’ is required; and b) a 2’± left side yard where 5’ is 
required.  

 2.  A Variance from Section 10.321 to allow a nonconforming building 
or structure to be extended, reconstructed or enlarged without 
conforming to the requirements of the Ordinance. 

 
 

The applicant has submitted request for an extension for the property above.  Variances 
were granted on February 26, 2019 and the applicant has yet to obtain a building 
permit.  The Ordinance allows for a one-time, one-year extension if the request is acted 
on prior to the expiration date.   
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2. 

Petition of Jessica Kaiser and John Andrew McMahon, Owners, for property located 
at 30 Spring Street are requesting a rehearing of pursuant to RSA 677:2.  
Said property is shown on Assessor Map 130 Lot 13 and lies within the General 
Residence A (GRA) District. 

 
On Tuesday, November 17, 2020, the Board granted the following variances for 
construction of a covered front porch and dormers to the existing dwelling: 1)  Variances 
from Section 10.521 to allow a) 28.5% building coverage where 25% is the maximum 
allowed; b) a 0 foot front yard where 15 feet is required; and c) a 4 foot side yard where 
10 feet is required.  The original side yard request was 0, however the Board stipulated 
a 4 foot side yard.  The applicant is requesting a rehearing on the side yard variance for 
the front porch.   
 
A request for rehearing has been filed within 30 days of the Board’s decision and the 
Board must consider the request at the next scheduled meeting.  The Board must vote 
to grant or deny the request or suspend the decision pending further consideration.  If 
the Board votes to grant the request, the rehearing will be scheduled for the next 
month’s Board meeting or at another time to be determined by the Board.  
      

The decision to grant or deny a rehearing request must occur at a public meeting, but 
this is not a public hearing.  The Board should evaluate the information provided in the 
request and make its decision based upon that document.  The Board should grant the 
rehearing request if a majority of the Board is convinced that some error of procedure or 
law was committed during the original consideration of the case. 
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3. 

 Petition of 150 Greenleaf Avenue Realty Trust, Owner, for property located at 150 
Greenleaf Avenue is requesting a rehearing pursuant to RSA 677:2. Said property is 
shown on Assessor Map 243 Lot 67 and lies within the Gateway Neighborhood Mixed 
Use Corridor (G1) District. 

 
On November 24, 2020 the Board denied the appeal of an Administrative Decision that 
the following are required:  1) A Variance from Section 10-208 Table 4 - Uses in 
Business Districts (2009 Ordinance, Section 10.592.20 in current Ordinance) that 
requires a 200 foot setback from any adjoining Residential or Mixed Residential district 
for motor vehicle sales.  2) A Variance from Section 10-1201, Off-Street Parking (2009 
Ordinance, Section 10.1113.30 in current Ordinance) that requires a 100 foot setback 
for business parking areas from any adjoining Residential or Mixed Residential district. 
3) A Wetland Conditional Use Permit for development within the Inland Wetlands 
Protection District.   
 
The appellant has filed a request for a rehearing within 30 days of the Board’s decision 
and the Board must consider the request at the next scheduled meeting.  The Board 
must vote to grant or deny the request or suspend the decision pending further 
consideration.  If the Board votes to grant the request, the rehearing will be scheduled 
for the next month’s Board meeting or at another time to be determined by the Board.  
      

The decision to grant or deny a rehearing request must occur at a public meeting, but 
this is not a public hearing.  The Board should evaluate the information provided in the 
request and make its decision based upon that document.  The Board should grant the 
rehearing request if a majority of the Board is convinced that some error of procedure or 
law was committed during the original consideration of the case. 
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4.  

Petition of Gregory & Amanda Morneault, Owners, for property located at 137 
Northwest Street, is requesting a rehearing pursuant to RSA 677:2.  Said property is 
shown on Assessor Plan 122, Lot 2 and lies within the General Residence A (GRA) 
District. 

 
On November 17, 2020 the Board denied variances to subdivide a lot and construct a 
two-family dwelling which required the following: 1) Variances from Section 10.521 to 
allow: a) a lot depth of 44.7 feet for Lot 1 and 23.4 feet for Lot 2 where 70 feet is 
required for each; b) a lot area per dwelling unit of 5,317 square feet for proposed Lot 2 
where 7,500 square feet per dwelling is required; c) a 2.5 foot front yard for proposed 
Lot 2 where 15 feet is required; and d) a 4 foot rear yard for proposed Lot 2 where 20 
feet is required. 
 
A request for a rehearing has been filed within 30 days of the Board’s decision and the 
Board must consider the request at the next scheduled meeting.  The Board must vote 
to grant or deny the request or suspend the decision pending further consideration.  If 
the Board votes to grant the request, the rehearing will be scheduled for the next 
month’s Board meeting or at another time to be determined by the Board.  
      

The decision to grant or deny a rehearing request must occur at a public meeting, but 
this is not a public hearing.  The Board should evaluate the information provided in the 
request and make its decision based upon that document.  The Board should grant the 
rehearing request if a majority of the Board is convinced that some error of procedure or 
law was committed during the original consideration of the case. 
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NEW BUSINESS 
 

1. 

Petition of PMC Realty Trust, Owner, for property located at 500 Market Street, Unit 
2B whereas relief is needed from the Zoning Ordinance for a change of use from 
Professional Office to Medical Office which requires the following: 1) A Special 
Exception from Section 10.440 Use #6.20 to allow a medical office where the use is 
allowed by special exception.  Said property is shown on Assessor Map 120 Lot 2-2B 
and lies within the (CD4-L1) District.  

Existing & Proposed Conditions 

 Existing 
 

Proposed 
 

Permitted / 
Required 

 

Land Use:  Profesional 
office 

Medical office Primarily mixed 
uses 

 

Lot area (sq. ft.):  111,513 111,513 3,000 min. 

Parking 115 115 113  

Estimated Age of 
Structure: 

1983 Special Exception request shown in red. 
 

Other Permits/Approvals Required  

HDC 
 
Neighborhood Context  

  
 

Aerial Map 
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Previous Board of Adjustment Actions 

August 19, 2008 – Denied variance from Article IX, Section 10-908 to allow the 
following 

 4 freestanding signs totaling 103 square feet where 10 square feet is the 
maximum square footage allowed. 

 3 attached signs totaling 99 square feet where 60 square feet is the maximum 
square footage allowed. 

 202 square feet of aggregate signage where 75 square feet is the maximum 
allowed. 

 
January 20, 2009 – Approved variance from Article IX, Section 10-908 to allow: 

 100.19 square feet of attached signage where 60 square feet is the maximum 
allowed. 

 26.18 square feet of freestanding signage where 10 square feet is the maximum 
allowed. 

 126.37 square feet of aggregate signage wherein 75 square feet is the maximum 
allowed. 

 
 

Planning Department Comments 
The applicant is proposing to change the use of a portion of the building from 
professional office into medical office.  A new access ramp is proposed for better 
access to the building, which requires HDC approval.  No other site 
improvements or exterior changes are proposed.    

 
 
 

Zoning Map 
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Review Criteria 
The application must meet all of the standards for a special exception (see Section 
10.232 of the Zoning Ordinance). 
 
1. Standards as provided by this Ordinance for the particular use permitted by 
special exception; 
2. No hazard to the public or adjacent property on account of potential fire, 
explosion or release of toxic materials; 
3. No detriment to property values in the vicinity or change in the essential 
characteristics of any area including residential neighborhoods or business and 
industrial districts on account of the location or scale of buildings and other structures, 
parking areas, accessways, odor, smoke, gas, dust, or other pollutant, noise, glare, 
heat, vibration, or unsightly outdoor storage of equipment, vehicles or other materials; 
4. No creation of a traffic safety hazard or a substantial increase in the level of 
traffic congestion in the vicinity; 
5. No excessive demand on municipal services, including, but not limited to, water, 
sewer, waste disposal, police and fire protection and schools; and 
6.  No significant increase of stormwater runoff onto adjacent property or streets. 
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2. 

Petition of Brett & Stefanie Berger, Owners, for property located at 71 Brackett Road 
whereas relief is needed from the Zoning Ordinance to remove existing deck and 
construct a 15' x 15' rear addition with new 15' x 45' deck which requires the following: 1) 
A Variance from Section 10.521 to allow a 10 foot rear yard where 30 feet is required. 2) 
A Variance from Section 10.321 to allow a nonconforming building or structure to be 
extended, reconstructed or enlarged without conforming to the requirements of the 
Ordinance.  Said property is shown on Assessor Map 206 Lot 14 and lies within the 
Single Residence B (SRB) District. 

 

Existing & Proposed Conditions 
 

 Existing 
 

Proposed 
 

Permitted / 
Required 

 

Land Use:  Two family Construct rear 
addition and 
deck 

Primarily 
residential uses 

 

Lot area (sq. ft.):  12,196 12,196 15,000 min. 

Lot Area per Dwelling 
Unit (sq. ft.): 

12,196 12,196 15,000 min. 

Street Frontage (ft.):  120 120 100 min. 

Lot depth (ft.):  106.5 106.5 100 min. 

Front Yard (ft.): 44 44 30 min. 

Right Yard (ft.): 15’6” 15’6” 10 min. 

Left Yard (ft.): 36 36 10 min. 

Rear Yard (ft.): 16 10 30 min. 

Height (ft.): <35 <35 35 max. 

Building Coverage (%): 12 18 20 max. 

Open Space Coverage 
(%): 

>40 >40 40 min. 

Parking 3 3 1.3  

Estimated Age of 
Structure: 

1966 Variance request shown in red. 
 

 
Other Permits/Approvals Required 
None.  
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Neighborhood Context     

  
 

 

Previous Board of Adjustment Actions 

No BOA history found. 

Aerial Map 

Zoning Map 
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Planning Department Comments 

The applicant is proposing to construct an attached one story rear addition and deck 
across the length of the back of the house which will result in a rear yard of 10 feet at 
the closest point. The existing house is nonconforming with respect to the rear yard.  All 
other dimensional requirements conform to the Ordinance as proposed.     
 

Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 
10.233 of the Zoning Ordinance): 
 
1. Granting the variance would not be contrary to the public interest. 

Planning Department Comments 2. Granting the variance would observe the spirit of the 
Ordinance. 

3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

 (a)The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 

Owing to these special conditions, the property cannot be reasonably used in strict conformance 
with the Ordinance, and a variance is therefore necessary to enable a reasonable use of it. 
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3. 

Petition of 685 State Street, LLC, Owner, for property located at 685 State Street 
whereas relief is needed from the Zoning Ordinance to add a fifth dwelling unit to an 
existing four unit building which requires the following: 1) A Special Exception from 
Section 10.440 Use #1.63 to allow a building existing on January 1, 1980 with less than 
the required lot area per dwelling unit to be converted into five units.  Said property is 
shown on Assessor Map 137 Lot 11 and lies within the General Residence C (GRC) 
District. 

 

Existing & Proposed Conditions 

 Existing 
 

Proposed 
 

Permitted / 
Required 

 

Land Use:  4 unit 
dwelling 

Add 5th 
dwelling unit  

Primarily 
residential uses 

 

Lot area (sq. ft.):  8,561 8,561 3,500 min. 

Lot Area per Dwelling 
Unit (sq. ft.): 

2,140 1,712 3,500 
1,000 per 10.812 

min. 

Street Frontage (ft.):  60 60 70 min. 

Lot depth (ft.):  142 142 50 min. 

Front Yard (ft.): 58 58 5  min. 

Right Yard (ft.): 8 8 10 min. 

Left Yard (ft.): 11 11 10 min. 

Rear Yard (ft.): 21.6 21.6 20 min. 

Height (ft.): <35 <35 35 max. 

Building Coverage (%): 20.5 20.5 35 max. 

Open Space Coverage 
(%): 

39.5 39.5 20 min. 

Parking 6 6 6  

Estimated Age of 
Structure: 

1960 Special Exception request shown in red. 
 

 
 
 
Other Permits/Approvals Required 
None
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Neighborhood Context     

  
 

 
 

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 

January 22, 1985 – Approved variance from Article IX, Section 10-906 to allow the 
following: 

 Erection of a 19.5 square foot free-standing sign in the left yard with floodlight 
illumination where no illuminated free-standing sign is allowed. 

 A total maximum aggregate sign area of 19.5 square feet where a total 
maximum aggregate sign area of 4 square feet is allowed. 

This variance was granted with the following stipulations: 

 The sign be no larger than 10 square feet. 

 The Sign be no closer than 15 feet to the front property line. 

 The sign shall not be illuminated.   

Planning Department Comments 

The applicant is proposing to convert an existing four unit dwelling into a five unit 
dwelling under Section 10.812 of the Ordinance which permits a building existing before 
January 1, 1980 to be converted to a multifamily dwelling if the following requirements 
are met:  
 
The conversion of a dwelling existing on January 1, 1980, to additional dwelling units as a permitted 

use or by special exception with less than the minimum required lot area per dwelling unit (per Section 

10.440, use 1.50) shall comply with all the following requirements: 

 

10.812.11 The conversion shall not include any change to the exterior of the building except for 

minimum egress components required for Building Code compliance. 

 

10.812.12 The lot shall comply with the applicable minimum open space and maximum building 

coverage requirements in Article 5 and the off-street parking requirements in Article 11. 
 
 

Review Criteria  
The application must meet all of the standards for a special exception (see Section 
10.232 of the Zoning Ordinance). 
 

1. Standards as provided by this Ordinance for the particular use permitted by special 
exception; 

2. No hazard to the public or adjacent property on account of potential fire, explosion or 
release of toxic materials; 

3. No detriment to property values in the vicinity or change in the essential characteristics of 
any area including residential neighborhoods or business and industrial districts on account 
of the location or scale of buildings and other structures, parking areas, accessways, odor, 
smoke, gas, dust, or other pollutant, noise, glare, heat, vibration, or unsightly outdoor 
storage of equipment, vehicles or other materials; 

4. No creation of a traffic safety hazard or a substantial increase in the level of traffic 
congestion in the vicinity; 

5. No excessive demand on municipal services, including, but not limited to, water, sewer, 
waste disposal, police and fire protection and schools; and 

6.  No significant increase of stormwater runoff onto adjacent property or streets. 
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 4. 

Petition of Cherie Holmes & Yvonne Goldsberry, Owners, for property located at 45 
Richmond Street whereas relief is needed from the Zoning Ordinance to remove 
existing garage and rear addition and construct new garage and 2-story addition which 
requires the following: 1) Variances from Section 10.521 to allow: a) a 0.5 foot front yard 
where 5 feet is required; b) a 4.5 foot rear yard where 15 feet is required; and c) a 4 foot 
right side yard where 10 feet is required.  2) A Variance from Section 10.321 to allow a 
nonconforming building or structure to be extended, reconstructed or enlarged without 
conforming to the requirements of the Ordinance.  Said property is shown on Assessor 
Map 108 Lot 18 and lies within the Mixed Residential Office (MRO) District. 

 

Existing & Proposed Conditions 

 Existing 
 

Proposed 
 

Permitted / Required  

Land Use:  Single family Construct new 
garage and 
additions  

Primarily mixed 
residential/office 

 

Lot area (sq. ft.):  5,417 5,417 7,500 min. 

Lot Area per 
Dwelling Unit (sq. 
ft.): 

5,417 5,417 7,500 min. 

Street Frontage (ft.):  64 64 100 min. 

Lot depth (ft.):  84 84 80 min. 

Front Yard (ft.): 0 0.5’ 5 min. 

Right Yard (ft.): 2.8’ 4’ 10 min. 

Left Yard (ft.): 10.6 10.6 10 min. 

Rear Yard (ft.): 5 4.5’ 15 min. 

Height (ft.): <35 <35 40 max. 

Building Coverage 
(%): 

25 23 40 max. 

Open Space 
Coverage (%): 

48 42 25 min. 

Parking ok Ok 1.3  

Estimated Age of 
Structure: 

1860 Variance request shown in red. 
 

 
 
 
Other Permits/Approvals Required 
Historic District Commission
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Neighborhood Context     

  
 

 
 

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 

November 24, 1964 – Approved petition to erect a garage 24’ x 20’, five feet back from 
line, and two feet from sideline. 
 

Planning Department Comments 

The applicant is proposing to demolish the existing garage which received variances in 
1964 for the current location, as well as removing a rear addition in order to construct a 
new garage with an attached greenhouse and a two story rear addition on the main 
dwelling.  The existing front steps extend over the front lot line and the proposed steps 
will be located 0.5’ from the lot line.  The application indicated a 4.4’ right side yard, but 
the legal notice stated 4 feet, which if granted, will allow some flexibility to the right side 
yard. 
 

Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 
10.233 of the Zoning Ordinance): 
 
1. Granting the variance would not be contrary to the public interest. 

Planning Department Comments 2. Granting the variance would observe the spirit of the 
Ordinance. 

3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

 (a)The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 

Owing to these special conditions, the property cannot be reasonably used in strict conformance 
with the Ordinance, and a variance is therefore necessary to enable a reasonable use of it. 
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5.  

Petition of Karona, LLC, Owner, for property located at 36 Artwill Avenue whereas 
relief is needed from the Zoning Ordinance to convert an existing garage into a Detached 
Accessory Dwelling Unit which requires the following: 1) A Variance from Section 10.521 
to allow 0 foot street frontage where 100 feet is required.  Said property is shown on 
Assessor Map 229 Lot 4 and lies within the Single Residence B (SRB) District. 

 

Existing & Proposed Conditions 
 
 Existing 

 
Proposed 
 

Permitted / 
Required 

 

Land Use:  Single-
family  

Single-family 
w/ Detached 
ADU 

Primarily Single-
family Uses 

 

Lot area (sq. ft.):  26,737 
 

26,737 
 

15,000 min. 

Lot Area per Dwelling Unit 
(sq. ft.): 

26,737 
 

26,737 
 
 

15,000 min. 

Street Frontage (ft.):  0 0   100 min. 

Lot depth (ft.):  >100 >100  100 min. 

Primary Front Yard (ft.): 23.8 23.8 30 min. 

Left Yard (ft.): 75.3 75.3 10  min. 

Right Yard (ft.): >30 >30 10  min. 

Rear Yard (ft.): 61.5 61.5 30  min. 

Height (ft.): <35 <35 35 max. 

Building Coverage (%): 9.7 9.7  20 max. 

Open Space Coverage 
(%): 

>40 >40  40 min. 

Estimated Age of 
Structure: 

1940 
(House) 
 

Variance request shown in red.  

 
 
 
 
Other Permits/Approvals Required 
Planning Board – Conditional Use Permit for ADU 
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Neighborhood Context     

  
 

 

Previous Board of Adjustment Actions 

June 17, 2014 – Denied the following variances: 

 Section 10.440, Use #1.20 to allow a second dwelling unit on a lot where only 

one single family dwelling is permitted. 

 Section 10.513 to allow more than one free-standing dwelling unit on a lot. 

Aerial Map 

Zoning Map 
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 Section 10.521 to allow a lot area of 13,068 square feet per dwelling unit where 

15,000 square feet per dwelling unit is required.   

 

July 25, 2017 – Approved variance from Section 10.521 for street frontage where 100’ 

is required and 0’ exists. 

 

Planning Department Comments 

The applicant is proposing to convert a portion of the garage into a detached ADU.  The 
lot is nonconforming to street frontage, being located on a private street. As shown in 
the history above, a variance was granted in 2017 for the same request, however the 
conditional use permit for the ADU was deined by the Planning Board.  The Planning 
Board decision was appealed to the Superior Court and the Court upheld the Planning 
Board’s decision.  The applicant states that the LLC consists of the the owners who will 
now in the main dwelling.  The original variance request expired, which is the reason for 
returing to the Board for the same relief that was granted in 2017.       
 

Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 
10.233 of the Zoning Ordinance): 
 
1. Granting the variance would not be contrary to the public interest. 

Planning Department Comments 2. Granting the variance would observe the spirit of the 
Ordinance. 

3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

 (a)The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 

Owing to these special conditions, the property cannot be reasonably used in strict conformance 
with the Ordinance, and a variance is therefore necessary to enable a reasonable use of it. 
 
 
 





























John Kuzinevich, Esq. 
Law Office of John Kuzinevich  

71 Gurnet Road 
Duxbury, Massachusetts 02332 

Telephone:  781 536-8835      E-mail: jjkuz@comcast.net 
Cell:            508 245-2105 

         December 23, 2020 

Zoning Board of Appeals 
Municipal Complex 
1 Junkins Ave. 
Portsmouth, NH  03801 

Request for Rehearing 

Dear Mr. Chairman and Members of the Board 
  

 Please be advised that I represent James G Boyle, Trustee of the 150 Greenleaf Avenue 
Realty Trust.  This letter constitutes a request for rehearing of the decision of the Board made on 
December 15, 2020 with written notice dated December 17, 2020 whereby the Board upheld the 
decision of the Planning Director that Mr. Boyle’s proposed development needs three variances.  
Mr Boyle incorporate by reference his prior arguments and will only expand upon them rather 
than repeat them  

1. The Board Erred In Determining That A 200’ Buffer From Residential    
 For Automotive Use Would Apply. 
  
 Mr. Boyle objected to the use of the ordinance as amended in 2009 rather than the 
ordinance as it existed in 2006 on the ground that it was not validly adopted.  There was no 
evidence that the City Manager made “reasonable provisions so that a copy of the complete 
ordinance shall be obtainable free of charge…by any citizen who may request the same” as 
required by Section 4.5 of the City Charter.  Indeed, the City never advised Citizens of this 
option and no copies were prepared to give out.  The City offered no proof except for mention of 
an affidavit by Mr. Taintor which was not produced.  In this regard it is the City Manager’s 
actions which are relevant; not Mr. Taintor’s actions.   



 When the correct ordinance is applied, by virtue of straightforward grammatical 
construction of an ordinance, the buffer applies only to outdoor storage of materials which, 
clearly, does not apply to automobiles for sale. 

2. The Board Erred In Determining That A 100’ Buffer From Residential    
 For Parking Would Apply. 

 The Board improperly focused on a single handicapped marked space to conclude that 
the area not of the proposed building would be used for parking.  Mr. Boyle advised the Board 
that the area would be used for display and sale.  A single space out of dozens does not alter this.  
Further, Mr. Boyle sells a number of vehicles that have been modified for use by the 
handicapped.  It makes sense to reserve a single such space in display areas as handicapped 
individuals want to see and test drive a modified vehicle. 

 More importantly, the Board erroneously used the handicapped space to find that a 
variance was needed.  No variance is needed for this space as it falls outside the 100 foot buffer 
zone.  The Board failed to recognize that directly to the north of this spot, the City acquired a 
large residential lot.  By operation of law, this lot became municipal zoned instead of residential 
zoned.  Since the buffer only applies to residential zones, the Board erred in considering that any 
buffer would be measured from the boundaries of this lot.  Thus, this spot is fully conforming to 
zoning.  It is irrational to use a conforming section of the proposal to determine that other and 
different sections would require a variance. 

3. The Board Erred In Determining That A Conditional Use Permit Is Needed. 

 The Board ignored clear caselaw that a remedial consent decree approved by a court, will 
trump local land use regulations, the language in the Order approving the consent decree 
notwithstanding.  The Rockingham Superior Court wanted to make clear that it was not imposing 
any affirmative actions on Portsmouth when it approved the decree.  It was making sure that the 
decree did not force the City to approve Mr. Boyle’s project. The Court was not addressing, 
however, what would occur if the City did not approve the proposed development.  That is  



resolved through the cited case.  Thus, the decree has not bound the City.  Since the project can 
go forward with either favorable or unfavorable action on an application for a conditional use 
permit, it becomes a moot issue and not needed. 

  
For the reasons stated above as well as the reasons in the initial appeal and presentation at public 
hearing, Mr Boyle requests the Board vote to reconsider its action. 

          Sincerely, 

          /s/ John Kuzinevich 

          John Kuzinevich 

Copy to: client   
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Peter Stith, Planner

City of Portsmouth
1 Junkins Ave.

Portsmouth, NH 03801

Gregory & Amanda Morneault, Owner

Darrell Moreau, Applicant
137 Northwest Street

Portsmouth, New Hampshire, 03801

Tax Map 122, Lot 2, Gen. Residence A (GRA) District

Re:

Dear Peter:

Attached please find an original and eleven (11) copies of a Request for Rehearing for

consideration by the Zoning Board of Adjustment. We will upload this to Viewpoint Cloud as
well.

Please let me know if you have any questions or comments.

Ven/ truly yours,

R. Timothy Phoenix

RTP/mfk

Enel.

Darrell Moreau

Ambit Engineering, Inc.
Artform Architecture, Inc

cc:
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MEMORANDUM

Portsmouth Zoning Board of Adjustment (“ZBA”)

R. Timothy Phoenix, Esquire

December 23, 2020

Request for Rehearing

Gregory and Amanda Momeault, Owners

Darrell Moreau, Applicant

Property Location: 137 Northwest Street, Portsmouth, NH 03801

Tax Map 122, Lot 2, GRA and Historic Districts

TO:

FROM:

DATE:

RE:

Dear Chair Rheaume and Zoning Board Members:

Now comes Darrell Moreau and requests that the Zoning Board of Adjustment (“ZBA”)

rehear and reverse its 11/24/20 denial of requested zoning relief and in support thereof states:

I. EXHIBITS

1. 12/1/20 Notice of Decision with respect to 11/24/20 hearing.

2. Plan set. Variance Plan/Subdivision Plan-bv Ambit Engineering (EXHIBIT I to

original submission)
3. City of Portsmouth, NH Maps, 137 Northwest Street in Context (EXHIBIT 5 to

original submission, marked up for review purposes)

II. RELIEF REQUESTED

Loti

PZO$ 10.521-Table of Dimensional Standards

Lot Depth-44.7 feet where 51.1 feet exists and 70 feet is required.

Lot 2

PZO§10.521 Table of Dimensional Standards

Lot area per dwelling unit-5317 s.f (10634/2) where 7500 s.f is required.

Front yard-2.9 feet where 15 feet is required.

Rear Yard-4.0 feet where 20 feet is required.

Lot Depth- 23.4 feet where 70 feet is required.

III. STANDARD OF REVIEW

Within 30 days after any... decision of the Zoning Board of

Adjustment... any party to the action or proceedings... may apply

for rehearing in respect to any matter determined in the action

specifying in the motion for rehearing the grounds therefor; and the
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Board of Adjustment may grant such rehearing if in its opinion

good reason therefor is stated in the motion. RSA 677:2.

A motion for rehearing. Shall set forth fully every ground upon

which it is claimed that the decision or order complained of is

unlawful or unreasonable. RSA 677:3,1.

The purpose of the statutory scheme is to allow the ZBA to have the first opportunity to pass

upon any alleged errors in its decision so that the court may have the benefit of the board's

judgment in hearing the appeal. Town of Bartlett Board of Selectmen v. Town of Bartlett Zoning

Board of Adjustment, 164 NH 757 (2013). Rehearing is designed to afford local zoning boards

of adjustment an opportunity to correct their own mistakes before appeals are filed with the

courts. Fisher v. Boscawem 121 NH 438 (1981).

IV. RELEVANT FACTS

137 Northwest St. is an 18,134 square-foot lot sandwiched between Northwest Street and

the Route 1 Bypass. With frontage of approximately 536 feet, and a depth ranging from less than

20 feet to approximately 70 feet, the lot is very long and narrow. The existing home is located at

the far west (left) end of the lot, leaving a significant area presently undeveloped except for a city

of Portsmouth sewer pump station just off the lot and access area for the pump station and

turnaround on the lot at the far easterly (right) end of the lot.

The project proposes to subdivide the single lot into 2 lots, each of which meets the GRA

requirement of 7500 s.f per lot. Lot 1, 7500 s.f will hold the existing home. Lot 2, 10,634 s.f

will hold a duplex, permitted in the GRA zone, with 5317 ft. per dwelling unit (10634/2). It was

recognized by board members at the 11/24/20 hearing that the duplex format and location of the

project abutting the bypass will result in comparatively affordable family homes in downtown

Portsmouth. Relief is required for both lots because the depth of Lot 1 will be slightly reduced.
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and Lot 2 does not meet the ffont/rear yard/depth requirements or the 7500 ft. per dwelling unit

lot size requirement.

The purpose of the GRA, GRB and GRC district is "to provide for areas of single-family,

2-family and multifamily dwellings with appropriate accessory uses, at moderate to high

densities (ranging from approximately 5 to 12 dwelling units per acre), together with appropriate

accessory uses and limited services." PZO §10.440. As proposed. Lot 1 with one dwelling on

7500 s.f equals 5.8 units per acre. Lot 2 at 5317 s.f per unit equals 8.19 units per acre, in

keeping with the stated purposes of the ordinance.

The primary “neighborhood” is bounded to the south by Maplewood Avenue, to the north

and east by the mill pond, and to the north and west by the Route 1 Bypass (EXHIBIT 3). The

neighborhood is comprised of 29 separate lots (including the subject lot) by our count. Of tbe 28

lots (not including the subject); 18 (62%) have less than 7500 ft. of lot area per dwelling unit.

including the 2 lots directly abutting the subject to the left and right (122-1, 122-3); 14 lots

(50%) appear not to meet front and/or rear setback requirements including 2 lots directly across

the street from tbe subject lot; and 5 lots (17.8%) appear to fail to meet both setback and lot area

per dwelling unit. Many of the smaller lots also appear not to meet lot depth requirements.

Considering the larger overall neighborhood including lots across Maplewood Avenue, a

significant majority of those lots fail to meet the lot area per dwelling unit requirement, front or

rear setback and/or depth requirements. Id. Clearly, this neighborhood, whether considered in

the context of the closer neighborhood north of Maplewood Avenue, or the entire neighborhood

northwest of the mill pond, southeast of the bypass as shown on EXHIBIT 3, it is an area of

significant noncompliance with zoning ordinance density, setback and/or depth requirements.
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At the 11/24/20 hearing, after public comment, questions by board members, and board

member comment and discussion during deliberation, member Parrott moved to approve the

requests, seconded by member Eldridge. The motion failed, 3-4. Following was a motion to deny

by member McDonell, seconded by member Hagaman which passed, 4-3.

Review of the Zoom hearing video (City of Portsmouth Zoning Board of Adjustment

meeting 11/24/20, https://voutu.be/iOHfuiTk2F8j reveals the following paraphrased comments

of board members in support of or opposition to the requested relief including a reference to the

.1
timestamp that the comments begin:

Member Hagaman- felt that the property size was a bit misleading when there is a city used

turnaround; hesitant to agree with a permanent variance without those issues being sorted out.

(Meeting video at 41:55,42:29)

ActinR Chair Johnson- appears comfortable with dimensional setback; has a harder time with the

density and the approving of hardship for 2 units. (42:46)

Member Parrott- a significant factor is that there practically no traffic on the street, being a dead

end; lot has obvious challenges; the use seems appropriate. (44:19)

Member Lee- agrees with member Parrott on the burdened location; notes the effect of the

bypass and lights; special hardship due to location. (45:51)

Member McDonell- doesn't think the application meets a lot of criteria; understands the possible

changes at HDC; proposal would change character of the neighborhood; does not agree that the

Maplewood Avenue area is included; feels it will decrease property values. Does not feel there is

a hardship, although there are special conditions it doesn't meet the second prong and it is

reasonable to apply requirements of the zoning ordinance; feels it fails on quite a few of the

zoning requirements. (46:32)

Member Lee- disagrees that there will be diminution in value; sees no reduction in value of

surrounding properties; low traffic; common for these outlying parcels to be developed; just

because a vacant lot exists for many years is no guarantee that it will remain undeveloped.

(50:00)

Member Eldridge- tends to agree with member Lee, not sure what is being voted on given

potential changes to the project resulting from the HDC process. (51:54, 52:45)

^ Written minutes of the 11/24/20 ZBA meeting have not been published as of the date of this filing.  A link titled
“Minutes” on the webpage contains only an Agenda.
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Acting Chair Johnson- might be before us again with a single unit. (53:25)

Member Parrott in support of motion to approve seconded by Member Eldridge- ordinance is

designed to meet this kind of odd situation where the board is to act as a relief valve; lot

complies with this in spades; relief does not alter the neighborhood, existing houses are not that

similar; use is residential; no harm to health, feels there is a gain to the public; notes that much of

the city has short distances from houses to a street, for example in the south end; notes that the

only expert to address diminution of value is Member Lee who is in the real estate business;

hardship due to the unusually long and narrow lot with a highway behind, and a dead-end.

(53:56)

Member Hagaman- housing is needed, but this is not the right place to squeeze in an extra unit;
half of the lot is too narrow and the other half has a city use not resolved. (59:28)

Member Lee- duplex is a creative use on a challenging property. (1:00:47)

Member McDonell in support of Motion to deny seconded by Member Hagaman- duplex will

alter the character of the neighborhood; there is nothing like this in the area; will diminish

property values of at least 2 home across the street and in general up and down the street; special

conditions exist but there is no hardship because there is a substantial relationship; economically

driven which is understandable, but a duplex is unreasonable. (1:02:25)

V. A MAJORITY OF THE ZBA ERRED. REQUIRING REHEARING IN

FINDING THAT THE REQUIREMENTS FOR VARIANCES WERE NOT

MET.

The variances are not contrary to the public interest.

The spirit of the ordinance is observed.

1.

2.

A review of the meeting video reveals that these two requirements were not in detail

addressed in the motion to deny and comments in support of that motion. During deliberation

there were merely generalized comments without support that the variances would alter the

character of the locality. The evidence reveals however, that this is erroneous. It must be

concluded that at a minimum the "neighborhood" is comprised of the 29 lots bounded by

Maplewood Avenue, the millpond, and the bypass. A large percentage of the lots in that specific

area fail to meet lot size per dwelling unit front/rear setback and/or lot depth. Several fail to meet

two or three. (EXHIBIT 3) Additionally, both proposed lots meet the minimum lot size
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requirement of 7500 s.f where many lots in the area do not. Particularly important is the fact that

the 2 closest abutting lots each provide less than 7500 ft. per dwelling unit and 2 of the 3 lots

directly across the street, one of which is a two-family (122-7), fail to meet front or rear setback

requirements. As Member Parrott noted, there are numerous homes of various sizes, shapes, and

locations in the area. This area is an eclectic "neighborhood" with no real uniformity.

Accordingly, a duplex which is permitted in the GRA district and where other multifamily

homes exist, does not alter the essential character of the locality. Furthermore, a brand-new fully

to-code home will in no way threaten the public health, safety or welfare, nor was there

commentary from board members to the contrary.

The spirit of the ordinance is to provide a relief valve from the strict requirements of the

ordinance. Given the nature of the lots and homes in that neighborhood, there could be no greater

need for such a relief valve, particularly in view of the undisputed recognition that the permitted

duplex format and location of the subject property abutting the bypass will create much-needed

comparatively affordable family housing within downtown Portsmouth. For these same reasons.

the public interest is fully supported and protected by this project and the relief needed to

proceed with it. Given the nature of the area, it cannot reasonably be found that granting the

requested relief "would unduly and to a marked degree conflict with the ordinance such that it

violates the ordinance's basic zoning objectives." Malachy Glen Assoc, v. Town of Chichester

155 N.H. 102 (2007). Nor can it reasonably be found that granting the variances alters the

essential character of the locality or threatens the public health, safety, or welfare. Id.

3. Granting the variances will not diminish surroundin2 property values.

There was absolutely no evidence from members of the public supporting a conclusion

that surrounding property values would be diminished. In support of his motion to deny. Member
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McDonell felt that property values would be diminished, but offered no support for the

conclusion. The only "expert" commentary on the matter was from Member Lee, an experienced

local realtor who specifically opined that granting the variances will not decrease surrounding

property values. Given Mr. Lee's experience and opinion, in the face of the permitted duplex

requiring density, setback and depth relief in an area where many lots fail to meet one or more of

those requirements, it was error for a majority of the board to find that granting the requested

relief would diminish surrounding property values.

Denial of the variances clearly results in unnecessary hardship.4.

a. Special Conditions exist which distinguish the pronerty/proiect from others in the
area.

The minutes reveal virtually no commentary from board members that this prong of the

hardship test is not met. It is simply beyond dispute that a very long very narrow lot abutting the

b5qiass has special conditions.

b. No fair and substantial relationship exists between the general purposes of the

ordinance and its specific application in this instance.

Density limits are intended to provide space, air, light prevent overcrowding, protect against

over bulking structures, maintain off street parking and protect against congestion. Lot 1, holding

the existing home, requires only minor lot depth relief due to the placement of the new lot line

and meets the density requirement. Front and rear setbacks cannot be changed. Lot 2 at 5370 s.f

per unit, is 71.6% of the required 7500 s.f. per unit requirement of the GRA District. It does meet

the general purposes of the overall GRA, GRB and GRC district by providing approximately 8

units per acre, within the 5-12 guidelines set forth under the general purposes. Moreover, again

noting that the 2 lots closest to the subject each fail to meet the 7500 s.f per dwelling unit

requirement, the proposal is consistent with and better than a significant number of lots in the
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area bordered by Maplewood Avenue, the Mill Pond and the Bypass. Noting that duplexes are

permitted, and this lot exceeds the minimum lot size, strict application of the density requirement

prohibits an otherwise permitted use on a street with a handful of two-family homes, including

one directly across the street from the proposed duplex. That the proposed Lot 2 may continue to

offer the City aceess over the lot for its turnaround is of no consequence to the density analysis

as property owners may make private arrangements for easements over their property as they see

fit. Furthermore, addition of a dwelling to a home existing before January 1980 is permitted upon

compliance with standards set forth in PZO §10.812 including, in the GRA, a density

requirement of just 3,000 sf/dwelling unit. Where the density (5370 sf/unit) is eonsistent with or

better than many in the area and well above the requirement of older homes in the neighborhood

capable of conversion, it is clear error requiring rehearing for a majority of the board to find that

there is a fair and substantial relationship between the purpose of the density requirement and its

application to this proposal.

Setback and depth requirements are intended to provide adequate spaee between homes,

sightlines, area for stormwater treatment, air, light and space. Again, noting that the two closest

lots do not meet the lot area requirement, 2 of the 3 lots directly across the street do not meet the

setback requirement, and many other lots in the vicinity do not meet lot size, setback and/or

depth requirements, it is clear that the proposal fits in the neighborhood. In fact, of the 11 lots

(excluding the subject) northeast of Jackson Hill Street, 6 (54.6%) have either a front and/or rear

setback nonconformity. Noting: the eclectic nature of the neighborhood; the common depth, lot

size per dwelling unit and/or setbaek noncompliance in the area; that duplexes are permitted in

the GRA Zone and any code compliant structure would require setback relief; it cannot

reasonably be found that there is a fair and substantial relationship between the purposes of the
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setback and depth ordinances and their application in this instance. Thus, denial of the requested

relief was error requiring rehearing.

c. The proposed use is a reasonable one.

Duplexes are permitted in the GRA zone and a handful already exist on Northwest Street, so

the residential use is clearly reasonable. To find otherwise is error requiring rehearing.

5. Substantial justice will be done by granting the variance.

If "there is no benefit to the public that would outweigh the hardship to the applicant, this

factor is satisfied" Harborside Associates LP v. Parade Residence Hotel LLC. 162 N.H. 508

(2011). “Any loss to the[applicant] not outweighed by a gain to the general public is an

injustice.” Malachy Glen, supra at 109.

A review of the hearing video reveals no commentary or support for the majority finding

that substantial justice would not be done by granting, or that substantial justice is done by

denying the requested relief There was, however, commentary that denial of the relief will

deprive the applicant and property owners of the value of the land and its development, and will

deny two families comparatively affordable housing than typically found in downtown

Portsmouth. There is no question that these facts demonstrate a significant economic hardship to

the owner/applicant from denial of the variances. There is no evidence, and it cannot reasonably

be found that the "public" is harmed by granting the variances to a property which has a clear

hardship, where duplexes are permitted, and where  a significant number of lots in the area also

fail to meet one or more of the zoning requirements for which relief is here requested.

Balancing the owner/applicant's constitutional rights to own and develop property against

the harm to the general public if the variances are granted clearly demonstrates that denial of the

requested relief was in error. “The right to use and enjoy one's property is a fundamental right



December 23, 2020Portsmouth Zoning Board of Adjustment Page 10 of 11

protected by both the State and Federal Constitutions.” N.H. CONST, pt. L arts. 2. 12: U.S.

CONST, amends. V. XIV: Town of Chesterfield v. Brooks. 126 N.H. 64 (1985) at 68. Part I,

Article 12 of the New Hampshire Constitution provides in part that “no part of a man's property

shall be taken from him, or applied to public uses, without his own consent, or that of the

representative body of the people.” Thus, our State Constitutional protections limit the police

power of the State and its municipalities in their regulation of the use of property. L. Grossman

& Sons. Inc, v. Town of Gilford. 118 N.H. 480, 482 (1978). “Property” in the constitutional

sense has been interpreted to mean not the tangible property itself, but rather the right to possess,

use, enjoy and dispose of it. Burrows v. City of Keene. 121 N.H. 590, 597 (1981). (emphasis

added).

The Supreme Court has held that zoning ordinances must be reasonable, not arbitrary and

must rest upon some ground of difference having fair and substantial relation to the object of the

regulation. Simplex Technologies. Inc, v. Town of Newington. 145 N.H. 727, 731 (2001);

Chesterfield at 69. To “determine whether an ordinance is arbitrary and unreasonable, the injury

loss to the landowner must be balanced against the gain to the public.” Metzger v. Town ofor

Brentwood. 117 N.H. 497, 501 (1977). In other words, “[wjhen the restriction as applied to a

particular piece of land is unnecessary to accomplish a legitimate public purpose, or the gain to

the public is slight but the harm to the citizen and his [or her] property is great, the exercise of

the police power becomes arbitrary and umeasonable and this court will afford relief under the

constitution of this state.” Id. at 503.

It is well-established above that denial of tbe variances in turn denies the owners of the

sale of a valuable lot, the applicant to develop that lot and sell the units, and potential owners to

own relatively reasonably priced housing in downtown Portsmouth. Thus, there is significant
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hann to the owners/applicant from denial of the requested relief The public purposes of setback,

lot depth and lot area per dwelling unit requirements of the ordinance are primarily to provide

separation of neighbors, adequate air, light and space, sightlines, prevent over bulking, and

provide land area where possible for stormwater treatment. There is simply no harm to the

public, thus no rational basis for applying these restrictions to the land in question given that a

large number of lots in the neighborhood, including the 2 closest abutting lots and two lots across

the street fail to meet one or more of the applicable zoning requirements. Indeed, the area.

including Northwest Street itself is an eclectic mix on a dead-end street abutting the bypass so

will remain virtually unseen to the “general public.'

To the extent that a majority of board members found that the application did not meet

the substantial justice variance requirement, the decision was in error, justifying rehearing.

VI. CONCLUSION

For all of the foregoing reasons, the subject property owners and applicant respect request

that the zoning board of adjustment grant rehearing.

Respectfully submitted

Darrell Moreau

n
P-7By:

R. Timothy Phoenix
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GENERAL PROJECT DESCRIPTION:

THIS PROJECT CONSISTS OF A MODIFICATION TO THE EXISTING ENTRY TO ONE 
BUILDING LOCATED AT 500 MARKET STREET, PORTSMOUTH, NH IN NOBLES ISLAND TO 
MAKE ENTRY ACCESSIBLE. 

THE MODIFICATIONS INCLUDE:

• REMOVAL OF EXISTING STAIRS ELEVATION, & PLAN EAST
• THE ADDITION OF A RAILING, BRICK SHELF, AND PILLAR TO MATCH EXISTING
• THE ADDITION OF AN ACCESSIBLE RAMP IN BRICK TO MATCH EXISTING (NO 

ALTERATION TO EXISTING CURBING).
• THE ADDITION OF NEW STAIRS TO MAINTAIN 2ND ENTRY OPTION PLAN EAST.
• REPLACEMENT/ SUPPLEMENTING OF EXISTING CONDENSERS, TO BE INSTALLED 

AND SCREENED IN KIND.
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City of Portsmouth 
Zoning Board of Adjustment 
1 Junkins Avenue 
Portsmouth, NH 03801 
 
Property Address: 71 Brackett Rd. (Map 0206 Lot 0014; SRB) 
Owners: Brett & Stefanie Berger 
Online Application Submitted Dec 2, 2020 at 4:00pm 
 
To the Chairman of the Board of Adjustment: 
 
Please find this letter of intent in support of request for variance at 71 Brackett Road (Map 0206 Lot 0014; SRB).  

Proposed Improvements:  

We would like to construct a 15'x15' one-story addition off back of our home at 71 Brackett Road. That room would have 
double doors leading to a new 15'x45' deck, which would run the remaining length of the house (total length of house is 
60'). We will remove the 9x8 deck and ramp that currently exists.  

The new addition will serve as a playroom off the main floor living room for our growing family (soon to be family of four)! 
The deck will be a great entertaining space for friends and family. Our front yard slopes towards the road, so the back yard 
is the safest place to gather.  

Our abutting neighbors are in full support our proposed project (letters included in appendix). We love our neighborhood, 
particularly being across the street from our future elementary school, and foresee our family setting roots down for many 
years to come. 

Variance Relief:  

We are applying for variance relief from Section 10.521 of the Zoning Ordinance: 

 To allow a 10’0” setback where 30’0” is the minimum required by the Ordinance. 

Our current home is non-conforming (built in 1966), as our current minimum setbacks are 18’0” (deck), 16’0” (deck ramp) 
and 25’9” (main house) to our angled rear lot line (Appendix page 5). With the proposed improvements, the new minimum 
setback would be 10’0” (Appendix page 9). Proposed building coverage would change to 18%, adhering to the 20% 
threshold.  

Variance Criteria: 

10.233.21 The variance will not be contrary to the public interest: The new addition is intended to stay within 
the beautiful character of the neighborhood. Most houses on Brackett and Haven are either colonials or capes, a 
number with additions off the rear of the house. The proposed improvements will have limited sightlines from 
the street and will be restricted to one story high. There is no threat to public health, safety or welfare.  

10.233.22 The spirit of the Ordinance will be observed: The SRB district “provides areas for single-family dwellings 
at low to medium densities (approximately 1 to 3 dwellings per acre), and appropriate accessory uses”. Our 
property will still be within the range set forth by the Ordinance. New building coverage would only be 18%.  

10.233.23 Substantial justice will be done: The requested relief is reasonable given our current structure and lot 
lines. If the application were denied, the comfort of our home would be diminished given our growing family. 
There would be no gain to the public by denying the requested zoning relief. 
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10.233.24 The values of surrounding properties will not be diminished: We have made major improvements to 
our home over the past three years, adding significant value to the neighborhood. Our current back yard is mostly 
unusable and an eyesore. The proposed improvements will be visually appealing, similar to the improvements we 
have already made, further increasing property values. Our neighbors will all benefit from these improvements.  

10.233.25 Literal enforcement of the provisions of the Ordinance would result in an unnecessary hardship: 
While we are fortunate to have the space we currently have, our walls are quickly closing in on our growing family. 
Having a space for the kids to play on the main level of the house is very important to us. Furthermore, our rear 
yard has a slight slope and can be dangerous for children around the rock wall and tree line. Our front yard has a 
heavy slope towards the road, so the rear yard is the safest place to spend our time outdoors. The proposed 
improvements will add much needed usable indoor space, a safe barrier from exterior hazards, and room to enjoy 
the outdoors that is away from the street.  

Economically, improvements to the rear of the house are the most cost-effective. We have space to expand 
interior square footage above our garage, but the costs are not feasible. We have available setbacks to one side 
of the house, but all of our utilities run on that side (gas, water/sewer, electrical, A/C). That would also require 
demolition of recent interior improvements, a disruption to our living space, and significant expenses out of scope 
for this project. The cost of the proposed improvements are far more economical than our other options. 

 

Thank you in advance for your time and consideration. 

 

 

 

Brett & Stefanie Berger 

71 Brackett Rd. 
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APPENDIX 

Please find the supporting pictures and renderings. If we are granted relief from the Ordinance as requested, we will be 
working with an architect on final plans. 

A. Current pictures and setbacks of subject property: 

 

 



4 
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B. Proposed addition and deck renderings with new setbacks: 
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C. Abutter support:  

Tom and Karen Carpenter: 139 Brackett Rd. 
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Michael Chubrich and Donna Saunders: 65 Brackett Rd. 
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December 22, 2020

HAND DELIVERED

Peter Stith, Planner

City of Portsmouth
1 Junkins Avenue

Portsmouth, NH 03801

685 State Street LLC
685 State Street

Portsmouth, New Hampshire, 03801

Tax Map 137 Lot 11, Gen. Residence C (GRC) and Plistoric Districts

Re:

Dear Peter:

Attached please find our Memorandum with exhibits in support of an Application for
Special Exception in order to add a fifth 441 s.f. apartment unit to the existing four unit building.
We have uploaded the Application and documents. We will also deliver the original and eleven
(11) copies as required.

We look forward to presenting this the Zoning Board of Adjustment at its January, 2021
meeting.

Let me know if you have any questions or comments.

R. Timothy Phoenix

RTP/msw
Enel.

Client

Corey Colwell
Arilda Densch

cc:

D.ANIFJ. C. HOEFLE R. PF/FER TAYLOR GREGORY D. ROBBINS DUNCAN A. EDGAR

R. TEMOTTH' PHOENIX JOHN AHI.GREN

KIMB!●:RI j.H. MEMMF,SH EIMER

KEVIN M. BAU.M

MONICA F. KIESER OF COUNSEL:
SAMUEL R. REID[..WV'RI-:NCE H. GOR.VILFA’ SAMUEL HARKINSON

S'FEPHILN H. ROBERTS JACOBJ.B, MARVELLEY



MEMORANDUM

Portsmouth Zoning Board of Adjustment (“ZBA”)
R. Timothy Phoenix, Esquire
December 22, 2020

Special ExceptionA^ariance
685 State Street LLC

Property Location: 685 State Street, Portsmouth New Hampshire, 03801
Tax Map 137, Lot 11 Gen. Residence C (“GRC) zone

Dear Chair Rheaume and Zoning Board members:

On behalf of 685 State Street, LLC ("685 State" or "Applicant") we are pleased to submit

this Memorandum and the attached exhibits in support of a Special Exception for a fifth

apartment unit in GRC zone where four units are permitted.

Exhibits

TO:
FROM:
DATE:
RE:

I.

1. 12/3/20 Zoning Relief Plan - by TF Moran.
2. 12/9/20 Floomlan Al. A2. A3 - by Arilda Densch
3. Site Photographs.
4. Tax Man 137.
5. 1971 tax Card.

Pronertv/Proiect

685 State Street is a 8561 s.f lot holding a two-story wood frame structure, the former

dental office of Dr. William Ruel, and, since the 1960s, also containing apartments. The

principal of 685 State Street, LLC is Dr. Ruel’s daughter. The building presently exclusively

houses four apartments, with the following parking requirements per PZO 10.1112.311:

1 space
1 space
1.3 spaces

3.3 spaces (Exhibit 2, p. A2)

685 State now seeks to convert unused space to a fift h apartment 441 s.f. = .5 space (Id.)

plus a visitor parking space for a total of 4.8 spaces required, 6 provided.

Use as dwelling units has existed since at least 1968, long before the January 1,1980

limit of PZO §10.812. (See 1971 Tax Card, Exhibit 5, referencing two apartments and an

addition built in 1968.) Accordingly, the 5 units meet the requirements of PZO § 10.812 (See
/

Exhibit 1) since:.

II.

2@ 500s.f or less =
1 @500-750 s.f.=
1@750 + s.f =
Total:
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The conversion does not include any change to the exterior of the building10.812.11 -

except for minimum egress components required for Building Code Compliance.

The lot complies with minimum open space and maximum building

coverage requirements in Article 5 and the off-street parking requirements in Article 11.

The lot complies with the required lot area per dwelling unit standards.

10.812.12-

10.812.13 -

ProvidedRequired

1000 s.f

GRC

1712.2 s.f

HI. Relief Required

PZOS 10.440 Table of Uses -1.52- Special Exception for 5 apartment units where four are

permitted

IV. Special exception requirements

Pursuant to P0§10.232.10:

The [Zoning] Board shall hear and decide requests for special

exceptions as provided for in this ordinance. The board shall grant

requests for special exceptions which are in harmony with the

general purpose and intent of this ordinance and meet the standards
of 10 .232.20. Appropriate conditions of the sort set forth in

10.232.30 may be placed upon special exception approvals when

necessary to meet the standards of 10.232.20. The board shall deny

requests for special exceptions that do not meet the standards of
this section.

10.232.21-Standards as provided bv this ordinance for the particular use permitted by special

exception-the addition of a fifth unit meets the standards of PZO §10.812 as set forth above.

10.232.22- No hazard to the public or adjacent property on account of potential fire, explosion or

release of toxic materials-a single additional to-code apartment will be added, creating no such

hazard while providing an additional comparatively affordable apartment in downtown

Portsmouth where residential prices are at a premium.

10.232.23- No detriment to property values in the vicinity or change in the essential

characteristics of any area including residential neighborhoods or business and special districts

on account of the location or scale of buildings and other structures, parking areas, accessways,

order, smoke, gas, dust or other pollutant, noise, glare, heat, vibration or unsightly outdoor

storage of equipment, vehicles or other materials.- The building itself will not change. Required

off street parking including a visitor space is provided. One additional 441 s.f. apartment will not

violate this standard.
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10.232.24- No creation of a traffic safety hazard or a substantial increase in the level of traffic

congestion in the vicinitv-the additional unit requires one more parking space plus a visitor

space, fully met by the proposal. A vehicle for one additional apartment will neither create a

traffic safety hazard nor congestion in the vicinity, which is a mix of residential and commercial

uses (i.e. funeral home).

10.232.25- No excessive demand on municipal services, including, but not limited to, water^

waste disposal, police and fire protection and schools- one additional 441 s.f. apartmentsewer.

will not create excessive demand.

10.232.26- No significant increase of stormwater runoff onto adjacent property or streets- the lot

and improvements upon it will not change.

Since one additional unit will be created from existing space, and there is no change to

the building or other improvements, the owner respectfully submits that additional conditions

such as those set iforth in PZO§ 10.232.30 are unnecessary.

Conclusion

For all the foregoing reasons, 685 State Street, LLC respectfully requests that the zoning

board grant the requested relief

IV.

Respectfully submitted
685 State Street, LLC

By:
R. Timothy Phoenix

RTP/msw

Enel.































 
45 Richmond Street 
Map  108  Lot  18 
 
 
To permit the following: 
 

1. At Proposed Rebuilt Garage, a 4.5' Right Side Setback where 10' is required &  
a 4.5 Rear Setback where 15' is required.  Existing Garage has a +/- 2.8' Rightside 
and +/- 5' Rear Setbacks. 
 

 2. New Front Door Landing & Steps with 0.5' Front Setback where 5' is required. 
 
 
The undersigned agrees that the following circumstances exist……… 
 

1. The Proposed Garage is smaller and less non-conforming than the Existing Garage   
and aligns with the Existing Driveway.  Moving the Garage to be more conforming  
will complicate access to the Residence and would require moving the Driveway. 
 

2. The current Front Steps have no landing and run directly into the street.  The Proposed 
Landing and Steps is sized to work with the Entry Door & Surround and access is 
parallel to the Street.  The street has a slope & locating on the access on the uphill 
side reduces the number of steps. 

 
 
Criteria for the Variance: 
 
 1. The Variances are not contrary to the public interest in that it will not adversely affect 
  adjacent properties and the New Entry Steps will be safer. 
 
 2. This Variances are consistent with the spirit of the ordinance in that these modest   
  changes will improve the appearance of both the Garage & Entry. 
 
 3. Substantial justice will be done, as these changes will allow the owners to improve  
  access to the house from the Entry, Driveway & Garage. 
 
 4. The Variances will not diminish the value of surrounding properties.  The proposed  
  Variances, Additions & Renovations will improve this Property which has had little 
  done to it for decades.  
 
 5. The special condition of this property is the Sloping Lot and location of the Driveway. 
   
 
 
 
 
 
12/22/20, Anne Whitney Architect    For: Yvonne Goldsberry & Cherie Holmes 
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