SPECIAL CITY COUNCIL MEETING

DATE: WEDNESDAY, JANUARY 8, 2020
LOCATION: CITY HALL — EILEEN DONDERO FOLEY COUNCIL CHAMBERS
TIME: 6:00PM — ANTICIPATED NON-PUBLIC SESSION
7:00PM — SPECIAL CITY COUNCIL MEETING
AGENDA
e 6:00PM - ANTICIPATED NON-PUBLIC SESSION RE: THREAT OF LITIGATION PURSUANT

TO

VI.

VILI.

RSA 91-A:3 Il (e)

Call to Order — Rick Becksted, Mayor [7:00PM MEETING WILL BEGIN]
Roll Call

Approve City Council Rules and Orders
Ratify City Council Policies
Ethics Committee Drawing by Lot

MCINTYRE PROJECT — Presentations:

e Historic Preservation: Senator Martha Fuller Clark
e Finances: Michael Simchik, Developer
e Legal: Attorney Paul McEachern, Past Assistant Mayor, City of Portsmouth

Public Comment Mclintyre Project

Discussion of the Historic Monument Program application submitted to acquire The Thomas J.
Mclintyre Federal Building. Consideration to include related Development Agreement and Draft
Ground Lease

Ask City Manager to arrange for Public Presentations from National Park Service and General
Services Administration on all possibilities for acquisition of The Thomas J. Mclintyre Federal
Building




VIII. Establish Transparent Process addressing the acquisition and development of The Thomas J.
Mclintyre Federal Building that would provide greatest benefit to the citizens of the City of
Portsmouth

IX.  Adjournment

KELLI L. BARNABY, MMC/CNHMC
CITY CLERK



REVISED RULES & ORDERS OF THE
PORTSMOUTH CITY COUNCIL

RULE 1. MEETING NIGHTS

The regular meetings of the City Council shall be on the first and third Mondays of
each month at some time between 7:00 o'clock and 8:30 o'clock in the evening to be
set by the Council. Work sessions may commence at any time after 6:00 p.m. and the
regular council meeting may commence at any time after 7:00 p.m. (See Charter
section 4.4). (AMENDED 4/2/90 TO AGREE WITH THE CITY CHARTER)
(AMENDED 1/9/06)

RULE 2. SPECIAL MEETINGS

Special meetings may be called by written request of five or more members of the
Council, by the Mayor, or by the City Manager.

The City Clerk shall prepare a notice of the special session stating the time and the
place and this notice shall be served personally upon each member of the Council and
the City Manager, or left at their usual place of residence at least twenty-four (24)
hours before the time of the meeting.

It shall also be the duty of the City Clerk, immediately upon receipt of written request
for a special meeting to make every diligent effort to notify each member of the
Council in person, either by telephone or otherwise of such special session. The City
Clerk shall also post notices of the special meeting in a conspicuous place in City Hall
and shall make every effort to publicize the meeting by way of local news media.
Only matters set forth in the notice of the meeting shall be discussed and/or acted
upon.

RULE 3. WORK SESSIONS

Upon request of the Mayor or five or more members of the Council, the Council may
meet in "work sessions." Each work session shall be devoted exclusively to subjects
for which the preliminary receipt and discussion of information is deemed
appropriate. No formal vote shall be taken on any matter under discussion, nor shall
any Council member enter into a commitment with another respecting the vote to be
taken at a subsequent meeting of the Council; provided, however, that nothing herein
shall prevent a polling of the Council or the taking of any informal vote on any matter
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under discussion. Work sessions shall be open to the public public comment will be
allowed at the end of work sessions in order to provide feedback, and notice
procedures for regular meetings shall be followed.

RULE 4. COUNCIL MEETING AGENDA

All reports, communications, ordinances, resolutions, or other matters to be submitted
to the Council shall, by 12:00 noon on Wednesday prior to each Council meeting be
delivered to the City Clerk whereupon the City Clerk shall immediately arrange or
cause to be arranged a list of such matters according to the Order of Business. Each
member of the Council may place a single item of business under the name of that
Councilor unless further items are approved in advance by the Mayor. The City Clerk
shall furnish each member of the Council, City Manager, and City Attorney with a
copy of the Agenda by 5:00 p.m. on Thursday prior to each Council meeting, and
shall make copies of the Agenda available in the Office of City Clerk for the public by
that time. (AMENDED 1/5/98) (AMENDED 1/25/2016)

RULE 5. CALL TO ORDER

The Mayor shall take the chair at the hour appointed for the meeting and shall call the
members to order. A roll call shall be taken to determine if a quorum be present.

RULE 6. CHAIRING OF MEETING

In the absence of the Mayor, the Assistant Mayor shall preside during that meeting or
until the Mayor arrives. In the absence of both the Mayor and the Assistant Mayor, the
Councilor present who received the largest plurality in the last election shall preside
during that meeting or until the Mayor or Assistant Mayor arrives.

RULE 7. ORDER OF BUSINESS

The business of all regular meetings of the Council shall be transacted in the following
order, unless the Council by vote of at least two-thirds of the members present, shall
suspend the rules and change the order:

I.  Work Session

1. Call to Order [7:00 p.m. or thereafter]
1.  Roll Call
Iv. Invocation

v. Pledge of Allegiance
VI.  Acceptance of Minutes
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vil.  Recognitions and Volunteer Committee Reports

vii.  Public Comment Session erPublic Dialogue-Summary

IX. Public Hearings and Votes on Ordinances and/or Resolutions
X.  Mayor
X1.  City Council Members (A City Council member may either speak to their item(s)
previously placed on the agenda in accordance with Rule 4 or bring a single item
that appears later on the meeting's agenda forward to be acted upon at this point)
Xi.  Approval of Grants/Donations
xii.  City Manager's Items Which Require Action
X1v.  Consent Agenda
XV.  Presentation and Consideration of Written Communications and Petitions
XVI.  City Manager's Informational Items
XVIl.  Miscellaneous Business Including Business Remaining Unfinished at Previous
Meeting
xvil  Adjournment [at 10:00 p.m. or earlier]

(ADOPTED NEW ORDER OF BUSINESS 1/9/06; AMENDED 1/25/2016; AMENDED
08/21/2017; AMENDED 06/03/2019)

RULE 8. CONSIDERATION OF MOTIONS

When a motion is made and seconded, it shall be considered by the Council, and not
otherwise.

RULE 9. WRITTEN MOTIONS/ROLL CALL

Every motion shall be reduced to writing if the Chair so directs; or if any member of
the Council requests it; and upon request of any member the roll call shall be called
upon any question before the Council.

RULE 10. DIVISION OF QUESTION

The Division of a question may be called for when the motion contains two or more
independent parts.

RULE 11. READING

When the reading of a paper is called for and the same is objected to by any member,
it shall be determined by vote of the Council.

RULE 12. ADJOURNMENT
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The Chair shall consider a motion to adjourn always in order, the time of the next
meeting having been agreed on. Such motion shall be decided without debate.

RULE 13. DISPOSITION OF MOTIONS

After a motion is seconded, and stated by the Chair, it shall be disposed of by vote of
the Council unless the mover withdraws it before a decision or amendment.

RULE 14. MOTIONS DURING DEBATE

When a question is under debate, only the following motions shall be received:
Adjourn; take a recess; raise a question of privilege; call for orders of the day; lay on
the table; the previous question; limit or extend limits of debate; postpone definitely
or to a certain time; commit or refer or recommit; amend; postpone indefinitely;
questions of order and appeal; suspend the rules; object to consideration of questions;
division of a question; division of the assembly.

RULE 15. ORDER OF QUESTIONS

The Chair shall put all questions in the order in which they are moved, unless the
subsequent motion shall be previous in its nature; except in naming sums and fixing
times, the largest sum and the longest time shall be put first.

RULE 16. MOTION FOR RECONSIDERATION

A motion for the reconsideration of a vote shall be open to debate, but such motion
shall not be considered unless made by a member voting with the majority, nor unless
such motion is made at the meeting at which such vote is passed, or notice of such
motion is given at said meeting, in which case the motion shall be made at the next
meeting; and only one motion for the reconsideration of any vote shall be permitted.

RULE 17. TABLING

No motion which has been tabled at a current or prior Council meeting may be acted
upon after being removed from the table at a current meeting; but such action must be
withheld until the next regular Council meeting which agenda will show the item of
business.

RULE 18. SPEAKING PRIORITY
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When two or more members rise at once, the Chair shall then name the member who
1s entitled to the floor.

RULE 19. SPEAKING

When any member is about to speak in debate or to deliver any matter to the Council,

and respectfully address the presiding officer; the member shall confine themselves to
the question under debate, and avoid personalities. The member shall sit down as soon
as done speaking.

(AMENDED 4/2/90) (AMENDED 1/10/2000)

RULE 20. INTERRUPTION OF SPEAKING MEMBER

No member shall be interrupted by another, but by rising to a call to order, to correct a
mistake, or for explanation. But if any member in speaking, or otherwise, transgress
the Rules of the Council, the Mayor shall or any member may call the offending
member to order who shall immediately sit down, unless permitted to explain; and the
Council, if appealed to, shall decide on the case, and without debate.

RULE 21. CONFLICTS OF INTEREST

No member shall vote or serve on any committee or any question as to which the
member has a direct, personal and pecuniary interest..

RULE 22. VOTING REQUIRED

Every member present when a question is put, if not excluded by interest, shall vote.
No member shall leave a meeting without permission, if their presence is necessary to
make a quorum.

RULE 23. COMMITTEE NOMINATION

Except for the committees created solely by the Mayor, the Mayor shall submit for
approval by the City Council all nominations of non City Councilors to committees.
All nominations shall be laid on the table until the next regularly scheduled Council
meeting. The Mayor shall make all appointments of the City Councilors to
committees.

*(ADOPTED 1/22/96; AMENDED 1/17/2012; AMENDED 1/13/2014)

RULE 24. COMMITTEE MEMBERSHIP
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No member shall be obliged to be on more than two committees at the same time nor
to be chairman of more than one.

RULE 25. SPECIAL COMMITTEES AND COMMITTEE
RESPONSIBILITIES

All special committees of the Council shall consist of three members, unless a
different number be ordered. It shall be the duty of every committee of the Council to
whom a subject is specially referred to report thereon within the time limit set by the
Council or to request an extension thereof. No report shall be received unless
presented in writing, signed by a majority of the committee and agreed to in
committee actually assembled.

RULE 26. COMMITTEE MEETINGS

No Committee shall sit during the sitting of the Council without special leave .

RULE 27. COMMITTEE OF THE WHOLE

The City Council may resolve itself of the Whole, at any time, upon a motion of a
member made for the purpose; and in forming a Committee of the Whole, the Mayor
may leave the Chair and appoint some member to preside in the Committee; and when
the Committee of the Whole shall have gone through the subject referred to them,
they shall rise, and the Chairperson, or any other member that the Committee may
order, shall report their proceedings to the Council.

RULE 28. COMMITTEE OF THE WHOLE PROCEEDINGS

The rules of proceedings in the Council shall be observed in Committee of the Whole,
so far as they may be applicable; but no member shall speak twice to any question
until every member choosing to speak shall have spoken.

RULE 29. ORDINANCES

All bylaws passed by the City Council shall be termed "ordinances", and the enacting
style shall be: "The City of Portsmouth Ordains." Each ordinance shall be identified
by a number and a short title, and the effective date shall be specified in it.

RULE 30. ORDINANCE PROCEDURE
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Each Ordinance shall pass through the following stages, to wit: There shall be a first
reading for information. City Staff must have special presentations at the first reading
in order for the public to be able to consider the Ordinance change. If the first reading
1s passed, the Council shall, consistent with public notice requirements of law, set a
time and place for a public hearing and consideration of second and third readings. An
ordinance may be rejected at any stage in its progress. No ordinance shall be amended
except on second reading. Passage of the third reading shall constitute final passage.

RULE 31. ORDERS AND RESOLUTIONS

In all votes by which the City Council shall express anything by way of command the
form of expression shall be "Ordered" and whenever it shall express opinions,
principles, facts or purposes, the form shall be "Resolved." Resolutions prepared in
writing prior to introduction shall be identified by a short title.

RULE 32. TAXING, SPENDING, AND BORROWING

Each order or resolution authorizing the levying of a tax, the expenditure of money, or
the borrowing of money shall have two separate readings and a public hearing with
notice as required by law.

RULE 33. RECORD RETENTION OF RESOLUTIONS AND
ORDINANCES

When an ordinance or resolution shall have passed the City Council, it shall receive
the signature of the Mayor. It shall be enrolled in the City records of the City Clerk,
and the original ordinance or resolution shall be placed in some safe deposit in the
archives of the City.

RULE 34. CITY CLERK

The City Clerk shall attend all Council meetings, except work sessions and executive
sessions, and shall keep a record of procedures of the Council by recording the
motions and votes thereon. The City Clerk shall make notes of the general content of
the remarks by members of the Council, the Mayor, and the City Manager and not
their specific detail. The City Clerk shall note in the minutes all reports, memorials
and other papers submitted to the Council by their title or brief description of the
purport. The City Clerk shall cause to be recorded through the use of appropriate
recording device the business of all Council meetings, said recordings to be
maintained by the City Clerk as a public record for a period of three years.
Preservation of the recordings and custody of all recordings shall be the sole
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responsibility of the City Clerk who shall prepare such rules for use as the Clerk
deems necessary or appropriate to the discharge of the above responsibility.

RULE 35. SEATING ARRANGEMENT DURING COUNCIL
MEETINGS

Council seats shall be assigned by the Mayor. Council members who wish to
exchange seats may do so upon request to the Mayor. Seating arrangement may be
changed at any time the Mayor wishes. (AMENDED 10/29/90)

RULE 36. PROCEDURE FOR QUESTIONS TO THE CITY
ATTORNEY

Whenever a City Councilor has a question of the City Attorney, during a City Council
Meeting, on the Council Rules, the Portsmouth City Charter or on Parliamentary
Procedure, they shall, through the Chair, be given the immediate right to state their
question.

RULE 37. HOUR CITY COUNCIL MEETINGS TO
CONCLUDE

City Council meetings shall conclude no later than 10:30 P.M. or at such time as any
agenda item being discussed at 10:00 P.M. is acted upon. Any agenda items under the
name of the City Manager which have not been voted upon by the Council as of 10:00
p.m. shall be treated thereafter as Consent Agenda items, applying Council Rule 46 as
completely as the situation allows. If because of this rule any agenda items remain to
be taken up, the Council shall recess the meeting to a time certain at which recessed
meeting the remainder of the agenda shall be acted upon unless a majority of the
Council wishes to suspend in order to continue. (AMENDED 1/9/06) (AMENDED
1/25/2016)

RULE 38. NOTICE TO COUNCIL REGARDING
APPOINTMENT QUALIFICATIONS

All nominees to positions on boards or commissions of the City shall submit in
writing, on a form as provided by the City Clerk, information regarding their
occupational backgrounds, the nature of their nominations, and their reasons for
wishing to serve. Such form shall accompany the agenda in which the nomination is
to be made and shall be delivered to City Council members in accordance with Rule
No. 4.
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RULE 39. SUSPENSION OF RULES

No standing rule or order of the Council shall be suspended unless a two-thirds
majority of the members of the Council present shall consent thereto, for a specific
purpose; nor shall any rule or order be repealed or amended without one week's notice
being given of the motion therefore, or unless a two-thirds majority of the Council
shall concur therein.

RULE 40. PARLIAMENTARY AUTHORITY

Except where specifically controlled by Charter, Statute, Ordinance or these Rules,
proceedings of the City Council shall be conducted pursuant to the parliamentary
authority of the most recent revision of Roberts Rules of Order, Newly Revised,
published by Scott, Foresman & Co.

RULE 41. ADDRESS BY PUBLIC

Members of the public-at-large may address the Council on any issue being discussed
by the Council after a motion to allow same has been made by any Council member
and passed by a majority vote, provided that no person shall speak for more than five
(5) minutes.

RULE 42. PUBLIC'S RIGHT TO KNOW GUARANTEED

All letters, memos, reports and other information provided or circulated to the City
Council by staff members or received as communications to the Mayor and City
Council from any person shall be included with the Agenda packet of a City Council
meeting and made publicly available by 5:00 p.m. on Friday prior to each Council
meeting, or if sent separately to Council members shall be made publicly available in
the Office of City Clerk. Exempt under this Rule are those documents which would
not be deemed public records under the New Hampshire Right to Know Law (RSA
91-A) or personal communications. (AMENDED 1/27/92)

In addition to the foregoing, any e-mails which are received by the City on behalf of
the entire City Council shall be entered into the public record by the City Clerk. Any
person addressing an e-mail to the entire City Council shall be provided with the
option to have such person’s e-mail entered into the City Council packet and public
comment record for the meeting. Only e-mails which include the name and address of
the sender shall be provided to the City Council and thus be subject to the rule. Any
public comment received by e-mail subject to this rule shall be updated after the
Council agenda packet is released and prior to noontime on the day of the Council
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meeting to which the packet is addressed. Any public comments received after such
noontime deadline shall be distributed to the individual Councilors, but shall not
become part of the public record of the meeting. (ADDED 08/21/2017)

RULE 43. PUBLIC COMMENT SESSION

A .Public Comment:

A Public Comment session shall appear on the agenda of every ether regular Council
meetings (to-be-alternated-with-Publie Dialogue-sesstons). This session shall be a
period of time not to exceed forty-five minutes during which any member of the
public may have three minutes to address any topic which that member of the public
has identified to the City Clerk prior to the commencement of the meeting. Speakers
shall be limited to one three minute comment period per person per meeting and may
not defer any of their allotted speaking time to any other person. All speakers must
register in person (not electronically or telephonically) with the City Clerk prior to the
City Council meeting. Residents, business owners and taxpayers of the City shall be
given speaking priority over any other speaker. All speakers must give their home
address at the time of their speaking. Any person abusing the provisions of this rule
may be prohibited from speaking at future public comment sessions by a majority
vote of the City Council. Any provision of this rule may be modified on a per case
basis by majority vote of the Council. (AMENDED 02/20/2018)

* Comments for which a public hearing is scheduled under the same agenda shall not
be permitted.

o The Chair reserves the right to select speakers of different issues to be permitted
to speak in order to provide a form of various topics to be presented.

B. Public Dialogue:

The City Council shall hold a Council — Public Dialogue session during the period
which is forty-five minutes (45) before the call of order, on the night of every other
regularly scheduled Council meeting (te-be-alternated-with-Puble-Comment
Sesstons)-At such Council - Public Dialogue Sessions the Council, the City Manager
and any appropriate staff as determined by the City Manager shall welcome all
interested individuals for an informal dialogue session. The purpose of this session is
to provide an opportunity for members of the public to directly interact with members
of the Council, the City Manager and any appropriate staff as determined by the City
Manager from time to time. By vote of the Council, such Council - Public Dialogue
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sessions may be scheduled to be held at other times and in other locations in the City
beyond City Hall. All Council - Public Dialogue sessions shall be held in accordance
with RSA 91-A, the Right-to-Know Law by notice being made and minutes being
taken. (AMENDED 02/20/2018)

RULE 44. NAMING OF MUNICIPAL BUILDINGS , PARKS
AND FACILITIES

The procedure to be followed in naming municipal buildings, parks and facilities shall
be that a written request be submitted to the Mayor by the City Councilors or resident
who proposes the naming of any municipal building, park or facility. The Council
shall then schedule a work session to deliberate concerning that request. In general, it
shall be deemed inappropriate to name complete municipal buildings after actual
persons, although portions of buildings may be so named. Subsequent to the work
session, the request shall then be placed on the next available Council agenda for a
vote of the full City Council. (ADOPTED 8/14/2000)

RULE 45. PUBLIC HEARINGS
City Council public hearings shall be subject to the following terms and conditions:

A. The order in which speakers shall be called, the duration of time permitted
for each person to speak and the number of opportunities which any person shall be
provided to speak on any issue may be regulated by the Mayor in the interest of
legislative efficiency.

B. All speakers must limit their presentation to the issue for which the public
hearing has been called. Any speaker not in compliance with this provision shall be
ruled out of order by the Mayor.

C. The order of presentation of all public hearings shall be as follows:

1. Any additions to presentation given at first meeting related to the public
hearing offered by the City Administration

2. City Council questions and deliberation regarding the subject matter of
the public hearing

3. Public hearing speakers

4.  Additional Council questions and deliberations
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D. Subsequent to the process described above, any public hearing which results
in the requirement of a City Council vote shall be immediately followed by that vote

(ADOPTED 5/6/2002; AMENDED 05/01/2017; AMENDED 08/21/2017)

RULE 46. CONSENT AGENDA

The agenda for any regular meeting of the City Council may include a section entitled
"Consent Agenda". The Consent Agenda shall consist of items of City Council
business which the Mayor, the City Manager and the City Clerk have previously
determined to be routine in nature. All Consent Agenda items shall identify the action
which it is anticipated will be taken by the City Council on it. Any item of business
shall be removed from the Consent Agenda and placed elsewhere on the Council
agenda for the same meeting at the request of any member of the City Council. All
recommended actions on Consent Agenda items shall be deemed to have been taken
by the City Council on the passage of a motion, "to adopt the Consent Agenda".
(ADOPTED 1/9/06).

RULE 47. APPOINTMENTS TO BOARDS AND
COMMISSIONS

Unless otherwise required by statute or ordinance, the Mayor shall only bring forward
for reappointment to any Board or Commission the name of any person who shall
have served ten (10) or more consecutive years on the same Board or Commission if
such position shall have been publicly advertised prior to the effective date of the
requested reappointment. (Adopted 03/19/2018)

List of Rules
RULE 1. MEETING NIGHTS

RULE 2. SPECIAL MEETINGS

RULE 3. WORK SESSIONS

RULE 4. COUNCIL MEETING AGENDA
RULE 5. CALL TO ORDER

RULE 6. CHAIRING OF MEETING
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https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-1
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-2
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-3
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-4
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-5
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-6

RULE 7. ORDER OF BUSINESS

RULE 8. CONSIDERATION OF MOTIONS

RULE 9. WRITTEN MOTIONS/ROLL CALL

RULE 10.
RULE 11.
RULE 12.
RULE 13.
RULE 14.
RULE 15.
RULE 16.
RULE 17.
RULE 18.
RULE 19.
RULE 20.
RULE 21.
RULE 22.
RULE 23.
RULE 24.
RULE 25.
RULE 26.
RULE 27.
RULE 28.

RULE 29.

DIVISION OF QUESTION
READING

ADJOURNMENT

DISPOSITION OF MOTIONS

MOTIONS DURING DEBATE

ORDER OF QUESTIONS

MOTION FOR RECONSIDERATION

TABLING

SPEAKING PRIORITY

SPEAKING

INTERRUPTION OF SPEAKING MEMBER

CONFLICTS OF INTEREST

VOTING REQUIRED

COMMITTEE NOMINATION

COMMITTEE MEMBERSHIP

SPECIAL COMMITTEES AND COMMITTEE RESPONSIBILITIES
COMMITTEE MEETINGS

COMMITTEE OF THE WHOLE

COMMITTEE OF THE WHOLE PROCEEDINGS

ORDINANCES
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https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-10
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-11
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-12
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-13
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-14
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-15
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-16
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-17
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-18
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-19
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-20
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-21
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-22
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-23
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-24
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-25
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-26
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-27
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-28
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-29

RULE 30.
RULE 31.
RULE 32.
RULE 33.
RULE 34.
RULE 35.
RULE 36.
RULE 37.

RULE 38.

ORDINANCE PROCEDURE

ORDERS AND RESOLUTIONS

TAXING, SPENDING, AND BORROWING

RECORD RETENTION OF RESOLUTIONS AND ORDINANCES
CITY CLERK

SEATING ARRANGEMENT DURING COUNCIL MEETINGS
PROCEDURE FOR QUESTIONS TO THE CITY ATTORNEY
HOUR CITY COUNCIL MEETINGS TO CONCLUDE

NOTICE TO COUNCIL REGARDING APPOINTMENT

QUALIFICATIONS

RULE 39.
RULE 40.
RULE 41.
RULE 42.
RULE 43.
RULE 44.
RULE 45.
RULE 46.
RULE 47.

SUSPENSION OF RULES

PARLIAMENTARY AUTHORITY

ADDRESS BY PUBLIC

PUBLIC'S RIGHT TO KNOW GUARANTEED

PUBLIC COMMENT SESSION

NAMING OF MUNICIPAL BUILDINGS , PARKS AND FACILITIES
PUBLIC HEARINGS

CONSENT AGENDA

APPOINTMENTS TO BOARDS AND COMMISSIONS

o City of PORTSMOUTH Home >
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https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-40
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-41
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-42
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-43
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-44
https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-45
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https://www.cityofportsmouth.com/citycouncil/revised-rules-orders-portsmouth-city-council#rule-47
https://www.cityofportsmouth.com/
https://www.cityofportsmouth.com/citycouncil

City Council

Council Chambers
1 Junkins Avenue, Portsmouth, NH 03801

Hours
See Meetings Calendar

Phone
(603) 431-2000

Resources

o The Mayor's Office
o Legislative Subcommittee
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2009-01

Quarterly Meetings of Certain Board Chairs
for report back to City Council

April 6, 2009

1/19/2010;
01/17/2012;
01/13/2014;
01/11/2016;
01/16/2018

2009-02

Group Parking License Discount

April 20, 2009

1/19/2010;
01/17/2012;
01/13/2014;
01/11/2016;
01/16/2018

2009-03

Projecting Sign Policy

May 4, 2009

1/19/2010;
01/17/2012;
01/13/2014;
01/11/2016;
01/16/2018

2009-04

Vendors Policy

May 18, 2009

1/19/2010;
01/17/2012;
01/13/2014;
01/11/2016;
01/16/2018

2009-05

Public Gatherings in Market Square

July 20, 2009

1/19/2010;
01/17/2012;
01/13/2014;
01/11/2016;
01/16/2018

2009-06

2010-01

Public Art Acquisition Policy

Flags Projecting over City Property

December 21, 2009

February 1, 2010

1/19/2010;
01/17/2012;
01/13/2014;
01/11/2016;
01/16/2018

1/17/2012;
01/13/2014;
01/11/2016;
01/16/2018

2010-02

Brick Sidewalks

May 17, 2010

1/17/2012;
01/13/2014;
01/11/2016;
01/16/2018

amended by the City Council on March 21, 2011

amendments made 02/23/10 by committee

amended by the City Council on January 20, 2015.



THERE WERE NO POLICIES ADOPTED

1/13/2014;

Appointments to City Boards and Commissions - 1 01/11/2016;

2012-01 year residency February 21, 2012 01/11/2018
1/13/2014;

Use of City Property for Sidewalk Cafés 01/11/2016;

2012-02 Providing Alcohol Service March 19, 2012 01/16/2018

1/13/2014;
01/11/2016;
01/16/2018

1/13/2014;
01/11/2016;
01/16/2018

1/13/2014;
01/11/2016;
01/16/2018

2013-01 Complete Streets Policy October 7, 2013

2013-02 Bicycle Friendly Community Policy October 7, 2013

2013-03 Walk Friendly Community Policy October 7, 2013

1/11/2016;
2014-01 First Reading on Ordinance Amendments January 13, 2014 01/16/2018
1/11/2016;
2014-02 Public Art Referral June 16, 2014 01/16/2018

THERE WERE NO POLICIES ADOPTED

2016-01
2016-02

Non-Meetings
Non-Meetings with Legal Counsel
Housing Policy

January 25, 2016
December 5, 2016
December 19, 2016

1/16/2018
1/16/2018
1/16/2018

2016-03

Complete Street Demonstration Project Policy May 1, 2017

1/16/2018

amended by the City Council February 21, 2017



2018-01 Renewable Energy Policy March 5, 2018 n/a

2018-02 License Fee for Encumbrance of City Property April 16, 2018 n/a amended by the City Council November 19, 2018
2018-03 Use of City Hall Conference Rooms May 21, 2018 n/a

2018-04 Residency of Members of the Planning Board August 20, 2018 n/a

2019-01  |Distribution of Single Use Disposables October 7, 2019



CITY OF PORTSMOUTH

CITY COUNCIL POLICY No. 2009-01

There shall be established a policy by the City Council that the Recreation Board, Peirce
Island Committee, Conservation Commission, and other Blue Ribbon Committees as
deemed necessary meet on a quarterly basis with the Chairman of the aforementioned
Boards and Commissions, along with their City Council liaison. (Quarterly meetings to
take place March, June, September and December.) Subsequent to the quarterly
meetings, the chairman of the aforementioned Boards and Commissions shall report to
the City Council at their next available meeting. The quarterly meetings shall be for the
purpose of reviewing mutual concerns and bringing those to the attention of the City

Council.

This policy shall take effect upon the passage of the City Council.

Adopted by the Portsmouth City Council on April 6, 2009.

Ratified by the Portsmouth City Council on January 19, 2010.
Ratified by the Portsmouth City Council on January 17, 2012.
Ratified by the Portsmouth City Council on January 13, 2014.
Ratified by the Portsmouth City Council on January 11, 2016.
Ratified by the Portsmouth City Council on January 16, 2018.

Kelli L. Barnaby, MMC, CMC, CNHMC
City Clerk



CITY OF PORTSMOUTH

CITY COUNCIL POLICY No. 2009-02

Group Parking License Discount Policy

Any request for a group license per Section 7.402 of the City Ordinance will be
considered on a case by case basis. To be eligible, the company requesting the group
license shall be locating or expanding its corporate headquarters in the city’s downtown.
The primary element of analysis is that the request will benefit the city’s overall vitality
and economy. Criteria for consideration of a group license shall include the following:

e The proposal is in accordance with the goals of the Master Plan.

e The entity requesting the group license will purchase 25 or more passes in publicly
owned, leased, and operated parking facilities.

e The entity requesting the group license seeks to expand or locate its corporate
headquarters in the City of Portsmouth or offers some other articulable benefits to the
city.

e Approval of the group license shall be based on the availability of spaces in publicly
owned and/or operated parking facilities and on the overall percentage of monthly
leased spaces in these facilities.

e Terms of the license shall be revisable every two years.

e Monthly group licenses shall be issued for one of two categories:

1) 24 hours Monday through Friday 7 AM -7 AM
2) 12 hours Monday through Friday 7 AM -7 PM

Weekday group license discount rates shall be in accordance with the following:

Number of employees Monthly discount
25-75 10%
76 - 125 20%
126 - 175 30%
176 - 225 40%
> 225 50%




Council Policy 2009-02
Page 2 of 2

The process for group license requests shall be a written request to the City Manager,
reviewed by city staff for consistency with eligibility criteria and EDC recommendation to
the Manager and City Council with final approval by the City Council at a regularly
scheduled meeting.

Being ever mindful of the many small and independent Portsmouth businesses that
contribute significantly to the local economy and to the uniqueness of downtown, yet are
unlikely to be large enough to qualify for a group license, it is advised that the group
license discounts shall be granted sparingly.

This policy shall take effect upon the passage of the City Council.

Adopted by the Portsmouth City Council on April 20, 2009.

Ratified by the Portsmouth City Council on January 19, 2010.
Ratified by the Portsmouth City Council on January 17, 2012.
Ratified by the Portsmouth City Council on January 13, 2014.
Ratified by the Portsmouth City Council on January 11, 2016.
Ratified by the Portsmouth City Council on January 16, 2018.

Kelli L. Barnaby, MMC, CMC, CNHMC
City Clerk



CITY OF PORTSMOUTH

CITY COUNCIL POLICY No. 2009-03

Projecting Sign Policy

WHEREAS, the City of Portsmouth has an interest in regulating all use of City
property at, above and below ground level; and

WHEREAS, it is common for individuals in the City to erect projecting signs over
streets and sidewalks of the City; and

WHEREAS, the City Council desires to adopt a policy which both protects the
municipal interest in the air-space above its property and provides persons who wish to
erect projecting signs in that air-space a process by which municipal approval for those
signs may be secured expeditiously;

NOW THEN, the Council of the City of Portsmouth hereby adopts the following
projecting sign policy.

1. Requests for the construction of signs over City property shall be
submitted in the first instance to the Planning Director;

2. The Planning Director shall then report its recommendation with respect to
the sign to the City Council for approval or denial,

3. Upon approval of the City Council a revocable license in the form
approved by the City’s Legal Department may be issued including, but not
limited to, the following terms and conditions:

a. All costs related to the construction and/or removal of the sign shall be
borne by the applicant.
b. The License shall be for an indefinite term.

This policy shall take effect upon the passage of the City Council.

Adopted by the Portsmouth City Council on: May 4, 2009.

Ratified by the Portsmouth City Council on January 19, 2010.
Amended by the Portsmouth City Council on March 21, 2011.
Ratified by the Portsmouth City Council on January 17, 2012.
Ratified by the Portsmouth City Council on January 13, 2014.
Ratified by the Portsmouth City Council on January 11, 2016.
Ratified by the Portsmouth City Council on January 16, 2018.

Kelli L. Barnaby, MMC, CMC, CNHMC
City Clerk



CITY COUNCIL POLICY NO. 2009-04

WHEREAS, the City of Portsmouth currently has a collection of ordinances
regulating “hawkers and peddlers” seeking to sell food and non-food items from a
location that is not fixed; and

WHEREAS, in order to improve communication with vendors and hawkers and
facilitate enforcement, the Vendors’ Committee has proposed that the City
Council adopt a policy that both identifies vending locations compliant with the
existing ordinances and establishes maximum vending cart sizes.

NOW THEREFORE there shall be established a policy by the City Council
relating to hawkers and peddlers providing as follows:

The seven locations on public sidewalks within the Central Business Districts A
and B that are suitable as vending locations for licensed hawkers and peddlers
are identified on the attached Exhibit 1.

All other locations within Central Business Districts A and B are deemed not
appropriate under the existing ordinances and vendors and hawkers are
prohibited from setting up carts, stands and like at such other unapproved
locations.

The size of vending carts shall not exceed 52” wide and 48 inches long not
including the tongue of the cart.

Consistent with the existing ordinance, all vending locations, both inside and
outside the Central Business District, are available to the first licensed vendor
who arrives in the space after any period of vacancy. Vending locations cannot
be reserved.

There shall be no vending or hawking from any municipal parking areas including
metered parking spaces, public parking lots, or the parking garage.

This policy does not affect or address mobile/canteen trucks that vend on private
property.

This policy does not affect or address vending on property under the control of
Prescott Park.



Council Policy 2009-04
Page 2 of 2

Nothing in this policy supersedes or limits any special permission that the City
Council may grant to organizers of community events, such as Pro Portsmouth,
who may establish additional vending locations during such special events.

This policy shall take effect upon passage of the City Council.

Adopted by the Portsmouth City Council on: May 18, 2009.

Ratified by the Portsmouth City Council on: January 19, 2010.
Ratified by the Portsmouth City Council on: January 17, 2012.
Ratified by the Portsmouth City Council on: January 13, 2014.
Ratified by the Portsmouth City Council on: January 11, 2016.
Ratified by the Portsmouth City Council on: January 16, 2018.

Kelli L. Barnaby, MMC, CMC, CNHMC
City Clerk



CITY OF PORTSMOUTH

CITY COUNCIL POLICY No. 2009-05

Policy Regarding Public Gatherings in Market Square

WHEREAS, Market Square in downtown Portsmouth has developed by past public
use into a public forum in which expressive conduct such as public gatherings, speech
making, the carrying of political signs and other forms of expressive conduct are
constitutionally protected; and

WHEREAS, Market Square is a place in which numerous businesses operate, many
people reside and the streets and sidewalks are heavily travelled by persons and vehicles;
and

WHEREAS, the City Council seeks to balance the need of people and vehicles to
travel on, near or through Market Square safely against the protected expressive conduct
created by the public forum which Market Square has become; and

WHEREAS, the City Council has been advised that it may adopt content neutral
reasonable time, place and manner restrictions on the use of Market Square for expressive
conduct so long as such restrictions are narrowly tailored to accomplish the legitimate
government concern of protecting public safety and maintaining the safe and orderly conduct
of citizen travel and business activity in Market Square, and alternate means of expressive
conduct exist; and

WHEREAS, the City Council has the authority to regulate obstructions and other
activities on the City streets and sidewalks (City ordinances Chapter 8, Article, I, Section
8.106); and

NOW THEN, the City Council of the City of Portsmouth duly convened, does hereby
adopt the following policy regarding expressive conduct in Market Square:

1. The area affected by this policy is all of the streets and sidewalks in the area
where Market Street, Daniel Street, Pleasant Street, Church Street and
Congress Street (collectively, “the protected area”) convene, expressly inclusive
of the sidewalk area in front of the North Church;



2. The protected area may be utilized at any reasonable time and in any
reasonable manner without prior permission from the City by any person or by a
group of people provided that there is no interference with pedestrian or
vehicular travel on the street or sidewalk.

3. Should any person or group desire to place an obstruction of any kind or type or
the use of electronic amplification upon the City sidewalk or right of way, that
person or group should submit the request in writing to the City Manager who
shall have the authority to approve the same.

4. The City Manager shall have authority to approve the use of the Vaughn Mall
for gatherings involving obstructions and/or amplification with such reasonable
terms and conditions as the City Manager may determine to be necessary to
safeguard public travel and the conduct of lawful business activity within or near
the gathering or event.

5. The City Manager shall have authority to approve the use of that portion of
Pleasant Street from Porter Street to Market Square (being the same area used
for summer-in-the-street activities) for gatherings involving obstructions and/or
amplification with such reasonable terms and conditions as the City Manager
may determine to be necessary to safeguard public travel and the conduct of
lawful business activity within or near the gathering or event.

6. The City Manager shall have the authority to assess the organizing person or
group actual costs directly related to the use of the space. The costs are limited
to police details for any necessary traffic control and wages for any public works
personnel required for set up and clean-up. The assessment of costs is most
likely to arise with the use of Pleasant Street which requires street closure and
redirecting of traffic. In no event shall costs include police protection for public
safety. The assessment of costs may be appealed to the City Council.

7. Consistent with past practice, all other requests for obstructions or
encumbrances of the sidewalk, public spaces and roadways require City
Council approval; short-term occupation permits for construction purposes
excepted.

This policy shall take effect upon the passage by the City Council.

Adopted by the Portsmouth City Council on July 20, 2009.

Ratified by the Portsmouth City Council on January 19, 2010.
Ratified by the Portsmouth City Council on January 17, 2012.
Ratified by the Portsmouth City Council on January 13, 2014.
Ratified by the Portsmouth City Council on January 11, 2016.
Ratified by the Portsmouth City Council on Janaury 16, 2018.

Kelli L. Barnaby, MMC, CMC, CNHMC
City Clerk



CITY OF PORTSMOUTH

CITY COUNCIL POLICY No. 2009-06

PUBLIC ART ACQUISITION POLICY

The City of Portsmouth is committed to acquiring public art by donation, acquisition or
commission. Only original work will be considered for acceptance.

The City Council desires that Art-Speak be charged with the formation of a standing
committee, whose role will be to oversee the acquisition and de-accession (removal) of
public art for all city departments?. This committee will consist of between 7 and 11
members and will consist of Art-Speak Board Members (minimum of two), city staff, and
community members.

The standing committee will evaluate proposed donations, acquisitions or commissions
based on the following criteria:

The quality of the artwork.

Appropriateness of the size, scale and materials for the site(s)

Avalilability of an appropriate site.

Costs of installation and maintenance of artwork.

Condition and durability of the artwork.

Aesthetic merit.

Inclusion of a mandatory maintenance plan (including materials used and proper
care for such materials)

All donated, acquired or commissioned works of outdoor art must include a cash
stewardship donation of at least 10% of the cost of the artwork which will be added
to the Public Art Trust for ongoing stewardship of public art. Indoor art may or may
not require a stewardship donation, depending on the type of art. The standing
committee will determine if a stewardship donation is required for a given piece of
indoor art, and if so, the amount of the donation. If the artwork is donated, the
committee will determine the value of the artwork.

1 The Trustees of the Portsmouth Public Library have their own policy for art acquisition. Art-speak will defer to
the Trustees of the Library for art acquisition at the Library.



City Policy 2009-06

Art-Speak, along with recommendations from appropriate city boards, city staff, and/or
committees, will review and recommend pieces of public art to the City Council for
acceptance. All final decisions on acceptance shall be made by the City Council.

Suitable donations will be accepted unconditionally and free of all obligations and
encumbrances. The City reserves the right to relocate donated artwork from time to
time; and to not display a donated piece of art. Works from the collection may be
considered for removal if they are in poor condition, damaged or deteriorated beyond
reasonable repair or conservation.

As pieces of public art are acquired, they will be entered into the City Art and Artifact
Index maintained by Portsmouth Public Library staff. If a piece is decommissioned, the
date and reason for withdrawal will also be so recorded. Changes of location, whether
temporary or permanent will be recorded in the Art and Artifact Index.

This policy shall take effect upon the passage by the City Council.

Adopted by the Portsmouth City Council on December 21, 2009.
Ratified by the Portsmouth City Council on January 19, 2010.
Ratified by the Portsmouth City Council on January 17, 2012.
Ratified by the Portsmouth City Council on January 13, 2014.
Ratified by the Portsmouth City Council on January 11, 2016.
Ratified by the Portsmouth City Council on January 16, 2018.

Kelli L. Barnaby, MMC, CMC, CNHMC
City Clerk
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CITY OF PORTSMOUTH

CITY COUNCIL POLICY No. 2010 -01

POLICY REGARDING FLAGS PROJECTING OVER CITY PROPERTY !

WHEREAS, the City Council recognizes that there are safety and aesthetic concerns
attendant to the placement of flags over the City’s rights-of-way; and

WHEREAS, the City Council recognizes that there is an inherent inter-relationship
between such flags and sandwich board signs placed on sidewalks in front of City businesses
as well as projecting signs placed over municipal sidewalks by City businesses; and

WHEREAS, the City Council also recognizes that the City has the inherent authority to
regulate any obstructions on City sidewalks and any intrusions into municipal airspace over
streets and sidewalks; and

WHEREAS, the City Council desires to balance the signage needs of City businesses
with aesthetics and the safety and convenience of the public at large.

NOW THEREFORE, the City Council adopts the following policy:

A. Neither a sandwich board sign nor a flag which is allowed by the City to
project over a City sidewalk or right-of-way should be deemed to be a
sign for zoning purposes. (This element of the policy should ultimately
be formalized in an amendment to the Zoning Ordinance.)

B. A business should be allowed the option of either a flag projecting from
the building in which the business is located over a City sidewalk or a
sandwich board sign placed in front of the business on the City sidewalk,
but not both.

C. Flags should not exceed 12 square feet in area, and should maintain at
least 7 feet of clearance above the sidewalk at all times.

D. Sandwich board signs should not exceed 8 square feet in area on each
side.



Sandwich board signs (as well as other sidewalk obstructions) should
only be allowed where a continuous path of travel at least four (4) feet
wide can be maintained.

The City Manager is requested to adopt procedures to streamline the
approval process as much as possible consistent with prudent
management in order to reduce waiting times for approvals of projecting
signs, flags and sandwich board signs.

Permanent signs projecting over City rights-of-way should be authorized
only through a revocable license determined by the City Council with
prior administrative review by City staff.

Flags and sandwich board signs should be authorized through an annual
permit process, including fees appropriate to represent the administrative
cost of reviewing applications and issuing permits.

The City Council hereby delegates the authority to issue an initial license
for a flag or sandwich board sign to the City Manager or his designee.
Under the delegated authority, City officials should apply the above
standards approved by the City Council to the initial license application
for a flag or sandwich board sign and send copies of applications and
licenses to the City Council. Thereatfter, licenses should be presented to
the City Council in an omnibus package for annual renewal.

No flag, sandwich board sign or projecting sign should be allowed by the
City except in conformance with the foregoing.

1The Legislative intent was to exempt “Branded Areas” i.e., Deer Street and State Street

This policy shall take effect upon the passage by the City Council.

Adopted by the Portsmouth City Council on February 1, 2010.
Ratified by the Portsmouth City Council on January 17, 2012.
Ratified by the Portsmouth City Council on January 13, 2014.
Ratified by the Portsmouth City Council on January 11, 2016.
Ratified by the Portsmouth City Council on January 16, 2018.

Kelli L. Barnaby, MMC, CMC, CNHMC

City Clerk



CITY OF PORTSMOUTH

CITY COUNCIL POLICY No. 2010 - 02

POLICY REGARDING SIDEWALKS AND DRIVEWAY APRONS

WHEREAS, there are aesthetic and cost concerns regarding any municipal decision to
construct, repair or replace sidewalks using either brick or concrete; and

WHEREAS, the determination of the materials to be used in sidewalk construction
repair and replacement must be made early in the design and engineering process in order to
accommodate the City’s bidding and contractual policies; and

WHEREAS, a request for a variance from this sidewalk policy regarding standard
materials and typical sidewalk and driveway details (Exhibit B) will be made to the Director of
Public Works; and

WHEREAS, there may be additional costs for variances from this policy that will be
paid by the benefiting parties.

NOW THEREFORE, the City Council adopts the following policy:

A. Whenever sidewalks are constructed, repaired or replaced in the City the
following shall apply:

1. Sidewalks within the Historic District will be brick, with the exception of
the following streets which will be concrete:

Islington Street,

New Castle Avenue east of Marcy Street,

Middle Street and Lafayette Road south of Aldrich Road; and

All streets west of the easterly shore of the North Mill Pond, with
the exception of Nobles Island.

(All as shown on Exhibit A attached hereto.)

apop

2. Sidewalk material for sidewalks located outside the Historic District which
have historically been brick will be determined by vote of the City
Council.

3. Where a sidewalk is located both within the Historic District and outside

of the Historic District, the relative portion of the sidewalk that is greater
in length shall determine whether the sidewalk shall be brick or concrete.



4. The preferred standard material for all other sidewalks will be concrete.

5. Driveway aprons in the City shall be continuous bituminous asphalt from
the edge of road to property line. Sidewalks, if any, shall terminate on
either side of driveway apron.

This policy shall take effect upon the passage by the City Council.

Adopted by the Portsmouth City Council on_May 17, 2010.
Ratified by the Portsmouth City Council on January 17, 2012.
Ratified by the Portsmouth City Council on .January 13, 2014.
Amended by the Portsmouth City Council on January 20, 2015.
Ratified by the Portsmouth City Council on January 11, 2016.
Ratified by the Portsmouth City Council on January 16, 2018.

Kelli L. Barnaby, MMC, CMC, CNHMC
City Clerk



CITY OF PORTSMOUTH

CITY COUNCIL POLICY No. 2012 - 01

POLICY REGARDING APPOINTMENTS TO CITY BOARDS AND COMMISSIONS

WHEREAS, the City Council believes that familiarity with the City of Portsmouth is a
beneficial prerequisite to service on City Boards and Commissions;

NOW THEREFORE, the City Council adopts the following policy:

It is generally the policy of the City Council of the City of Portsmouth to appoint to
membership on City Boards and Commissions only those persons who have resided in the
City of Portsmouth for a cumulative total of at least one (1) year.

This policy shall take effect upon the passage by the City Council.

Adopted by the Portsmouth City Council on: Eebruary 21, 2012.
Ratified by the Portsmouth City Council on: January 13, 2014.
Ratified by the Portsmouth City Council on: January 11, 2016.
Ratified by the Portsmouth City Council on: January 16, 2018.

Kelli L. Barnaby, MMC, CMC, CNHMC
City Clerk



CITY OF PORTSMOUTH
CiTYy CounciL PoLicy No. 2012-02

POLICY REGARDING USE OF CITY PROPERTY FOR SIDEWALK CAFE’S
PROVIDING ALCOHOL SERVICE

WHEREAS, the City Council allowed the pilot use of City property by two sidewalk cafe’s
providing alcohol service during the 2011 summer season; and

WHEREAS, the City Council recognizes the benefit to residents, businesses, visitors and
the City’s economic vitality of allowing sidewalk cafe’s with alcohol service on City property; and

WHEREAS, the City Council desires to balance said benefits of sidewalk cafe’s with the
safety, desires, and convenience of the public at large; and

WHEREAS, the City Council also recognizes that the City has the inherent authority to
regulate any obstructions on City sidewalks and any intrusions into City sidewalks; and

WHEREAS, the City Council recognizes the authority of the State to regulate alcohol
service.

NOW THEREFORE, the City Council adopts the following policies, criteria and standards
with regard to the use of City property for sidewalk cafe’s providing alcohol service:

1. Requests for use of City property for sidewalk cafe’s providing alcohol service shall
be made in writing to the City Council on an annual basis by May 1% with no
expectation of continued year-to-year use of the sidewalk area on a continuing basis.

2. Such requests shall include a dimensioned site plan of the existing conditions,
including a depiction of public infrastructure such as curb lines, light poles, bike
racks, street trees, tree grates, manhole covers, meters, licensed A-frame signs,
adjacent on-street parking and loading zones, adjacent accessible sidewalk curb cuts
and the like. Such requests shall also include a dimensioned site plan depicting the
proposed table/chair layout plan for the sidewalk café, dimensioned routes of travel
within the sidewalk café area and on the adjoining public sidewalk, as well as detail
sheets for the proposed enclosure system, tables, chairs, lighting, trash receptacles,
and the like.

3. The terms and conditions of any such requests that are approved by the City Council
in any given year shall be described in an annual Area Service Agreement, which
includes a clear depiction of the area approved for sidewalk café use, with said Area
Service Agreement to be signed by the City Manager and the party or parties making
the request.

4. The term of the Area Service Agreement should be for no more than six (6) months
and shall typically run mid-April thru mid-October.

5. Area Service Agreements shall not be assignable to other parties.

6. Use of the Area subject to the Area Service Agreement (the “Area”) may be
precluded, modified or made subject to any such terms and conditions as may be
determined by the City in order to accommodate special municipal events.

1



10.

11.

12.

13.

14.

15.

16.

A ten dollar ($10.00) per square foot fee will be charged for the Area subject to the
Area Service Agreement and the fee shall be for the entire 6 month season with no
proration of the fee. The minimum fee for the season shall be $2,000 even if the size
of the Area subject to the Agreement is less than 200 square feet. The fee shall be
due and payable to the City of Portsmouth prior to authorization to use the Area.

The Area specified for sidewalk café use in the Area Service Agreement shall be
restored upon termination of the Area Service Agreement at season’s end.
Specifically, at season’s end, the enclosure system, tables, chairs and all other
materials in their entirety shall be removed from the City-owned area with the area
left in an unobstructed, undamaged, clean and sanitary condition at no cost to the
City.

Sidewalk cafés on City property shall indemnify and hold harmless the City of
Portsmouth and shall maintain and provide insurance of the types and amounts
specified by the City’s Legal Department.

Sidewalk cafe’s shall not damage sidewalks, curbing, bike racks, street trees, light
poles, trash containers, utilities or any other City amenities or infrastructure, or make
same inaccessible for public use or maintenance purposes.

Sidewalk cafe’s may utilize the Area for authorized purposes during their normal
business hours, except that all tables within the Area shall be cleared of all food and
alcoholic beverages by 10:30 p.m. 7 days a week with no alcohol served within the
Area subsequent to one-half hour before the foregoing closure times.

Sidewalk café operators shall agree at all times to comply with all laws, rules and
regulations of the NH State Liquor Commission and all other local, state and federal
laws. Approval of the Area Service Agreement by the State Liquor Commission is
required. Alcoholic beverage violations shall be self-reported to the State Liquor
Commission.

Sidewalk cafe’s shall only serve alcoholic beverages to patrons who are seated at a
table and who are ordering a substantial meal with service at tables conducted by
wait staff only.

Sidewalk café operators will agree that they shall be solely responsible for
compliance with the Americans with Disabilities Act.

The Area Service Agreement may be suspended at the sole discretion of the City on
an administrative basis.

The Area Service Agreement may be revoked in its entirety, excepting for indemnity
provisions, by the City by vote of the City Council.



17. Sidewalk cafe’s with alcohol service should meet the following site design standards:

Be separated from the public pedestrian space on the adjacent municipal
sidewalk by an enclosure system consisting of heavy duty black decorative
metal materials or equivalent as approved by the City Manager or his
designee; special attention shall be paid to the method used to support the
enclosure system in order to avoid damage to public property and insure
public safety; the minimum height of the enclosure system shall be 30 inches
and the maximum height shall be 36 inches.

Sidewalk cafe’s shall have no audio or visual or entertainment of any type
located outside, and no visual entertainment shall be situated on the inside of
the building in such a manner that it is directed to patrons in the sidewalk
café.

Sidewalk café seating shall be appurtenant and contiguous to a doorway
accessing the main restaurant facility with service provided within the Area
approved by the City, and the adjacent public pedestrian way shall not be
crossed in order to provide alcohol or food service to additional areas.

The internal dimensions and table/chair layout of the sidewalk café Area
must allow for the passage of customers and wait staff and shall, in any
event, meet ADA requirements.

Sidewalk cafe’s must provide a 5-foot radius clearance from the center of
restaurant doorways (exterior) and doorways shall be kept clear at all times
and a 5-foot minimum clear pedestrian path in front of restaurant doorways
(exterior) shall be maintained at all times.

The enclosure system, tables and chairs shall be movable/non-permanent.

In Market Square the minimum width for the pedestrian way adjacent to the
Area shall be 10-feet to 12-feet depending on site conditions. In all other
areas where sidewalk cafe’s are allowed the width for the pedestrian way
adjacent to the Area shall, at a minimum, be 5-feet and, in any event, meet
ADA, but will depend on site conditions. The pedestrian way in both
instances shall allow for and provide clear unimpeded passage and access
along the Area. The pedestrian way shall be located entirely on the public
sidewalk and shall meet criteria that ensure pedestrian safety, usability and
ADA compliance. In no event shall the Area interfere with accessibility or
public safety, including safe lines of sight for drivers.

Canopies over the sidewalk café shall not be allowed unless they are
completely supported by hardware on the building structure, that is, there
shall be no vertical supports in or around the sidewalk café; table umbrellas
without logos are allowed, but must not extend beyond the Area.

No advertising of any kind shall be allowed in the Area.

No improvements or personal property located within the Area shall extend
on or over any municipal property located outside the Area.

18. Smoking should not be allowed in the sidewalk café Area.



19. Sidewalk café operators shall agree at all times to comply with all local laws, rules,
regulations and orders including, but not limited to the following:

Health Department to approve outdoor food service operations and cleaning
operations, with the Area to be left in a clean and sanitary condition at all
times and garbage contained at all times in covered receptacles. The Area
shall be left in clean condition at close of business with all garbage removed
in its entirety from the Area, and any ground debris swept up, at close of
daily business. No food prep, grilling, service windows, service counters,
wait stations, or bus buckets shall be allowed in the Area and no condiments,
paper products or the like shall be stored on the tables in the Area. Health
Department shall review/approve that kitchen facilities are sufficient to
support additional seating.

Inspections Department shall review/approve that bathroom facilities are
sufficient to support outdoor sidewalk café seating. Permits shall be sought
from the Inspections Department for any proposed Area lighting.

A Place of Assembly inspection and updated Place of Assembly permit shall
be required from the Fire Department and the Fire Department shall
review/approve means of egress.

20. No Area Service Agreement should be approved by the City except in conformance
with the foregoing.

21. The above are policy guidelines that will serve as the basis for Area Service
Agreements, which may include other terms and conditions deemed by the City to be
in the public interest.

22. The number and location of sidewalk cafe’s on City sidewalks shall be at the sole
unfettered discretion of the City Council acting in the public interest and no
entitlement is created by this policy for any party to have a sidewalk café at any
location.

This policy shall take effect upon the passage by the City Council.

Adopted by the Portsmouth City Council on March 19, 2012.
Ratified by the Portsmouth City Council on January 13, 2014.
Ratified by the Portsmouth City Council on January 11, 2016.
Amended by the Portsmouth City Council on February 21, 2017.
Ratified by the Portsmouth City Council on January 16, 2018.

Kelli L. Barnaby, MMC, CMC, CNHMC

City Clerk



CITY OF PORTSMOUTH

CITY COUNCIL POLICY No. 2013 -01

COMPLETE STREETS POLICY

WHEREAS, an objective of the City of Portsmouth’s 2005 Master Plan is to “ensure that
all transportation projects in Portsmouth provide for full consideration of all modes (automobile,
truck, bicycle, pedestrian, transit) in their design, as appropriate;” and

WHEREAS, the City Council recognizes that in support of this objective it will be
beneficial to provide guidance to City Boards, Committees and Departments as to project
planning, design standards, implementation and monitoring;

NOW THEREFORE, the City Council adopts the following policy:

I. VISION

Streets and roadways in the City of Portsmouth will be convenient, safe and accessible for all
transportation users, including pedestrians, bicyclists, transit vehicles and riders, children, the
elderly, and people with disabilities.

Il. CORE COMMITMENT

Definition

“Complete Streets” means streets that are designed and operated to enable safe access for all
users, so that pedestrians, bicyclists, motorists, and public transportation users of all ages and
abilities are able to safely move along and across as street.

All Users and Modes

The City of Portsmouth will plan for, design, construct, operate and maintain appropriate
facilities for pedestrians, bicyclists, transit vehicles and riders, children, the elderly, and people
with disabilities in all new construction and retrofit or reconstruction projects subject to the
exceptions contained herein.

Planning

The City will incorporate Complete Streets principles into the City’s Master Plan, area plans,
transportation plans, the Zoning Ordinance and Site Plan Review Regulations, standards and
specifications documents, and other plans, manuals, rules, regulations and programs as
appropriate. Implementation of projects supported by adopted plans shall be a priority under this

policy.

Projects and Phases

The City of Portsmouth will approach every transportation improvement and project phase as an
opportunity to create safer, more accessible streets for all users. These phases include, but are
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not limited to: planning, programming, design, right-of-way acquisition, construction engineering,
construction, reconstruction, operation and maintenance.

Complete Streets principles will be applied on all new City projects and privately funded
developments, and incrementally on existing streets through a series of small improvements
and activities over time.

Maximum financial flexibility is important to implement Complete Streets principles. All sources
of transportation funding, public and private, should be drawn upon to implement Complete
Streets within the City of Portsmouth.

It is understood that maintenance activities do not necessarily trigger requirements for major
street improvements and should not be expected to do so. However, maintenance activities do
present some opportunities that can improve the environment for other roadway users.

Exceptions

Complete Streets principles will be applied in all street construction, retrofit, and reconstruction
projects except in unusual or extraordinary circumstances contained below. Even under the
conditions outlined below, a project’s impact will be evaluated for the effect it would have on the
usefulness of the street for all users, now and in the future, and the ability to implement other
adopted plans in the future.

1 Where pedestrians and bicyclists are prohibited by law from using the facility.
In this case, alternative facilities and accommodations shall be provided within the same
transportation corridor, and the ability to reasonably and conveniently cross the facility
will be part of the facility design and construction.

2 Where existing right-of-way does not allow for the accommodation of all users.
In this case alternatives shall be explored such as obtaining additional right-of-way, use
of revised travel lane configurations, paved shoulders, sighage, traffic calming,
education or enforcement to accommodate pedestrians, cyclists, transit vehicles and
riders and persons with disabilities.

3 Where the cost of establishing walkways or bikeways or other accommodations would
be disproportionate to the need, particularly if alternative facilities are available within a
reasonable walking and/or bicycling distance.

4 \Where application of Complete Streets principles is unnecessary or inappropriate
because it would be contrary to public safety and increase risk of injury or death.

5 Where the construction is not practically feasible or cost effective because of
unreasonable adverse impacts on the environment or on neighboring land uses,
including impact from right-of-way acquisition.

6 Ordinary maintenance activities designed to keep street and other transportation assets
in serviceable condition or when interim measures are implemented on temporary detour
or haul routes. However, all temporary detours shall comply with temporary traffic control
requirements of the Manual of Uniform Traffic Control Devices.
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7 Ordinary public works or utility maintenance activities, including, but not limited to:
water, sewer and storm sewer main repairs; installation of new or removal of existing
water or sewer service lines, installation or repair of fire hydrants, installation or repair of
private utility fixtures.

Exclusive of exceptions 6 and 7 above, any determination that a project that will not meet
Complete Streets principles based on the above exceptions will have said determination
reviewed and confirmed by City Council.

lll. BEST PRACTICES

Design Guidance and Flexibility

The City shall follow accepted or adopted design standards and use the best and latest design
standards available, including:

= American Association of State Highway and Transportation Officials (AASHTO)
0 Guide for the Development of Bicycle Facilities (4th Edition, 2012)
0 Guide for the Planning, Design and Operations of Pedestrian Facilities (2004)
» American Planning Association (APA)
o0 Complete Streets: Best Policy and Implementation Practices (2010)
» American Planning Association (APA) & American Society of Civil Engineers (ASCE)
0 U.S. Traffic Calming Manual (2009)
» Federal Highway Administration (FHWA)
o Manual of Uniform Traffic Control Devices (MUTCD)
0 PEDSAFE: Pedestrian Safety Guide and Countermeasures Selection System
= |nstitution of Transportation Engineers (ITE)
o Designing Walkable Urban Thoroughfares: A Context Sensitive Approach (2010)
0 Neighborhood Street Design Guidelines (2010)
= National Association of City Transportation Officials (NACTO)
o Urban Bikeway Design Guide (2nd Edition, 2012)
0 Urban Street Design Guide (2013)
= U.S. Architectural and Transportation Barriers Compliance Board (the Access Board)
0 Accessible Rights-of-Way: A Design Guide
= Active Transportation Alliance
0 Complete Streets Complete Networks: A Manual for the Design of Active
Transportation

Context Sensitivity
The implementation of this Policy shall reflect the context and character of the surrounding built
and natural environments, and enhance the appearance of such.

Performance Measures

Complete Streets should be continuously evaluated for success and opportunities for
improvement. This policy encourages the regular evaluation and reporting of progress through
the following performance measures:

= User data — bike, pedestrian, transit and traffic
= Crash data
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V.

Use of new projects by mode

Compliments and complaints

Linear feet of pedestrian accommodations built
Number of ADA accommodations built

Miles of bike lanesftrails built or striped

Number of transit accessibility accommodations built
Number of street trees planted

Number of exemptions from this policy approved

IMPLEMENTATION

The City views Complete Streets as integral to everyday transportation decision-making
practices and processes. To this end:

1.

The Planning Department, Department of Public Works, and other relevant departments,
agencies or committees shall incorporate Complete Streets principles into the City’'s Master
Plan, the Pedestrian and Bicycle Master Plans, and other appropriate plans, and other
manuals, checklists, decision trees, rules, regulations, and programs as appropriate.

The Planning Department and Department of Public Works shall review current design
standards, including subdivision and site plan review regulations, to ensure that they reflect
the best available design guidelines, and effectively implement Complete Streets.

When available, the City shall encourage staff professional development and training on
non-motorized transportation issues through attending conferences, classes, seminars, and
workshops.

City staff shall identify current and potential future sources of funding for street
improvements and recommend improvements to the project selection criteria to support
Complete Streets projects.

The City shall promote project coordination among City departments and agencies with an
interest in the actives that occur within the public right-of-way in order to better use fiscal
resources.

The Planning Department shall make an annual report to the City Council showing progress
made in implementing this policy.

This policy shall take effect upon the passage by the City Council.

Adopted by the Portsmouth City Council on: October 7, 2013.
Ratified by the Portsmouth City Council on: January 13, 2014.
Ratified by the Portsmouth City Council on: January 11, 2016.
Ratified by the Portsmouth City Council on: January 16, 2018.

Kelli L. Barnaby, MMC, CMC, CNHMC
City Clerk



CITY OF PORTSMOUTH

CITY COUNCIL POLICY No. 2013 — 02

BICYCLE FRIENDLY COMMUNITY POLICY

WHEREAS, a goal of the City of Portsmouth’s 2005 Master Plan is to “provide for
safe and convenient bicycle and pedestrian circulation throughout the City;” and

WHEREAS, in support of that goal, an objective of the Master Plan is to
“incorporate and formalize bicycle/pedestrian needs into city transportation planning,
policies and ordinances;” and

WHEREAS, the City Council recognizes that increasing bicycle use can:

* |mprove the environment by reducing the impact on residents of pollution and
noise, limiting greenhouse gases, and improving the quality of public spaces.

» Reduce traffic congestion by shifting short trips out of single occupancy motor
vehicles. This will also make our City more accessible for public transport,
walking, essential car travel, emergency services, and deliveries.

= Save lives by creating safer conditions for bicyclists and as a direct consequence
improve the safety of all other road users.

» Increase opportunities for residents of all ages to participate socially and
economically in the community, regardless of income or ability.

= Boost the economy by creating a community that is an attractive destination for
residents, tourists and businesses.

» Enhance recreational opportunities, especially for children, and further contribute
to the quality of life in the community.

= |Improve the health and well being of the population by promoting routine physical
activity.
NOW THEREFORE, the City Council adopts the following policy:

Accommodating bicycles and improving safe bicycle travel shall be integrated into
municipal decision-making, practices and processes in order to:

1. Provide safe and convenient bicycle access to all parts of the community through
a network of on-and off-street facilities, low-speed streets, and secure parking.

2. Establish information programs to promote bicycling for all purposes and to
communicate the many benefits of bicycling to residents and businesses.
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3. Make the City a model employer by encouraging bicycle use among its
employees.

4. Ensure all city policies, plans, codes, and programs are updated and
implemented to take advantage of every opportunity to create a more bicycle-
friendly community.

5. Educate all road users to share the road and interact safely.
6. Enforce traffic laws to improve the safety and comfort of all road users, with a
particular focus on behaviors and attitudes that cause motor vehicle/bicycle

crashes.

7. Promote intermodal travel between public transport and bicycles.

This policy shall take effect upon the passage by the City Council.

Adopted by the Portsmouth City Council on: October 7, 2013.
Ratified by the Portsmouth City Council on: January 13, 2014.
Ratified by the Portsmouth City Council on: January 11, 2016.
Ratified by the Portsmouth City Council on: January 16, 2018.

Kelli L. Barnaby, MMC, CMC, CNHMC
City Clerk
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CITY OF PORTSMOUTH

CITY COUNCIL POLICY No. 2013 — 03

WALK FRIENDLY COMMUNITY POLICY

WHEREAS, the City Council recognizes the benefits of walking as a key

element of a healthy, efficient, socially inclusive and sustainable community, and

WHEREAS, all people should be able to walk safely and to enjoy high quality

public spaces in the City of Portsmouth anywhere and at any time; and

WHEREAS, the City Council is committed to reducing the physical, social and

institutional barriers that limit walking activity;

NOW THEREFORE, the City Council adopts the following policy:

Municipal decision-making, practices and processes shall be carried out in order to
further the following objectives:

Provide clean, well-lit sidewalks free from obstruction, and with sufficient
opportunities to cross roads safely and directly;

Ensure seating is provided in outdoor public spaces in quantities and locations
that meet the needs of all users;

Provide protection for pedestrians from weather and climate elements with
landscaping and facilities as appropriate (for example shade or shelter);

Provide coherent and consistent information and signage systems to support
exploration and discovery on foot;

Build and maintain high-quality networks of connected, functional and safe
walking routes between residential areas and local destinations;

Provide an integrated, extensive and well-equipped public transportation service
with vehicles which are fully accessible to all potential users and public transport
stops and interchanges with easy, safe and convenient pedestrian access and
supportive information;

Encourage a pedestrian-friendly driving culture with targeted campaigns and
enforcement of road traffic laws;

Maintain reduced motor vehicle traffic speeds in residential areas, shopping

areas, around schools, and in other areas with a high frequency of pedestrian
traffic;
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» Reduce the impact of busy roads by installing sufficient safe crossing points,
ensuring minimal waiting times and enough time to cross for the slowest
pedestrians;

= Ensure that facilities designed for cyclists and other non-motorized modes do not
compromise pedestrian safety or convenience;

= |nvolve all relevant agencies at all levels to recognize the importance of
supporting and encouraging walking and to encourage complementary policies
and actions;

= Actively encourage all members of the community to walk whenever and
wherever they can as a part of their daily lives.

This policy shall take effect upon the passage by the City Council.

Adopted by the Portsmouth City Council on: October 7, 2013.
Ratified by the Portsmouth City Council on: January 13, 2014.
Ratified by the Portsmouth City Council on: January 11, 2016.
Ratified by the Portsmouth City Council on: January 16, 2018.

Kelli L. Barnaby, MMC, CMC, CNHMC
City Clerk
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CITY OF PORTSMOUTH

CITY COUNCIL POLICY No. 2014 - 01

POLICY REGARDING FIRST READING ON ORDINANCE AMENDMENTS

WHEREAS, historically, the City Council has followed the process for submitting
proposed ordinances as stated below;

NOW THEREFORE, the City Council adopts the following policy:

Any proposed ordinance to be acted on by the City Council shall be submitted one
meeting in advance of any first reading and that the proposed ordinance is submitted to the
Legal Department to draft in the City Ordinance format. Further, that all appropriate
Departments, Boards and Commissions be advised of the ordinance prior to first reading and
when necessary, request a report back.

This policy shall take effect upon the passage by the City Council.
Adopted by the Portsmouth City Council on: January 13, 2014.

Ratified by the Portsmouth City Council on: January 11, 2016.
Ratified by the Portsmouth City Council on: January 16, 2018.

Kelli L. Barnaby, MMC, CMC, CNHMC
City Clerk



CITY OF PORTSMOUTH

CITY COUNCIL POLICY No. 2014 - 02

POLICY REGARDING PUBLIC ART

WHENEVER from any source an issue relating to Public Art should be brought to the
attention of the City Council, that matter will be referred to Art Speak for an advisory report.

This policy shall take effect upon the passage by the City Council.
Adopted by the Portsmouth City Council on June 16, 2014.

Ratified by the Portsmouth City Council on January 11, 2016.
Ratified by the Portsmouth City Council on January 16, 2018.

Kelli L. Barnaby, MMC, CMC, CNHMC
City Clerk



CITY OF PORTSMOUTH

CITY COUNCIL POLICY No. 2016 - 01

POLICY REGARDING “NON-MEETINGS”

It is the policy of the Portsmouth City Council that 'non-meetings' will be held only
when necessary in order to discuss 'strategy or negotiations with respect to
collective bargaining,’ or 'consultation with legal counsel,’ as allowed under the
New Hampshire Right-To-Know Law, and that when they are held:

(1) The purpose of the 'non-meeting’ will be publicly disclosed in a motion;
(2) A public roll-call vote will be taken prior to going into the 'non-meeting;'
(3) Discussion in the 'non-meeting' will be limited to that topic and no other topic;

(4) A record will be kept of when the 'non-meeting' begins, ends, and who is in
attendance and that shall be a permanent public record.

This policy shall take effect upon the passage by the City Council.

Adopted by the Portsmouth City Council on January 25, 2016.
Ratified by the Portsmouth City Council on January 16, 2018.

Kelli L. Barnaby, MMC, CMC, CNHMC
City Clerk



CITY OF PORTSMOUTH

CITY COUNCIL POLICY No. 2016 - 02

POLICY REGARDING “NON-MEETINGS WITH LEGAL COUNSEL”

The City Council shall not hold a “Non-Meeting” as provided for under the New
Hampshire Right-to-Know, “91-A-2(b) Consultation with Legal Counsel” unless the City
Attorney initiates and defines the scope of the meeting.

This policy shall take effect upon the passage by the City Council.

Adopted by the Portsmouth City Council on December 5, 2016.
Ratified by the Portsmouth City Council on January 16, 2018.

Kelli L. Barnaby, MMC, CMC, CNHMC
City Clerk



CITY OF PORTSMOUTH
CITY COUNCIL POLICY No. 2016-03
HOUSING POLICY

WHEREAS, the goals of the City of Portsmouth, as expressed in its 2025 Master
Plan, include encouraging walkable mixed-use development, adapting the housing
stock to accommodate changing demographics and accommodating the housing needs
of the City’s current and future workforce; and

WHEREAS, the City Council finds that construction of additional housing is
critical to the City’s continuing economic and civic vitality by supplying a new generation
of workforce, attracting talent and new business, preserving affordability for long term
residents to remain in the City, and increasing our resident base to allow for greater
variety of participation in our City Boards, Committees, Commissions and Departments;
and

WHEREAS, the City Council recognizes that in support of this objective it will be
beneficial to provide guidance to City Boards, Committees and Departments as to
interpretation of City regulations and ordinances, project approval and review, staff
approval of permits and guidance to developers, and other City involvement in the
housing process;

NOW THEREFORE, the City Council adopts the following policy (the “Housing Policy”
or “this Policy”):

l. VISION

Portsmouth will support a housing stock that addresses greater housing supply and
variety, including an adequate supply of workforce and moderate-income housing;
reflects and enhances the City’s historical development patterns; provides a human-
scale design !that allows for vibrancy of civic life; and allows for optimal investment in
and use of public infrastructure.

Il. CORE COMMITMENT

1 Human-scale design, in this context, refers to the size and proportions of buildings along a street being
tailored to the comfort and usability of people walking nearby.

( 1
1 1)




The City of Portsmouth will promote the design, construction, operation and
maintenance of residential development appropriate for a variety of different residents,
including the elderly and seniors, families, young professionals, seasonal and service
industry workers, and people with disabilities; and will make efforts to ensure that
housing costs are affordable to a wide range of income levels.

The City of Portsmouth will approach planning and zoning as an opportunity to expand
the housing stock and provide increased variety to address the needs of those who
work in Portsmouth and its region.

[I. KEY PRINCIPLES

In planning for development and reviewing proposals for new residential developments,
the City will apply the following principles:

1. HOUSING CHOICE AND AFFORDABILITY: Residential growth in the City should
include a range of housing types to address the needs of different household types,
lifestyles and income levels.

2. CHARACTER AND HERITAGE: New residential development should be
sympathetic to the local heritage and character of each area, and should incorporate
quality built form and streetscapes, including pedestrian-friendly environments.

3. HOUSING TARGET AREAS: The City will identify housing target areas that are
suitable for more residential development and will focus studies, detailed zoning
changes and development controls to guide future development in each of these
areas. Context-sensitive standards which address design will accompany each
target area.

4. INFILL DEVELOPMENT: Outside housing target areas, the City will promote infill
development of residences (and, where appropriate, mixed-uses) within existing
neighborhoods by rezoning to promote and allow established, traditional
development patterns.

V. FOCUS AREAS
In keeping with the 2025 Master Plan, this Policy recognizes that different solutions are

appropriate for different types of areas and neighborhoods within the City. Therefore,
the application of this Policy will vary accordingly by focus area, as follows:




V.

URBAN CORE: The Urban Core, consisting of the historic Downtown and the North
and West Ends, accommodates apartments, condominiums and affordable housing
in existing and new mixed-use buildings.

CORRIDORS: On the City’s current major corridors—Lafayette Road/Route 1,
Woodbury Avenue/Market Street, and (to a lesser extent) the Route 1 Bypass—
provide opportunities to integrate new multifamily residential and mixed-use
developments into existing commercial environments and create additional centers
of activity.

URBAN NEIGHBORHOODS: The dense walkable neighborhoods close to the
Urban Core provide housing in various sizes and tenancy types. The variety of
options helps to preserve neighborhood character, provides affordable housing
options, and allows for reduced automobile usage due to proximity to the Downtown
and West End. New development in these neighborhoods will consist of small-scale
infill and “missing middle” redevelopment.

SUBURBAN NEIGHBORHOODS: Portsmouth’s low-density suburban
neighborhoods provide a range of housing stock from luxury to affordable. These
neighborhoods are suitable for incremental infill development including accessory
dwelling units.

LAND USE REGULATIONS AND PERMITTING

To apply Key Principles from this Policy to each focus area and housing target area, the
City will consider the following changes to land use regulations and the permitting
process:

1.

DENSITY: The City will incorporate historical land use patterns and human-scale
development principles into local land use regulations (Zoning Ordinance, Site Plan
Review Regulations, Subdivision Rules and Regulations) and permitting processes,
as well as other standards, plans, rules, regulations and programs as appropriate.

PARKING: The City will review parking requirements in housing target areas and
specific neighborhoods, revise land use regulations as appropriate to reduce
housing development costs while preventing street congestion, and proactively seek
parking infrastructure solutions or shared parking arrangements that can be
substituted for individual unit parking requirements.




3.

VI.

IMPACT ON AFFORDABILITY: Recognizing that local land use regulations can have
a direct impact on housing development costs, all Boards, Committees,
Commissions and Departments should consider the impacts of their actions on
housing affordability within legal guidelines, and should coordinate with each other to
the extent possible to provide advice consistent with this Policy.

PERMIT STREAMLINING: Private investment in the City’s housing stock should be
encouraged and the development process be minimally burdensome on individual
property owners to comply with City regulations. Minor site or building changes
should not necessarily trigger requirements for review by City Boards or
Commissions. All Boards, Committees, Commissions and Departments should
review local land use regulations and other requirements so that de minimis changes
may be approved administratively.

IMPLEMENTATION

The City views this Housing Policy as integral to everyday planning and decision-
making practices and processes. To this end:

APPLICATION: The Planning Department and other relevant departments,
agencies or committees shall incorporate this Policy’s principles into the City’s
Master Plan and other appropriate plans, and manuals, checklists, decision trees,
rules, regulations, and programs as appropriate, requesting funds through the
annual City Budget or City Council when necessary.

REGULATORY AUDIT: The Planning Department and Department of Public Works
shall review the City’s Zoning Ordinance, Site Plan Review Regulations, Subdivision
Regulations and permitting processes, to ensure that they effectively implement this
Policy.

PROFESSIONAL DEVELOPMENT: When available, the City shall encourage staff
professional development and training on best practices in planning, zoning, and
principles through attending conferences, classes, seminars and workshops.

COLLABORATION: The City shall promote project coordination among City
departments and agencies in implementing the Housing Policy in order to better use
fiscal resources and produce the best results.

MUNICIPAL INVESTMENT AND PUBLIC INFRASTRUCTURE: The City should
support new workforce housing development in designated areas through provision




of capital improvements and services, and proactively submit projects which support
these principles to the annual Capital Improvement Plan process.

6. ANNUAL REPORTS: The Planning Department shall make an annual report to the
City Council showing progress made in implementing this policy. This policy shall
take effect upon passage by the City Council.

VIl. PERFORMANCE MEASURES

The Housing Policy should be continuously evaluated for success and opportunities for
improvement. This policy encourages the regular evaluation and reporting of progress
through the following performance measures:

e Reduction in the affordability gap for rental and ownership units relative to
income levels in the housing market area. Reduced applications for variances
required to build workforce housing

e Increased density in new residential construction or applications for residential
construction

e Reduced processing time for applications/permitting for new housing
development

Adopted by the Portsmouth City Council on: December 19, 2016.
Ratified by the Portsmouth City Council on: January 16, 2018.

Kelli L. Barnaby, MMC/CNHMC
City Clerk




ATTACHMENT: MASTER PLAN STRATEGIES

The following housing strategies related to the theme of Diversity are identified in the
Master Plan:

3.1.1

3.1.2

3.14

3.2.1

3.2.2

3.2.3

3.24

3.2.5

3.2.6
3.2.7

Develop regulations for accessory dwelling units that promote affordable housing
for all income levels and protect neighborhood character.

Implement housing rehabilitation programs using CDBG and other funds to
improve housing stock.

Identify locations and conditions under which live/work units can be safely and
appropriately allowed.

Streamline the approval process for affordable housing in order to reduce
development costs.

Promote the development of mixed-income multifamily housing in appropriate
locations with incentive zoning provisions, such as reductions in parking
requirements and increased maximum heights.

Support the activities of housing agencies in the development of affordable
housing.

Provide incentives for low- to moderate-income first-time homebuyers to
purchase homes in Portsmouth.

Encourage the creation of smaller housing units, such as micro-units.
Encourage businesses to establish employer-assisted housing programs.
Support mixed-use redevelopment of suitable Portsmouth Housing Authority
properties for long-term viability.




CITY OF PORTSMOUTH
CITY COUNCIL POLICY No. 2017-01

COMPLETE STREET DEMONSTRATION PROJECT POLICY

WHEREAS, a core commitment of the City's Complete Street Policy is to incorporate
Complete Street principles into the City’s Master Plan, area plans, transportation plans, the
Zoning Ordinance and Site Plan Review Regulations, standards and specifications documents,
and other plans, manuals, rules, regulations and programs as appropriate.

WHEREAS, City staff have been working with the Parking & Traffic Safety Committee to
develop a Neighborhood Traffic Calming Program that provides a process and guidance for
considering and implementing a variety of traffic calming measures in response to neighborhood
concerns and requests.

WHEREAS, the City Council recognizes that it will be beneficial to enable non-municipal
groups and organizations, hereby known as Project Sponsors, to undertake demonstration
projects in public rights-of-way;

NOW THEREFORE, the City Council adopts the following policy:
|. DEFINITIONS

Demonstration Project

A demonstration project is a short-term street or sidewalk design project that is designed in
accordance with the City’'s Complete Street Policy and/or Walk and Bicycle Friendly Community
Policies.

Project Sponsor

A project sponsor is the entity applying for permission to implement a demonstration project. A
project sponsor may be an individual, group, or business entity that has the ability to satisfy the
requirements included herein.

II. SITE REQUIREMENTS, CLEARANCE AND ACCESS

(1) Demonstration projects may only be located in the public right-of-way on roads under City
jurisdiction.

(2) Project shall be located on a road with a speed limit that is 30 MPH or less.

(3) Projects shall be designed to minimize interference with access to and service of public
utilities, utility covers, valves, building standpipes, fire hydrants, and other services and
operations located within or accessed from the public right-of-way.

(4) Projects should not block or limit driveway access, unless the driveway owner specifically
permits use of their driveway for the demonstration. Such permission must be illustrated by a
letter of support.

(5) Demonstration Projects shall maintain or improve the existing level of accessibility to
individuals with disabilities per the Americans with Disabilities Act Accessibility Guidelines
(ADAAG).



Complete Streets Demonstration Project Policy Page 2

(6) Demonstration projects shall not be located in proximity to ongoing construction projects
within the public right-of-way.

(7) No street or public right-of-way shall be blocked for project installation unless specifically
allowed by the Portsmouth Department of Public Works (DPW).

Ill. FUNDING

(1) The Project Sponsor shall be responsible for all related project materials and elements. In
some scenarios, the City of Portsmouth may provide funding or in-kind support to benefit the
project, but financial support from the City is not guaranteed or required.

IV. COMMUNITY SUPPORT

(1) Demonstration projects must demonstrate community support from property
owners/businesses in the impacted area adjacent to the project site. Support must be
demonstrated through individual letters or petition.

(2) The Project Sponsor must provide individual letter(s) of support from any property
owners/businesses whose property access will be impacted by the demonstration.

V. PERMITTING AND NOTIFICATION

(1) Initial Project Request: Project Sponsor shall submit initial project request at least 3 months
from the desired implementation date. DPW will review the proposal and confirm compliance
with applicable laws/regulations. DPW will also review to determine that the Demonstration
Project will have minimal impact on access to and service of public utilities, utility covers, valves,
building standpipes, fire hydrants, and other services and operations located within or accessed
from the public right-of-way. Once receiving initial approval from the DPW, the Project Sponsor
shall revise materials in response to DPW feedback and submit a demonstration project
application.

(2) Project Application: The Project Sponsor shall submit a complete permit application to DPW
a minimum of 2 months before desired implementation date. If DPW determines the application
to be complete, the Public Works Director shall review the application and make a
recommendation for approval or denial to the City Manager.

(3) Project Approval: Once receiving a recommendation, the City Manager may grant or deny
the project permit or refer the application to the City Council. At any time during the project
application and approval process, the project may be referred to the Parking & Traffic Safety
Committee for input.

(4) Upon receiving permit approval, the Project Sponsor shall notify all households and
businesses within 300’ of the proposed project location at least 7 days before the planned
installation date, via a flyer or letter.

(5) Any temporary changes to on-street parking will be subject to review and approval by the
Department of Public Works Parking Division.
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(6) The Project Sponsor shall post a project information sign at the project site for the duration
of the project. The sign shall be reviewed and approved by DPW.

VI. STEWARDSHIP

(1) The Project Sponsor shall comply with all applicable traffic laws or other relevant city or state
laws or ordinances. DPW will identify any concerns related to compliance with applicable laws
and ordinances when reviewing the Project Sponsor’s initial project request.

(2) The Project Sponsor shall designate a primary contact person who can be reached by the
City 24/7 for the duration of the project in case of emergencies or unexpected issues/concerns.
This person must be available for a site inspection once the project has been installed, and
must be willing and able to troubleshoot should adjustments be necessary.

(3) The Project Sponsor is responsible for any property damage that occurs as a direct result of
the demonstration project.

(4) The Project Sponsor is required to submit a certificate of insurance that meets city insurance
requirements and that names the city as certificate holder as well as an additional insured for
the duration of the event. In cases where the City is a co-sponsor of the proposed project, the
City may waive the insurance requirement.

(5) The Project Sponsor shall remove all elements/features of the Demonstration Project and
restore the project site to its original conditions by the end of the permit period. If the Project
Sponsor fails to remove the project and its various elements within the agreed time frame, the
City will do so at the expense of the Project Sponsor, and Partner may be considered ineligible
to lead future Demonstration Projects. If an emergency situation requires the City to remove or
damage parts of the project before the end of the permit period, the City will not be held liable
for damages to the project elements.

(6) The Project Sponsor shall communicate with affected neighbors and attempt to resolve any
concerns that may arise during the project’s duration. The Project Sponsor shall notify DPW
about any concerns raised during the project’s duration.

(7) The Demonstration Project permit shall be revocable by the Public Works Director if the
project no longer meets the intent of the approved Demonstration Project proposal.

(8) All Project Sponsors shall collect data and monitor use of the demonstration project using
methods approved by DPW in advance of the project’s implementation. A report, including a
summary of the data collected, the raw data collected, and an evaluation of the effectiveness of
the project, shall be provided to the DPW at the conclusion of the project.

This policy shall take effect upon the passage by the City Council.

Adopted by the Portsmouth City Council on: May 1, 2017.
Ratified by the Portsmouth City Council on: January 16, 2018.

Kelli L. Barnaby, MMC, CMC, CNHMC
City Clerk



CITY OF PORTSMOUTH
CITY COUNCIL POLICY No. 2018-01

RENEWABLE ENERGY POLICY

WHEREAS, the goals of the City of Portsmouth, as expressed in its 2025 Master Plan, include a strong
desire for the City to be more proactive in reducing Greenhouse Gas Emissions and the development
of a local energy policy to move towards a 'net zero' carbon emissions goal to help mitigate the impacts
of climate change for future generations; and

WHEREAS, on June 19, 2017, the City Council voted unanimously to authorize the Mayor to sign a
letter promoting the Paris Climate Agreement’s goals calling for increasing efforts to cut Greenhouse
Gas Emissions, create a clean energy economy, and stand for environmental justice; and

WHEREAS, the City Council supports this objective and with guidance from the Renewable Energy
Committee supports actions and guidance to City Boards, Committees, and Departments to attain this
goal;

NOW THEREFORE, the City Council adopts this Renewable Energy Policy to move Portsmouth
towards becoming a ‘Net Zero Energy’ Community where, on a source energy basis, the actual energy
consumed on an annual basis is less than or equal to locally generated renewable energy. The following
levels are to be pursued concurrently by relying on improving energy efficiency, increasing renewable
energy for electricity, and, over time, increasing renewable and clean energy for both heat and
transportation:

Level | focuses on Municipal Government Operations achieving Net Zero Energy.

Level Il focuses on the Portsmouth Community, including residences, business, and other non-
municipal users such as the Pease Development Authority, achieving Net Zero Energy. Level Il will
also seek to examine low-income residents and environmental justice-related issues within the context
of Portsmouth’s Renewable Energy Policy.

Level Il focuses first on all vehicles originating in and second on vehicles traveling through the City of
Portsmouth achieving Net Zero Energy. Level Il is distinct from Level Il as an acknowledgement of the
amount of time that may be required to accomplish this level.

This phased Renewable Energy Policy leaves the flexibility required to move Portsmouth towards
becoming a Net Zero Energy Community through a combination of approaches, such as those
suggested in the Renewable Energy Committee Final Report and Recommendations.

Adopted by the Portsmouth City Council on: March 5, 2018

Kelli L. Barnaby, MMC, CMC, CNHMC
City Clerk



CITY OF PORTSMOUTH

CITY COUNCIL POLICY No. 2018-02

LICENSE FEE FOR ENCUMBRANCE OF CITY PROPERTY

Any party temporarily encumbering city property for purposes of construction beyond
thirty working days shall apply to the City Council for a license and pay the following fees:

A. Metered parking spaces consistent with the daily fees determined by the fee
schedule.

B. Any City land that includes unmetered parking spaces, travel ways, loading zones
and sidewalks — $0.05 per square foot per day

C. Any other City land / right-of-way not included in the above categories shall be
charged a flat fee of $400 per each 400 square feet for the first 30 days. Each
additional 30 day period the fee shall be $200 per each 400 square feet. The
aforementioned fee shall be in place until July 1, 2019 when the fee shall be listed
on the City of Portsmouth’s annual fee schedule.

The license fees set forth above will be doubled if the encumbrance period extends
beyond its terms.

Any encumbrance that extends beyond thirty working days without an approved City
Council license shall also be subject to the above fees.

The City Manager may waive the license fees for parking in unmetered spaces if the
applicant can provide equivalent public parking in the immediate vicinity of the licensed
area.

The Public Works Director shall administer the application of the License fees under this
policy.

All applicable license fees shall be paid prior to the start of the term of the license. If the
licensee ceases to encumber the property prior to the end of the term, the licensee may
request a refund of any license fees for any unused days.

Any party that disputes the application of this policy to its request for a license may
appeal to the City Manager.

Adopted by the Portsmouth City Council on: April 16. 2018
Amended by the Portsmouth City Council on:_ November 19. 2019

Kelli L. Barnaby, MMC, CMC, CNHMC
City Clerk



USE OF CITY HALL CONFERENCE ROOMS
CITY COUNCIL POLICY: #03-2018

Except as noted below the City Hall Conference rooms are non-public-fora. The fundamental
purpose of these rooms is to implement the work of the City of Portsmouth government and
to the extent relevant, the governmental work of the State and the Federal Government.

Government related activities, committees or non-profit organizations which are affiliated with
the City are permitted. Although these activities will typically be Portsmouth based, they may
include regional or statewide groups if they have a tangible connection with municipal government.

City Council and City staff usage have priority — the City reserves the right to cancel use by
outside groups if the City Council or staff have an unanticipated need for facilities.

No other use is permitted.
Conference Room A:

During regular daytime business hours, Conference Room A may be used by any Portsmouth
cultural, civic, educational, or non-profit group or organization.

The use of this room shall be subject to the following time, place and manner restrictions:

e City departments have scheduling priority

e Reservations cannot be made more than 30 days in advance

e Users are limited to 8 reservations per year

e 8a.m.to9 p.m. Monday - Thursday, 8 a.m. to 1 p.m. Friday

e Audio-visual equipment will not be provided by the City

e No fees can be charged by the user unless the event is sponsored by the City

e Use of the room shall be free, but a deposit for custodial, maintenance or other
City expenses, or as a security deposit, may be required

e Scheduling may be coordinated with the library, which also has available
public conference rooms.

Custodial activities are limited to set up only; special requests for audio/visual equipment
should be made well in advance of scheduled meetings. The availability of equipment is
dependent on the needs of City Council and staff.

User is to contact the City Clerk’s Office to determine availability of room and to reserve space.
The user shall provide the City Clerk with the name and telephone number of a contact person.

Adopted by the Portsmouth City Council on: May 21, 2018

Kelli L. Barnaby, MMC, CMC, CNHMC
City Clerk



RESIDENCY OF MEMBERS OF THE PLANNING BOARD
CITY COUNCIL POLICY: #04-2018

All members of the Planning Board of the City of Portsmouth, whether characterized as Ex
Officio, Alternate, Designated, Appointed or otherwise, shall be residents of the City of Portsmouth.

This policy shall take effect upon passage by the City Council.

Adopted by the Portsmouth City Council on: August 20, 2018

Kelli L. Barnaby, MMC, CMC, CNHMC
City Clerk



CITY OF PORTSMOUTH
CITY COUNCIL POLICY No. 2019-01

DISTRIBUTION OF SINGLE_USE DISPOSABLES POLICY

WHEREAS, the City Council voted unanimously to declare Portsmouth an Eco-Municipality in 2007 and signed
a resolution which fully acknowledges Portsmouth's commitment and desire to become more sustainable; and

WHEREAS, the City Council recognizes that limiting the distribution of single-use disposables through source
reduction is necessary to protect human health, to preserve the natural environment, and to conserve precious and
dwindling natural resources through the proper and integrated management of solid waste;

NOW THEREFORE, the City Council adopts this Distribution of Single-Use Disposables Policy to encourage
the following practices at City facilities, City-sponsored events, events on City property, and businesses on City

property:

Carryout Bags: Customers will be charged a ten cent fee that will remain with the seller for every single-use
recycled paper shopping bag they are issued that is greater than six inches across. Single-use plastic shopping
bags are only allowed to be issued to transport prepared food and customers will be charged a ten cent fee that
will remain with the seller for every single-use plastic shopping bag they are issued.

Disposable Cups: Customers will be charged a ten cent fee that will remain with the seller for every single-use
cup they are issued when a thermos, mug, or reusable bottle could have been used instead. Any single-use cups
that are issued will be compostable and the seller is responsible for providing a composting bin that will be
emptied at a composting facility.

Disposable Containers: Any single-use containers that are issued will be compostable and the seller is responsible
for providing a composting bin that will be emptied at a composting facility.

Disposable Straws. Straws are only to be distributed at the request of the customer. Any single-use straws that
are issued will be compostable and the seller is responsible for providing a composting bin that will be emptied
at a composting facility.

No customer participating in Special Supplement Nutrition Program for Women, Infants, and Children (WIC) or
Supplemental Nutrition Assistance Program (SNAP) will be charged the fee for receiving any of the items listed
above. Further, no soup kitchen or thrift store operating on City property will have to abide by the carryout bag,
disposable cup, disposable container, or compostable straw requirements. Finally, nothing in this Policy prohibits
customers from using their own bags, cups, containers, or straws if they are otherwise allowed to do so under the
City’s ordinances.

This Distribution of Single-Use Disposables Policy is intended to determine the best practices for implementing
Chapter 3, Article IX: Distribution of Single-Use Disposables on City Property.

Adopted by the Portsmouth City Council on: October 7, 2019

Kelli L. Barnaby, MMC, CNHMC
City Clerk



NPS Comments on City of Portsmouth’s application for the Mclntyre Federal Building, Portsmouth, NH

October 2019
All page references are to page numbers in the pdf, unless otherwise indicated.

Preservation Plan

1. Although the plans provide general information to show the proposed rehabilitation of the
historic building and the overall new construction on the site, and, after they are revised to
address our comments below, will be sufficient for the purposes of our review of the
Application, they are not detailed enough to approve construction without further review. We
will need to establish a review process, both for initial construction and for any later
modifications. The initial construction plans, and any future changes to the Mcintyre Building,
or to the new construction that would affect the McIntyre Building or surrounding historic
properties (viewshed, etc.) after construction will need to be reviewed and approved by the
NPS, and will need to be reviewed by the SHPO thro the Section 106 process. The SHPO
requires a 30-day review period. The 15-day revi riod provided to the city in the lease is
not adequate for the NPS and SHPO reviews. recomnend a 45-day review period.

NPS application to be reviewed by SHPO upon no@ificati® from the GSA initiating Section 106 Review.
Design development drawings will be submitigd t or review. Developer requests a 30-day
review period consistent with SHPO's time

2. p. 29— Please explain in more @ $emonstrate why this planter (flanking original mailing
O

platform) needs to be removed:

The planters are proposed to be removed so that the developer can regrade that area for an
accessible entrance from Penhallow Street without using a ramp with balustrade and handrails.

3. P.32-—asstated, any future roof deck plans will need to be reviewed by the NPS and the SHPO
Agreed. Any future roof deck plans will be submitted to the NPS and SHPO.

4. P.37-isthe northern marble wall original? We presume this is in the former box lobby. Ifitis
original, why is an opening required?

The wall is original and will be substantially retained, however, an appropriately sized door opening in
the marble panel will allow indoor public passageway from Daniel Street to Plaza and community
retail/gathering area.

5. P.37—The SHPO has expressed interest in evidence that the paneling in the conference room in
the east wing is not original. Have you found any evidence to support the general theory that it
was a later addition? The character-defining features document mentions that there was no
conference room on the original plans, which suggests it was a later addition; this helps support
the idea, but if you have found anything further, please include it.



The original 1964 drawings do not show interior elevations of these rooms, so the developer surmises
that the paneling in the room is a later alteration. Nothing comparable exists anywhere else in the
building.

6. p. 84— The plans for the 5% floor of the new, taller building (Building B) show a one-bedroom
apartment in the protrusion on the left, whereas the plans on page 173 show that area as a
residents’ lobby. The plans need to be consistent.

Pages 79-88 are to be replaced with the attached floor and use plans which coordinated the use and
floor plans and the elevations to include the Mcintyre building in all elevation views.

7. pp. 86-87 — The roofline of Building B seems to have changed since the last drawings we saw —
we had expressed concern about the massing and blockiness of the area closest to the Mcintyre
Building, and we saw revised plans that had stepped the 5% floor back, with a mansard roof.
Now it is back to a full, blocky shape. In addition, elevation 4 on page 86 (marked as north
elevation, but appears to be east), does not show the protruding section from this new building
visible on p. 87, elevation 2 (south — Linden way — elevation). Our concerns about the blockiness,
massing, and height of this building remain. The SHPO has expressed interest in the visual
effects of the new construction from on the river; we agree that visualizations from this view
point should be included in the Application.

The overall height of the Bow Street building is one s
for consultation. It has been reduced by over 10 feet
#6 above help to illustrate that the new buildings
river attached; evidencing Mclntyre buildin

owenthan the initial plans submitted to NPS
floor). The revised elevations referenced in
priately scaled in height. Views from the
otWisible from the river.

8. One area of particular interest ipsaglr
the preservation of the patte
portions under the overhang.

ture reviews will be the loading dock area, in particular
penings, and the relationship between open and enclosed

The developer proposes to retain the openings along the original 1960's exterior wall, but the part
closer to Penhallow Street will be behind several bays of the later additional wall of the loading
platform, part of it will be exposed at the recessed area, and the part towards the east will be visible
behind the new glazed wall. The rhythm of openings is retained in this portion of the loading dock.
Originally the area beneath the canopy was open.

9. All elevations need to show Mclntyre Building in the background, at minimum in lighter weight
line.

Updated elevations referenced in #6 above replaced pages 79-88.

10. We understand the landscape plans (such as in the plaza behind the building) to still be in a
conceptual stage, and want to ensure that more detailed plans will be included in the future
stages of review.

Yes, more detailed landscape drawings will be included future drawing submissions.

Use Plan



1. P. 112 —this appears to show a pop-up glass structure for the “Interior Community Space” which
would not be permissible (also seen on p. 109). We would consider a skylight along the corridor
from Daniel Street to the Plaza that is flush with the roof, or lower than the parapet on the one-
story wing,

The plans will reflect a revision to a flush skylight in the construction documents.
Financial Plan

1. The plan describes the higher level of risk associated with this development, justifying a larger
“reasonable profit” than we normally would allow. It also mentions that the risk will decline
over time (top of p. 116). Considering that a previous version of the financial plan reduced the
reasonable profit percentage after thirteen years, we recommend that either the profit
percentage drop after a pre-determined number of years or a reconsideration of the reasonable
profit occur at year 14 (or other reasonable period), and every ten years thereafter.

The 21% net profit threshold was established and agreed upon by both the City and the Developer as
reasonable after extensive financial modeling, market surveying and negotiations and both parties are
in agreement that it need not be modified any further.

Regarding the NPS request that the profit percentage dropdifter a pre-determined number of years as
the previously contemplated structures might, this str reWNinherently different than previous ones
contemplated in that it stands alone in its review of gany#l performance, regardless of past
performance as a simple, annual calculation. As alfy prior year losses incurred are not factored
into this calculation, allowing the City to share in ide and not any of the downside (ie-one
good year of performance amidst nine bad @ Id still result in Excess Income). Additionally, as
evidenced in the attached article by RegiRag® an acknowledged market leader in real estate analytics,
Net Profit has averaged anywhere fr¢ % % to 28.7% for office, apartment and retail sectors on
average from 2006-2016. This time peric cludes a recession and the recent economic strength, so
reflects a reasonable historic average upon which to set a threshold.

Regarding the NPS request that a reconsideration of reasonable profit occur at regular future
intervals, while not unreasonable philosophically, in actuality this will have a negative effect on the
value of the project immediately. Investors determine a Project's risk and value based on future cash
flows and predictability. Multiple future resets would create additional uncertainty and risk and
therefore decrease value. Additionally, the practical application of such a reconsideration would also
require a large amount of resources and negotiation on a relatively frequent basis within the life of
the Ground Lease, which in and of itself, would reduce Net Profit and be burdensome
administratively.

2. Recommend adding language that the amounts taken by the developer for General &
Administrative and Management Fees be reviewed annually to ensure they are within industry
standards.

The Developer may choose to self-perform property management of the Project, or may choose to
outsource said services to a third party. In either case, property management fees charged to the
Project shall be based upon on market terms.



3.

p. 123 — at the bottom of the page, please revise to “any proceeds from a lease assignment by
Developer are excluded from this annual calculation and would be considered as capital event
proceeds.”

The application will be revised accordingly to incorporate appropriately the requested language of
"any proceeds from a lease assignment by Developer are excluded from this annual calculation and
would be considered as capital event proceeds.”

Lease (page numbers are as within lease)

1.

Pg. 1 & throughout — Uses the term “Federal Historic Monument Program” to refer to the
Historic Surplus Property Program. “Historic monument” is the statutory term used for historic
surplus property, but it does insert some confusion as to the present program (Historic Surplus
Property) to use the term in this manner. Our preference would be to name the HSP program
properly within the lease to avoid confusion and to provide clear reference to the program from
which the statutory and regulatory requirements apply. The term should be used consistently
throughout the document (and properly defined, see below).

Agreed and revisions have been made accordingly throughgUt the lease document, which are
redlined.

2.

NOTE: In the definitions section (p. 9), an alter term “National Historic Monument Program”
is defined as the program at 40 USC 550(h inition notes that this program is “aka
Historic Surplus Property Program.” it\& NOT known as the National Historic Monument
Program, and this language runs th using some confusion with respect to the program
for National Historic Landmar should not be used.

Agreed and all references to the “Histor onument Program” have been deleted in the lease.

3.

Pg. 6 — “Final Plans and Specifications” refers only to the fact that they have been “reviewed and
approved by the City”, and then references them as attached at Exhibit C. By contrast, the
definition for the “Approved Development Plan” (p. 3) also references the documents at Exhibit
C and acknowledges originally approved by the City and any changes approved by the City and
“The National Park Service to the extent required under the Federal Historic Monument
Program.” Both these definitions should be clear about the process. Since this agreement is
between the City and the Tenant, there is an argument to be made that it can reflect only the
requirement of the City’s approval, as any approvals from NPS are the City’s obligation to
obtain. In this case, however, the lease already references the NPS approvals elsewhere, so for
consistency it should be clear all the elements for which approval is required. This will ensure
that failure to reference the NPS approval isn’t taken to mean that none is required. As the Final
Plans and Specifications need NPS review for consistency with Secretary of the Interior’s
“Standards for the Treatment of Historic Properties” and program requirements, the definition
should reflect that NPS is an approver in addition to the City. It can be made clear that NPS
approval is the responsibility of the City (rather than the Tenant) by using language such as
“...reviewed and approved by the City, who will first obtain approval of the National Park
Service, as required.” [or “...who will obtain NPS concurrence in writing before so approving”]



NPS approval will be obtained before the Ground Lease is signed, which we believe addresses the NPS
concern that the City and Tenant might move ahead of their review process. We therefore have made
no modification to the ground lease at this time.

4. Pg.7-"Income” —when accounting for revenues and costs at the end of the year, as the pass-
through expenses described in (b) will not count as income, such expenses also cannot be
counted as costs.

Agreed and a revision has been made accordingly to the definition of “Excess Income” on page 6,
which is redlined.

5. Pg.9—“National Historic Monument Program” — see comments above regarding program name
& definition.

Revision has been made accordingly, which is redlined.

6. Pg. 16 —4.3(a) “The City, after receiving the concurrence of the National Park Service, has
approved Tenant’s Development Plan...”]

Revision has been made to section 4.3(a) accordingly, whichgis redlined.

7. Pg. 19 —4.8: Note that the NPS will have to revi
plans, and that our review may take longer th
comment on section 7.4 below for more

anyWroposed modifications to approved
days if SHPO coordination is required. See

The developer acknowledges and understa atfthe SHPO timeline may be applicable. However,
no modifications were made to the Groun

8. Pg.20—Section 4.11 reference it E which is purportedly a list reflecting required
approvals and is to reference theWfitus of each. There is not currently a draft Exhibit E so we
need to review to be sure required NPS approvals are reflected in the Exhibit, or at a minimum
that the City’s obligation to obtain NPS concurrence/approval before granting its own approval
to various items is reflected.

Exhibit D which is attached to the Development Agreement identifies Anticipated Permits, which will
also be attached as Exhibit E to the revised Ground Lease.

9. Pg. 25 —Section 4.24 Deemed Approval. There can be no deemed approval for matters that
require NPS approval or concurrence. Although this paragraph deals only with the City’s deemed
approval, it needs to reflect that such deemed approval does not operate to waive the NPS
requirement on any relevant matter. Suggest adding to the end of the paragraph a sentence to
the effect: “Notwithstanding the within described “deemed approval” process, the parties
acknowledge that this provision does not operate to provide deemed approval for any matter for
which the approval or concurrence of the National Park Service is required pursuant to the
Historic Surplus Property Program.”

Revision made to section 4.24 which is redlined.



10. Pg. 28 — Section 5.7.1(c) 4" sentence of second paragraph: “If such audit discloses an
underpayment by Tenant of Base Rent in any Rent Year, or any underpayment by Tenant of any
Percentage Rent or improper withholding of any Excess Income, Tenant shall promptly pay ... “

Revision made to Section 5.7.1(d) which is redlined.

11. Pg. 34 —Section 7.1, add to very end of paragraph “...applicable Legal Requirements and
requirements of the Historic Surplus Property Program.”

Revision made to Section 7.1 which is redlined.

12. Pg. 35 — Section 7.4 — this section needs to incorporate and/or acknowledge the NPS’ continued
review responsibilities after transfer. Any alterations will have to be reviewed by the NPS and, if
the alterations are significant enough, by the SHPO. This latter process will take a minimum of
45 days. See also the above comment regarding the inapplicability of “deemed approval” to
NPS review. We may also be interested in interior alterations, particularly anything that
involves historic fabric —i.e., portions of the main floor, new penetrations from one upper floor
to another (like an internal staircase). One possible solution is to develop a list of interior areas
and/or alterations that would require review and exempt the rest.

Revision made to Section 7.4, which is redlined An Exhibit Jto the ground lease will be created to list
alterations requiring NPS approval.

13. Pg. 36 — Section 7.4(e) — This paragraph 4 be revised to indicate that the approvals from
program do not fall under the Approvals from
Governmental Authorities that 3medisqussed here.

Revision made to Section 7.4(e) which ned.

14. Pg. 37 —Section 7.9 — The final sentence calls for any “accrued interest or other income” which
causes the balance to exceed the cap “shall be the sole property of the Tenant to be used in its
sole discretion.” It is unclear what the “other income” indicates — if it is money being placed in
the fund (as in the set payments to bring it up to the cap), any excess over the cap (outside of
accrued interest) should still be counted as income subject to the excess income calculation.

The term “or other income” has been removed in Section 7.9.

15. Pg. 44 —Section 9.1(a) “...that are consistent with the Approvals, the Deed, and the Historic
Surplus Property Program requirements....” Also add to end of paragraph (a): “It shall not be
unreasonable for the City to withhold approval for a use that is inconsistent with the Deed
covenants, the Historic Surplus Property Program requirements, or otherwise not approved by
the National Park Service where such approval is required.”

Revision made to Section 9.1(a) which is redlined.

16. Pg. 45 — Section 9.1(b)(i), bullet #6: “any illegal use or purpose, which includes any use
inconsistent with federal law” [This addresses an issue previously faced where NPS was being
requested to approve a lease for a marijuana dispensary within an HSP transferred building.



Though not necessarily illegal under state law, the addition of this language would make clear
that the inconsistency with federal would make the use “illegal” for the purposes of this
program.]

Revision made in Section 9.1(b)(i) which is redlined.

17. Pg. 60 — Section 13.2 — “...all Subleases shall be subject to the prior written approval and consent
of the City, who shall obtain written concurrence of the National Park Service before so
providing.”

Revision made in Section 13.2 which is redlined.

18. Pg. 79 — Section 18.20 — add to each sentence in the paragraph describing governing law:
“except where the Federal Supremacy clause requires otherwise” (i.e., “This lease shall be
governed exclusively by ... without regard to conflicts of laws principles, except where the
Federal Supremacy clause requires otherwise.” And “waives any right to remove any such action
to any other forum, except where the Federal Supremacy clause requires otherwise.”)

Revision made to Section 18.20 which is redlined.

19. Pg. 81 — Section 18.31 Add a new paragraph after thegfirst paragraph: “The Parties further
acknowledge and agree that pursuant to the Dee United States of America retains a
reversionary interest in the Premises which aregne subjéwt of this lease. Notwithstanding any

contrary term of this agreement, nothing hereirNgnall abridge or diminish the rights of the United

States as set forth in the Deed. Should the Tenant, or any Subtenant fail materially to
comply with the terms of the Deed a e Ristoric Surplus Property Program, title to the
Premises could revert to the Unite ™®enant acknowledges and agrees that in the event of

such reverter, absent a valid ag 2nNNto the contrary, the United States of America may seize
Tenant’s personal property ana%eal groperty improvements associated with the Premises
without compensation. If a valid nén-disturbance and attornment agreement with the United
States is in effect, the terms of that agreement shall govern.”

Revision made to Section 18.31 which is redlined.
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Earnings matter. This is as true in energy, industrials and consumer staples as it is in real
estate. After all, people invest in real estate to make money, so keeping an eye on profit

margins is a must. MPF Research thought it would be interesting to view real estate
performance in term of net profit margins similar to the way corporate profitability is

measured.

We define net profit margin as reported net income / rental revenue. More specifically,
this analysis is based on publicly traded REITs with a minimum of $100 million in annual
revenue and at least 10 years of operating performance. There were two exceptions:
Monmouth Real Estate Investment Corporation, an industrial REIT which fell below the
revenue threshold, and Douglas Emmett, Inc., an office REIT which went public in 2006,
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The findings are interesting. First, real estate is a profitable industry. Based on research
by Dr. Ed Yardeni, the reported net profit margin for the S&P 500 was 7.7% in 2014. For
comparison, all four major property types were well in excess, ranging from 15.2% in the

office sector to 61.7% in retail during the same time period. Second, since reporting a
disastrous 2010, industrial has shown incredible momentum as longer-term lease
expirations are being marked to market. Third, in terms of net profit margins, retail and
apartment performance stand out. Over the past 10 years of operating results, the
average profit margin is as follows:

Retail (28.7%)
Apartment (23.7%)c
Office (16.5%)
Industrial (10.8%)

It is important to remember reported net income is subject to one-time events which can
dramatically impact the results. For instance, in 2010, industrial performance was heavily
impacted by ProLogis’s roughly $1.2 billion loss due principally to a write down of
goodwill, impairment charges and loss on early extinguishment of debt, according to
company filings. Conversely, one-time gains impact reported net income in the other
direction. For example, in 2014, retail posted a staggering net profit margin. In this case,
The Macerich Company benefited from a $1.4 billion remeasurement gain stemming
from the acquisition of the 49% ownership interest that the company did not previously
own in two separate joint ventures. And Taubman Centers recorded a $1.1 billion gain
from the disposition of multiple assets.

Overall, using a 10-year average of net profit margin should reduce some of the noise and
the output provides a new perspective across select property types. In the end, the real
estate industry is cyclical, but the long-term health is welcome news to industry
participants.
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Apartment: Apartment Investment and Management Company Associated Estates
Realty Corporation, AvalonBay Communities, Inc., Camden Property Trust, Equity
Residential, Essex Property Trust, Inc., Home Properties, Inc., Mid-America Apartment
Communities, Inc., Post Properties, Inc., UDR, Inc.

Industrial: DCT Industrial Trust Inc., EastGroup Properties, Inc., First Industrial Realty
Trust, Inc., Monmouth Real Estate Investment Corporation, Prologis, Inc.

Office: Alexandria Real Estate Equities, Inc., Boston Properties, Inc., Brandywine Realty

Trust, Columbia Property Trust, Inc., Corporate Office Properties Trust, Cousins
Properties Incorporated, Douglas Emmett, Inc., Equity Commonwealth, Highwoods
Properties, Inc., Kilroy Realty Corporation, Mack-Cali Realty Corporation, Parkway
Properties, Inc., Piedmont Office Realty Trust, Inc., SL Green Realty Corp.

Retail: DDR Corp., Federal Realty Investment Trust, General Growth Properties, Inc.,
Kimco Realty Corporation, Macerich Company, National Retail Properties, Inc., Realty
Income Corporation, Regency Centers Corporation, Simon Property Group, Inc., Taubman
Centers, Inc., Weingarten Realty Investors

(Image Source: Shutterstock)

Have a question about our products or services?

CONTACT US

MPF Research Net profit margins Operating profit margin Real estate
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GROUND LEASE

This GROUND LEASE (this "Lease") is entered into as of this day of

, 2019 (théEffective Date"), by and between theCITY OF
PORTSMOUTH, a New Hampshire municipal corporationwith a principal place of business at 1
Junkins Avenue, Portsmouth, New Hampshire 03801 (hereinafter, with its successors and assigns, the
"City" or the"Landlord" ) and SOBOW SQUARE, LLC, a limited liability
company with a principal place of business at (the
"Tenant” ). The City and Tenant shall hereinafter be referred to individually 43agy" or
collectively as théParties" .

INTRODUCTION

This Agreement relates to the redevelopment and leasing of certain real estate known as the
“Mclintyre Property” located at 80 Daniel Street, Portsmouth, New Hampshir&' fneperty™").

Reference is made to the following facts.
L.  The Property was formerly owned by the United States of America.

The City was invited to submit an “Application for Obtaining Real Property for Historic
Monument Purposes” (tHépplication” ) to the National Parks Service of the Department of
the Interior (NPS”) to acquire the Property from the General Services Administration
(“GSA”) under the Federal HistorldenumenSurplusPropertyProgram (Title 40 U.S.C.

550 (h)) pursuant to which the Property would be conveyed to the City for no cash
consideration but with a deed restriction/preservation covenant requiring that the Property be
preserved and used as a Historic Monument.

[I. InAugustof 2017, the City issued a Request for Proposal$R#R” ) seeking a private real

estate developer to enter into a public private partnership with the City pursuant to which the
City would acquire the Property from the GSA under the Federal HistamemenSurplus
PropertyProgram and then lease the Property to a private developer pursuant to a long-term
ground lease. Under the ground lease the developer would be obligated to redevelop, reuse
and operate the Property as a Historic Monument as generally described and detailed in the
RFP.

On or about November 6, 2017, in response to the RFP, several real estate developers,
including Tenant, submitted proposals to ground lease and redevelop the Property. In its
response to the RFP, Tenant proposed to redevelop the Property as a mixed-use project with

1
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office, retail, and residential uses and related parking, amenities, infrastructure and public
spaces (collectively, thH#&roject” ).

<

On January 16, 2018, the Portsmouth City Council voted to select Tenant as its potential
development partner.

=

On , 2019, City and Tenant entered into a Development Agreement and
Agreement to Lease (“Development Agreement”) with respect to the Project.

<

On , 2019, the City and Tenant submitted an “Application for Obtaining Real
Property for Historic Monument Services” (the Application”) to the NPS for the acquisition of
the Property at no cost pursuant to the Federal HistésimtmenSurplusPropertyProgram.

The Application, among other things, included a proposed “Preservation Plan, a proposed
“Use Plan” and a proposed “Financial Plan.”

<

On , 2019, the NPS recommended approval of the Application [subject to
certain modifications thereto].

On , 2019, the GSA accepted and concurred with the recommendation of the
NPS.

<

By deed dated , 20___ and recorded in the Rockingham County Registry of
Deeds at Book __, Page __ (tieed”), the GSA conveyed the Property to the City for no
cost.

B

The Deed contains certain restrictions and covenants requiring the Property to be rehabilitated,
preserved and operated as a Historic Monum#ntegervation Covenants’) under the
Federal Historid¢4enumensurplus PropertfProgram.

x

In furtherance of the above, the City will ground lease the Property to Tenant and the Tenant
will rehabilitate, use, operate, and maintain the Property in accordance with the Deed, the
Preservation Covenants, the approved Application (including, without limitation, the approved
Preservation Plan, Use Plan and Financial Plan) and all other applicable requirements under
the Federal HistoridAenumengurplusPropertyProgram (all of the above requirements and
obligations are collectively referred to as thisstoric Menument-Progra@urplus Property

Requirements”).

NOW THEREFORE, in consideration of the foregoing and the mutual covenants and
agreements contained herein, the City and Tenant agree as follows:

ARTICLE 1
DEFINITIONS

1.11.1Definitions In addition to other capitalized terms defined elsewhere in this Lease, the following

capitalized terms used in this Lease shall have the meaning set forth or referenced in this Section:
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"Additional Rent" shall have the meaning set forth theref&aation 5.4.

"Affiliate” shall mean, with respect to any Person, (i) in the case of any such Person which is
an Entity, any partner, shareholder, member or other owner of such Entity, provided that such partner,
shareholder, member or other owner owns more than fifty percent (50%) of the Equity Interests of
such Entity, and (ii) any other Person which is a Parent, a Subsidiary, or a Subsidiary of a Parent with
respect to such Person or with respect to one or more of the Persons referred to in the preceding
clause (i).

"Alterations” shall have the meaning set forth theref@antion 7.4.

“"Application Approval” shall mean the approval of the Application by the National Parks

Service and the GSA.

Monument purposes submitted by the City and Tenant to the National Parks Service with respect to
the Project and approved by the National Parks Service and the GSA.

“"Approved Applicatiod” shall mean the application for obtaining real property for Historic

"Approvals” shall mean, collectively, all environmental, land use, building, construction, curb
cut, parking, occupancy and related permits, and any other permits, licenses and approvals necessary
to enable Tenant to construct and use Tenant's Improvements or any portion thereof or to perform any
Alterations. A list of all required approvals is attached herefxagit E.

"Approved Debt" shall mean, at any time, either (i) the initial construction financing for the
construction of Tenant's Improvements, which amount shall not be more than sixty-five percent (65%)
of the Approved Development Costs, (ii) the initial permanent financing following the construction of
Tenant's Improvements, which amount shall not be more than sixty-five percent (65%) of the fair
market value of Tenant's Leasehold Interest at the time of such financing, or (iii) the amount of any
other debt secured by Permitted Leasehold Mortgage(s), the original principal amount of which other
financing(s), in the aggregate, shall total no more than seventy-five percent (75%) of the fair market
value of Tenant's Leasehold Interest at the time of such financing(s) as determined by such Permitted
Leasehold Mortgagee.

"Approved Development Plan" shall mean, collectively, the development plan and related
plans and descriptive materials for the construction of Tenant's Improvements, including such
information as to the size, location and use of all such proposed Tenant's Improvements, and all
modifications thereto or substitutions therefor, initially as approved by the City and attached hereto as
Exhibit C, and thereafter as modified from time to time subject to approval by: (a) the City, which
approval shall not be unreasonably withheld, conditioned or delayed pursGaatit;m 4.24 and (b)
the National Parks Service to the extent required under the Federal HidterienenSurplus

PropertyProgram.

"Approved Development Costs" shall mean the total cost of the development of Tenant's
Improvements as reasonably estimated by Tenant, including, without limitation, construction costs,
permitting and development costs, architectural and engineering fees, legal fees, Rent and other
payments due or expenses to be incurred pursuant to this Lease, the Approvals or the Historic
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MenumentPregranSurplusPropertyRequirements, or financing fees, and interest expenses, all as
evidenced by a certificate of Tenant supported by appropriate documentation (including, without
limitation, Tenant's final itemized budget for Tenant's Improvements and the guaranteed maximum
price or stipulated sum Construction Contract entered into by Tenant and its Contractor for Tenant's
Improvements), and as set forth in the Project Budgethe same may be updated by Tenant and
reasonably approved by the City from time to time.

"Appurtenant Rights" shall have the meaning set forth therefdeation 2.1.

"Architect/Engineer” shall mean each architect or engineer engaged by or on behalf of Tenant
to design any portion of Tenant's Improvements or a Major Alteration. Tenant's initial
Architect/Engineer is

"Architect/Engineer's Contracts” shall mean all agreements between Tenant and an
Architect/Engineer with respect to Tenant's Improvements or a Major Alteration or any portion
thereof.

"Assignment of Development Documents"” shall have the meaning set forth the®éation
4.3(h).

"Award" shall have the meaning set forth therefdb&ction 12.1.

"Base Rent" shall have the meaning set forth theref8eation 5.1.

"Books and Records" shall have the meaning set forth thereSarcition 5.7.1(a).
"Building" shall have the meaning set forth therefoBection 4.1(b).

"Business Day" shall mean any Monday through Friday, inclusive, other than a day on which
the offices of The State of New Hampshire are closed for the conduct of normal business.

"Calendar Year" shall mean the period from January 1st to December 31st during each year of
the Term of this Lease.

"Casualty" shall mean any damage to or destruction of Tenant's Improvements or any part
thereof or other property installed or used in, on, or about Tenant's Improvements or any part thereof
or any other improvements or any portion thereof on the Premises by fire or otherwise.

"City" shall have the meaning set forth therefor in the Preamble to this Lease.

"City's Construction Representative" shall have the meaning set forth therSamtion 4.10

"Commercial Subtenant” shall have the meaning set forth thereS@cition 8.5.

"Completion Guaranty" shall have the meaning set forth therefoedtion 4.13(b).
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"Construction Commencement Date" shall have the meaning set forth thei®éation 4.1

"Construction Contract” shall mean all agreements between Tenant and a Contractor with
respect to construction of Tenant's Improvements or any Major Alteration or any portion thereof.

"Construction Financing” shall mean that certain financing for the construction of Tenant's
Improvements comprised of a first priority leasehold construction loan, Tenant’s equity investment,
and, if applicable, historic tax credits.

"Construction Management Plan" shall mean the plan developed by Tenant and approved by
the City of Portsmouth concerning the delivery of materials, staging and laydown areas, parking,
proposed flow of vehicular traffic to and from the Premises during the construction of any portion of
Tenant's Improvements or any Major Alteration, and measures to be taken to mitigate the effects of
construction on land, buildings, businesses and roadways in the vicinity of the Premises.

"Contractor” shall mean Tenant's general contractor or construction manager for the
construction of Tenant's Improvements or any Major Alteration or any portion thereof. Tenant’s initial
Contractor is

“"Deed” shall mean the deed of the Property from the GSA to the City dated
and recorded in the Rockingham County Registry of Deeds at Book :

Page .

"Default Rate" shall mean a rate of interest equal to eighteen percent (18%) per annum (but in
no event higher than the maximum rate of interest permitted by applicable law) payable by Tenant in
the event of Tenant's default in the due and punctual payment of Rent or other sums due and payable
under this Lease.

"Development Documents” shall mean, collectively, all Construction Contracts,
Architect/Engineer's Contracts, and other agreements related to the design, development or
construction of Tenant's Improvements or any Major Alteration, which have been executed by Tenant,
including all amendments and modifications thereto.

"Development Schedule" shall have the meaning set forth thereSerction 4.5.

"Effective Date" shall have the meaning set forth therefor in the Preamble to this Lease.

"Entity" shall mean any general partnership, limited partnership, limited liability company,
limited liability partnership, corporation, joint venture, trust, business trust, cooperative or association.

"Environmental Indemnification Agreement” shall mean a written agreement by and between
the Indemnitor and the City pursuant to which the Indemnitor indemnifies the City with respect to the
matters set forth iBection 10.%elow, the form of which is attached heretdasibit K .

"Environmental Laws" shall mean, collectively, all applicable federal, state or local statutes,
laws, rules, regulations, codes, ordinances, directives, orders or decrees (whether now existing or
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hereafter enacted, promulgated or issued), respecting the existence, assessment, remediation, removal
or disposal of Hazardous Materials including, without limitation, those identified in the definition of
"Hazardous Materials," and the regulations promulgated under each of such statutes or laws, all as
amended from time to time.

"Equity Interest” shall mean with respect to any Entity, (i) the legal (other than as a nominee)
or beneficial ownership of outstanding voting or non-voting stock of such Entity if such Entity is a
business corporation, a real estate investment trust or a similar entity, (ii) the legal (other than as a
nominee) or beneficial ownership of any partnership, membership or other voting or non-voting
ownership interest in a partnership, joint venture, limited liability commarsimilar entity, (iii) a
legal (other than as a nominee) or beneficial voting or non-voting interest in a trust if such Entity is a
trust and (iv) any other voting or nonvoting interest that is the functional equivalent of any of the
foregoing.

"Events of Default" shall have the meaning set forth therefSegtion 15.2.

“"Excess Incomi€ shall mean all cash Income otherwise actually available for distribution to
owners and investors by the Tenant exceeding Tenant's actual costs to lease, occupy, repair,
rehabilitate, restore, manage and maintain the Premises including without limitation contributions to
reserves, debt service and other debt and equity financing costs and a “reasonable profit” as defined
and calculated in the final Approved Applicatiorfzor the avoidanceof doubt, the calculation of

Excessincomeshall excludeany costsincurredand paid by Tenant,suchas Impositions,operating

expenses, or common maintenance charges, for which Tenant is reimbursed by Subtenants on account
of pass-throughsor otherwise.By way of more specific example of Excess Income and the

“reasonable profit” approved pursuant to the final Approved Application, see Schedule 1 attached
hereto. [NOTE: TO BE MADE CONSISTENT WITH FINAL APPLICATION]

"FAA" shall mean the Federal Aviation Administration, or any agency, City, board, or other
governmental authority that hereafter succeeds to the jurisdiction of the FAA with respect to
regulating heights of buildings or structures in the vicinity of an airport.

“"Field Changes' shall mean changes in the following categories: (a) up to $100,000 for any
individual change necessary to correct minor or technical mistakes or inconsistencies in the Final Plans
and Specifications; (b) to the extent necessary to respond to an emergency or to correct building code
violations; or (c) to the extent necessary to respond to other governmental orders or directives

concerning the Project which unless otherwise promptly addressed would result in a default under the

Lease or Approvals.
"Final Completion” shall have the meaning set forth theref8eition 4.1.

"Final Completion Date" shall mean the date upon which Final Completion of Tenant's
Improvements occurs.

"Final Plans and Specifications” shall mean the final plans and specifications for the

construction of Tenant's Improvements which have been reviewed and approved by the City, a
description of which are attached heretd&ahibit C.
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"Final Restoration Plans" shall mean the final construction plans and specifications for the
restoration of Tenant's Improvements in the event of a Casualty, as approved by the City.

“Financial Plan” shall mean the Tenant's plan for financing the repair, rehabilitation,
restoration and maintenance of the Premises as approved by the NPS, the GSA and the City.

"First Permitted Leasehold Mortgage" shall mean a Permitted Leasehold Mortgage which, at
the time in question, is a first lien on Tenant's Leasehold Interest.

"First Permitted Leasehold Mortgagee" shall mean a Permitted Leasehold Mortgagee holding
a First Permitted Leasehold Mortgage.

"Force Majeure Event" shall have the meaning set forth there®edtion 4.16.
"GAAP" shall mean generally accepted accounting principles.

"Governmental Agency" shall mean each board, bureau, commission, department, or other
branch or office of any municipal, county, state, federal or other governmental body now or hereafter
having or acquiring jurisdiction over the Land or any improvements thereon, Tenant's Improvements,
the Premises and/or the development, construction, or use thereof.

"Guarantors" shall mean the [Kane Company and Redgate Holdings, LLC] [insert names of
guarantors determined in accordance with the Development Agreement] and substitutes therefore as
approved by the City in accordance with the provisiorSeaftion 4.13(b)

“Guaranties” shall mean the guaranty $&ction 18.31of this Lease, the Environmental
Indemnification Agreement and the Completion Guaranty given by the Guarantors.

"Hazardous Materials" shall mean, collectively, all substances defined or classified as a
"hazardous substance,” "hazardous material,” "hazardous waste," "pollutant,” or otherwise
denominated as a regulated or hazardous substance, waste or material, toxic or pollutant in any of the
following: (i) the federal Comprehensive Environmental Response, Compensation and Liability Act of
1980; (ii) the federal Hazardous Materials Transportation Uniform Safety Act of 1990; (iii) the federal
Toxic Substances Control Act; (iv) the federal Resource Conservation and Recovery Act; (v) New
Hampshire General Laws, Chapter 21D; (vi) New Hampshire General Laws, Chapter 21E; (vii) New
Hampshire General Laws, Chapter 21C; (vii) New Hampshire General Laws, Chapter 21I; (ix) any
other federal, state or local law addressing itself to environmental contamination, waste or health and
safety; or (x) any regulations promulgated under any of the foregoing; as any of the foregoing may be
promulgated or amended from time to time. "Hazardous Materials" shall specifically include, but not
be limited to, oil, asbestos, explosives, polychlorinated biphenyls, petroleum and petroleum-based
derivatives, and urea formaldehyde.

"Impositions" shall have the meaning set forth theref&@antion 6.1.

"Income” shall mean, with respect to any Rent Year, without duplication, an amount equal to
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all gross income and revenue in cash actually received by Tenant from or with respect to the Premises
and all facilities operated in connection therewith, all determined on a cash basis, including, without
limitation, any rental, lease or other income received by Tenant with respect to Subleases, sub-
subleases, concessions, licenses or any other occupancy agreements, as well as any receipts paid with
respect to such items on account of business or rental interruption insurance maintained by Tenant.
Income shall not include brokerage and management fees and commissions, or other compensation
derived by Tenant or an Affiliate of Tenant under any leasing agreement, brokerage agreement, or
similar agreement regarding the leasing or management of the residential units located on the
Premises. Income shall not include (a) security deposits or last month's rent paid in advance to Tenant
by Subtenants, or other amounts subject to refund, unless and until they are applied to rental or other
charges owed to Tenant; (b) amounts paid by Subtenants to Tenant on account of pass-throughs to
Subtenants of costs incurred and paid by Tenant, such as Impositions, operating expenses or common
area maintenance charges; (c) proceeds of casualty insurance (other than business or rental
interruption insurance) or eminent domain awards; (d) free, abated or discounted rent, (e) withdrawals
from the Reserve Fund or any other reserve accounts, and (f) Sale Proceeds or Refinancing Proceeds.

"Incurable Lease Defaults" shall have the meaning set forth ther&Section 14.2(c).
"Indemnitor" shall mean, as of the Effective Date, , and,

thereafter, any Person executing and delivering the Environmental Indemnification Agreement to the
City in accordance with the provisions®é&ction 10.5

"Index" shall mean the Consumer Price Index for all Urban Consumers, U.S. City Average
(CPI-U), All Items (1982 - 1984 = 100), published by the Bureau of Labor Statistics, U.S.
Department of Labor. If the Bureau of Labor Statistics should cease to publish the Index in its present
form and calculated on the present basis, a comparable index or an index reflecting changes in prices
determined in a similar manner shall reasonably be designated by the City in substitution therefor. The
Index for any month relevant to the application of this definition shall be that published by the Bureau
of Labor Statistics for such month if computed for such month, or otherwise for the most recent month
immediately preceding the month as of which the application is to be made. Since an Index relevant to
the application of this definition may not be available as of the date on which a determination of the
applicability is to be made, necessary adjustments between the City and Tenant shall be made
retroactively, within a reasonable time after required computations can readily be completed.

"Institutional Lender" shall have the meaning set forth therefor in the definition of Permitted
Leasehold Mortgagee.

"Insurance Trustee" shall have the meaning set forth theref@dtion 8.10(a).

"Investor Member" shall mean , LLC, a Delaware limited
liability company, and its successors and assigns, upon the admittance of such member to Borrower.

"IRC" shall have the meaning set forth therefoBéection 2.1.

"Lease Year" shall mean a twelve (12) month period during the Term of this Lease except that
the first "Lease Year" shall commence on the Effective Date and shall include the first twelve (12) full
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calendar months after the Effective Date, and each successive Lease Year shall be comprised of
succeeding periods of twelve (12) calendar months.

"Legal Requirements"” shall have the meaning set forth there8wation 9.4.

"Major Alteration” shall mean any Alteration which either (i) results in the creation of a new
building or structure on the Premises with a footprint greater than 1,000 square feet, or (ii) involves
the addition to a building or structure on the Land of more than 5,000 square feet of gross floor area,
or (iii) is reasonably anticipated to cost more than $2,500,000.00 to design and construct (either as an
individual Alteration or a series of related Alterations), or (iv) is otherwise inconsistent with the Final
Approvals, the Development Plan or the Final Plans and Specifications except to the extent
modifications to the Final Approvals, the Development Plan or the Final Plans and Specifications have
been previously approved.

“"Material Change Ordét shall have the meaning set forth therefdbéction 14.4

“"National HistoricMenumentProgram {afk/atheHistorie Surplus Property Prograthshall

mean 40 U.S.C. 550 (h) and all applicable regulations issued thereunder including, without limitation,
the Secretary of the Interior's Standards for Rehabilitation.

"Net Award" shall have the meaning set forth theref@ection 12.1.

"Non-Disturbance Agreement” shall have the meaning set forth ther&ection 13.4.

"Off-Site Improvements” shall have the meaning set forth theref®eation 4.1(b).

"Operating Agreement” shall mean that certain Amended and Restated Operating Agreement
of Tenant dated on or about the Effective Date, as the same may be amended or modified from time to
time.

"Outside Completion Date" shall have the meaning set forth there®arciton 4.1.

"Parent” shall mean, with respect to any Subsidiary, any Person which owns directly or
indirectly through one or more Subsidiaries the entire Equity Interest in such Subsidiary.

"Party" shall have the meaning set forth therefor in the Preamble to this Lease.

"Payment and Performance Bonds" shall have the meaning set forth ther&ection
4.13(a).

“Percentage Rent” shall have the meaning set for8eution 5.6
"Permitted Leasehold Mortgage" shall mean, collectively, a mortgage (or conditional
assignment or other security interest) on Tenant's Leasehold Interest now or hereafter securing

Approved Debt and, where the context permits, the obligations secured thereby, and meeting all of the
following requirements:
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{-() A copy of such mortgage has been delivered to the City, accompanied by appropriate
recording data and the name and address of the holder therdér(aitted Leasehold
Mortgagee" and, together with all other Permitted Leasehold Mortgagees, collectively
referred to as th&Permitted Leasehold Mortgagees’), which holder shall be a bank, trust
company, savings and loan association, real estate investment trust, lender acting as an
originator with respect to a conduit type securitized loan (including a real estate mortgage
investment conduit or a financial asset securitization investment trust), an employee benefit
pension or retirement plan or fund endowment or insurance company or a governmental
authority empowered to make loans or issue bonds, a commercial credit corporation,
investment bank or any other institutional lender engaged in the making of loans or equity
investments, or any combination of the foregoing acting as a trustee in connection with the
issuance of any bonds or other debt instrument financing, provided that in any case such entity
(A) is not an Affiliate of Tenant and which has, together with its Affiliates in the aggregate,
not less than One Hundred Million Dollars ($100,000,000) in assets, or (B) has been
otherwise approved by the City in writing in advance, which approval shall not be
unreasonably withheld, conditioned or delayed"(astitutional Lender" ). Any assignee of

the Permitted Leasehold Mortgage must be an Institutional Lender. For purposes hereof, the
word "assignee" shall be deemed to include any person or entity which succeeds to the rights
of a Permitted Leasehold Mortgagee in the Permitted Leasehold Mortgage, whether by
voluntary assignment involuntary assignment, merger, consolidation, or otherwise [NOTE:
City to review and approve initial construction financing pursuant to Section 2.1.11 of
Development Agreement];

{iy-(ii) Unless the City shall otherwise have consented, such mortgage, at the time in
question, is a first lien on Tenant's Leasehold Interest;

{#iy-(iii) Such mortgage secures an original principal amount of debt which, when added to the
then principal balance of all other debts secured by mortgages on Tenant's Leasehold Interest
or any portion thereof does not exceed (a) with respect to the initial construction financing for
the construction of Tenant’'s Improvements, sixty-five percent (65%) of the Approved
Development Costs, (b) with respect to the initial permanent financing following the
construction of Tenant's Improvements, which amount shall not be more than sixty-five
percent (65%) of the fair market value of Tenant’'s Leasehold Interest at the time of such
financing, and (c) with respect to any other debt secured by a Permitted Leasehold
Mortgage(s), seventy-five percent (75%) of the fair market value of Tenant's Leasehold
Interest as of the date of the financing;

{#)-(iv) Such mortgage is held by a holder who has delivered to the City a recordable written
undertaking to be bound by and comply with the provisior&egtion 14.3and has not failed
to comply with such undertaking;

{)-(v) Such mortgage becomes due prior to the expiration of the Term, and does not contain
or secure obligations unrelated to the Premises;

{vix-(vi) Such mortgage does not require any so-called "equity participation” or "kicker"
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payment, unless approved by the City;

AR-(vii) Such mortgage is not a so-called "blanket mortgage" ("blanket mortgage"
meaning a mortgage which covers more than Tenant's Leasehold Interest or debt which is not
Approved Debt);

OAR—(viii) Such mortgage permits the disbursement of casualty insurance proceeds and
payments made in connection with partial eminent domain takings, or conveyances under
threat thereof, on the terms and conditions set forth in this Lease or any Recognition
Agreement entered into between the City and such Permitted Leasehold Mortgagee;

{p-(ix) For the initial construction financing, such mortgage is pursuant to documentation
reviewed and approved by Landlord, such approval not to be unreasonably withheld,
conditioned or delayed, and which review shall be limited to confirming consistency with the
terms of this Ground Lease and the financing terms previously approved by Landlord; and
69-(x) The City agrees to provide Tenant within thirty (30) days of Tenant’s request a written
confirmation that a leasehold mortgagee or prospective leasehold mortgage qualifies as a
Permitted Leasehold Mortgagee hereunder.

"Permitted Leasehold Mortgagee” shall have the meaning set forth therefor in the definition of
Permitted Leasehold Mortgage.

"Permitted Property Manager" shall have the meaning set forth ther&eciion 9.2(c).
"Permitted Uses" shall have the meaning set forth therefdedtion 9.1(a).

"Person” shall mean any individual or Entity, and the heirs, executors, administrators, legal
representatives, successors and assigns of such Person where the context so admits.

"Program of Preservation and Utilization” shall mean the Program of Preservation and
Utilization included in the Application and approved by the NPS and the GSA including, without
limitation, the preservation plan, the use plan and the financial plan.

"Prohibited Uses" shall have the meaning set forth therefdeation 9.1(b)(i).

“Project Budget” shall mean the budget for the Project, initially as approved by the City and
attached hereto &xhibit D.

“Personal Property" shall have the meaning set forth there®edtion 2.1.
"Premises" shall have the meaning set forth theref@eiction 2.1.The Premises shall be
deemed to include all Tenant's Improvements for all purposes of this Lease unless otherwise expressly

provided herein.

“Preservation Covenants” shall mean the covenants and restrictions contained in the Deed.
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"Property Management Agreement" shall have the meaning set forth thereection
9.2(c).

“Reasonable Profit” shall mean the phrase “reasonable profit” as used in the National Historic
Menumen8urplusPropertyProgram and as further described for purposes of this Lease in Schedule
1 attached hereto.

"Refinancing Proceeds” shall mean the gross proceeds of a Refinancing Transaction,
regardless of the time at which the same are disbursed to or on behalf of Tenant.

"Refinancing Transaction" shall mean any direct or indirect debt or equity, financing,
refinancing or recapitalization of Tenant's Leasehold Interest or other interest in the Premises, or any
portion thereof (including, without limitation, any mortgage financing or refinancing, sale- leaseback,
or other transaction of a similar nature), with the exception of the initial financing for construction of
Tenant's Improvements entered into on or about the Effective Date and the initial permanent debt
financing replacing such initial financing for construction of Tenant’s Improvements. Notwithstanding
the foregoing, the transfer of any membership interests within Tenant or Investor Member (following
Investor Member's admittance to Tenant as Tenant's investor member) that are permitted under the
Operating Agreement shall not be considered a "Refinancing Transaction" for the purposes of this
Lease. In addition, notwithstanding the foregoing, any exercise of rights by a Permitted Leasehold
Mortgagee, including without limitation, foreclosure or deed or assignment in lieu thereof, including
without limitation a purchase of Tenant’s interest in a foreclosure sale or the first sale or refinancing to
occur after a Permitted Leasehold Mortgagee exercises any such rights, shall not be considered a
“Refinancing Transaction” for the purposes of this Lease.

"Remedial Work" shall mean investigations, assessments, containment monitoring, response
actions, removal actions, remedial actions or interim cleanup actions relating to known or suspected
Hazardous Materials and any ongoing operations as required by applicable Environmental Laws.

"Rent" shall mean, collectively, Base Rent, Additional Rent, Percentage Rent and all other
amounts due and payable under this Lease to the City or otherwise designated as Additional Rent.

"Rent Year" shall mean the twelve (12) month period commencing on January 1st of each year
and each succeeding 12-month period (or portion thereof) commencing on an anniversary of such date
and included within the Term; provided, however, that the initial Rent Year shall commence on the
Base Rent Commencement Date and expire on December 31st of such year.

"Reserved Rights" shall have the meaning set forth there®edtion 2.1.

“Reserve Fund” shall mean the Capital Expenditures and Maintenance Reserve Fund required
by and described und&ection 7.9.

“Revenue Producing Activities” shall mean “revenue producing activities” as used in the
Federal HistoridvienumensurplusPropertyProgram including all actions, uses, services, amenities,
and contracts with respect to the Property which produce income for the benefit of the Tenant or all
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Affiliates.

"Sale Proceeds" shall mean the gross proceeds of any sale or assignment of Tenant's
Leasehold Interest or other interest in the Premises, or any portion thereof

"Sign" shall have the meaning set forth therefdda@ction 7.6.

“Standards for Rehabilitation” shall mean the Secretary of the Interior’'s Standards for the
Treatment of Historic Property, as the same may be amended from time to time.

"Sublease" shall mean, collectively, all subleases, tenancies at will, concessions, licenses,
operating agreements, or other occupancy arrangements of any nature whatsoever (whether written or
oral) between Tenant and a Subtenant providing for the use, occupancy or operation of any portion of
the Premises.

"Subsidiary" shall mean, with respect to any Parent, any Entity in which a Person owns,
directly or indirectly through one or more Subsidiaries, the entire Equity Interest in such Subsidiary.

“Substantial Completion” shall mean substantial completion of the Project (excluding
subtenant improvements), in accordance with the Final Plans and Specifications and the provisions of
this Lease, as evidenced by delivery of a certificate by the architect of record for the Project.

"Subtenant” shall mean each party to a Sublease with Tenant.

"Taking" shall have the meaning set forth therefd@dction 12.1.

"Tenant's Construction Representative” shall have the meaning set forth thei®éation
4.10

"Tenant's Improvements" shall have the meaning set forth theréSection 4.1.

"Tenant's Leasehold Interest" shall mean Tenant's interest under this Lease for the Term in (i)
Tenant's Improvements and the rents, issues and profits therefrom and (ii) the Premises.

"Term" shall have the meaning set forth therefdséttion 3.1.
“Threshold Amount” shall have the meaning set forth theref&@eiction 8.8.

"Unaffiliated Person" shall mean, with respect to any Person, a Person who is not an Affiliate
as to such Person.

ARTICLE 2
PREMISES

21.2.1. Leaseof Premises.The City, for and in consideration of the covenants and
agreements hereinafter contained on the part of Tenant to be paid, kept and performed, hereby leases
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to Tenant, and Tenant hereby leases from the City, for the Term, upon the terms and conditions set
forth herein, the following described premises (hereinafter calletPtieenises"):

The Premises shall consist of the Land in Portsmouth, NH, as more particularly described and
shown inExhibit A attached hereto, together with the improvements located thereon and thereunder
as of the Effective Date and certain improvements to be constructed on and under the Premises by
Tenant (as described iArticle 4). The Premises are leased together with the benefits of the
appurtenant rights and easements (sometimes referred to herein'Apghdenant Rights" ) set
forth in Exhibit A and all matters of record to the extent in force and applicab&Premises are
leased subject to: (a) any facts that an accurate survey or personal inspection of the Premises would
show; (b) easements, covenants and restrictions of record including without limitation those set forth
in the Deed and iExhibit B hereto; (c) the exclusions, encumbrances and rights reserved by the City
as set forth irExhibit B (the "Reserved Rights") and non-record matters identified Exhibit B;

(d) any applicable Legal Requirements; (e) violations of Legal Requirements, whether or not recorded

or noted, against or affecting the Premises as the same may exist on the Effective Date; (f) all taxes,
duties, assessments, special assessments, water charges and sewer rents and any other impositions by
a Governmental Agency, fixed or not fixed, accruing from and after the Effective Date; and (g) the
condition and state of repair of the Premises as the same may be on the Effective Date.

Notwithstanding anything to the contrary set forth in this Lease, during the Term of this Lease,
(A) Tenant is and shall be deemed to be the sole owner of (i) Tenant's Improvements; and (ii) all
attachments, appliances, equipment, machinery and other articles used in connection with the
Premises or Tenant's Improvements (tRersonal Property"); and (B) Tenant shall be the sole
party entitled to all of the tax attributes of ownership of Tenant's Improvements and Personal Property
including, without limitation, the right to claim deductions for deprecation or cost of recovery thereof
and the right to claim any federal historic tax credits described in Section 47 of the U.S. Internal
Revenue Code, as amended (tieC" ), and the right to claim any state historic tax credits under
New Hampshire General Laws c. 62, 8 6J and c. 63, § 38R, and the right to amortize capital costs and
to claim any other federal and state tax benefits attributed to Tenant's Improvements and the Premises.

For the avoidance of doubt, this Lease is intended to convey to Tenant all the benefits and
burdens of ownership of the Premises and to cause Tenant to be treated as the owner of the Premises
for federal income tax purposes. The parties agree to treat this Lease in a manner consistent with this
intention, including filing all federal income tax returns and other reports consistently with such
treatment. Landlord will not claim tax credits, depreciation or any other federal or state income tax
benefits with respect to the Premises, or take any action which is inconsistent with this provision. Any
and all depreciation, amortization and tax credits for federal, state or local tax purposes relating to the
Premises and any and all additions thereto, substitutions therefor, fixtures therein and other property
relating thereto shall be deducted or credited exclusively by Tenant during the Term and for the tax
years during the Term. Any building and improvements that are on or part of the Premises and all
alterations, additions, equipment and fixtures built, made or installed by the Tenant in, on, under or to
the Premises shall be the sole property of the Tenant until the expiration of the Term or other
termination of this Lease.

2-22.2 Conditionof the PremisesTenant acknowledges that Tenant has leased the Premises
and has agreed to construct Tenant's Improvements, after a full and complete examination of the
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Premises, in their present "AS IS" "WHERE IS" condition, including, without limitation, subsurface
conditions, existing improvements thereon, the presence of any Hazardous Materials located on the
Premises or within such improvements, legal title, their present uses and non-uses, and Legal
Requirements affecting the same, and accepts the Premises in the same condition in which they or any
part thereof now are, and to have assumed all risks in connection therewith, without any representation
or warranty, express or implied, in fact or by law, on the part of the City, and without recourse to the
City. Tenant acknowledges and accepts the Premises subject to the Historic Monument Requirements.
Tenant agrees to assume full responsibility for the Historic Monument Requirements during the term
of this Lease.

2-32.3 Title. Tenant acknowledges that it has obtained a commitment for a leasehold owner's
title insurance policy with respect to the Premises and that Tenant is solely responsible for curing any
title defects identified by such title insurance commitment which may be necessary for the financing,
development, completion, use or occupancy of the Premises by Tenant.

ARTICLE 3
TERM

3-13.1 Term.The term of this Lease (tH&erm" ) shall begin on the Effective Date and end
at 11:59 p.m. on the day before the seventy-fifth (75th) anniversary of the Effective Date, subject to all
of the terms and conditions of this Lease, unless earlier terminated as provided herein.

3.23.2 Constructionasa Lease The City and Tenant do not intend this Lease or any related
agreements to be construed as a sale. In the event that it should be determined by a final adjudication
of a court of competent jurisdiction, or otherwise, in a binding manner on the Parties hereto, that this
Lease is to be construed as a sale, the Parties agree that the proviSextaf3.1shall be null and
void and of no further effect without affecting the validity and enforceability of any other provisions in
this Leaseprovided, however, that a substitute Term shall be deemed, without further action by the
City and Tenant, to have been immediately substituted by amendment fatitlis 3, providing
Tenant with the maximum Term consistent with any such judicial determination, up to the maximum
Term contemplated by thisrticle 3. The length of such a substitute Term shall be determined by the
City and, subject to the rights of any First Permitted Leasehold Mortgagee, Tenant in their reasonable
judgment exercised in the light of such judicial determination.

ARTICLE 4
TENANT'S IMPROVEMENTS

4.14.1 Tenant'siImprovements.Tenant shall, at its sole cost and expense, perform the
following:

{ay(a) the construction of any related improvements and site work on the Premises
described in the Final Plans and Specifications, including, without limitation, utility lines; access ways
and driveways; sidewalks; stormwater management systems; loading facilities and site lighting.

{b)(b) the construction of related improvements located wholly or partially outside of
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the Premises, if any, including, without limitation, a stormwater management system; roadway
connections; utility lines and utility connections; and all other infrastructure improvements, repairs,
relocations and upgrades as necessary to develop the Premises for the Permitted Uses to the extent
shown on the Final Plans and Specifications (collectively,@feSite Improvements" ); and

{e)(c) the performance of all mitigation measures, including without limitation any
off-site mitigation measures required by any Governmental Agency issuing any Approvals or any
other permits or approvals required in conjunction with the construction of Tenant's Improvements.

For the purposes of this Lease, the téfranant's Improvements” shall mean and include
() the buildings and improvements described in clauses (a) - (c) &ebin 4.1(ii) all buildings
or structures hereafter erected on the Premises from time to time, and (iii) all expansions, alterations,
additions, improvements and other modifications to any Tenant's Improvements.

Subject to delays due to Force Majeure Events to the extent provi&edtion 4.16elow,
Tenant shall commence construction of Tenant's Improvements on or before the date that is ninety (90)
days from and after the Effective Date, and shall diligently and continuously prosecute such
improvements to Final Completion. Tenant shall achieve Substantial Completion of Tenant’s
Improvements substantially in accordance with the Final Plans and Specifications in no event occur
later than (__) months after the estimated date of Substantial Completion set
forth in the Construction Schedule, which date shall be extend for delays due to Force Majeure and/or
caused by the City, its employees or agents"haside Completion Date").

For the purposes of this Lease, construction of Tenant's Improvements shall be deemed to
have "commenced" upon the commencement of actual physical work (including, without limitation,
demolition or site work) on the Premises or any portion thereof pursuant to a building permit (which
may be a demolition, foundation or partial building permit) for the construction of Tenant's
Improvements, and the date on which such commencement occurs shall be referred to herein as the
"Construction Commencement Date."For the purposes of this LeasEjnal Completion” of all
Tenant's Improvements will be deemed to have occurred upon the date of final completion, as
determined by the City in its reasonable discretion, of Tenant's Improvements in accordance with the
Final Plans and Specifications, and shall require the issuance of a permanent Certificate(s) of

Occupancy for the core and shell office and retail space(excluding tenantfit-
outs), the residential spaces, and the garage spaces

Tenant's Improvements (except for the Off-Site Improvements) shall be constructed wholly
within the lot lines of the Premises or within appurtenant easements. Tenant's Improvements shall be
constructed in accordance with tiisticle 4, the Approved Development Plan, and the Final Plans
and Specifications (it being agreed by Tenant that any Material Change Orders to the Final Plans and
Specifications other than Field Changes and changes required by applicable Legal Requirements must
be approved by the City to the extent provided under this Article 4 and, to the extent required by
Historic Monument Requirements, NPS in advance), in a good, first class and workmanlike manner
and in compliance with all Legal Requirements, all Historic Monument Requirements. Tenant shall
comply with, and shall use commercially reasonable efforts to cause all of its contractors and suppliers
of every tier to comply with, the provisions of the Construction Management Plan at all times.
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All provisions of this Article 4 shall apply to the permitting, financing, design and
construction of all Tenant's Improvements (including, without limitation, Major Alterations) unless
otherwise expressly provided in tiisticle 4.

4.24.2 LEED Certifiability. It is the mutual intention of the City and Tenant that any and all
building(s) on the Premises initially constructed pursuant to the Final Plans and Specifications shall, to
the extent practicable (including under Legal Requirements including such requirements relating to
historic rehabilitation), be certifiable in the appropriate building category under the Leadership in
Energy and Environmental Design (LEED) program in accordance with the land use regulations of the
City of Portsmouth as applicable and then in effect as set forth in the Approvals for the initial
development of the Premises.

4.34.3 ConditionsPrecedento Commencementf Construction Landlord and Tenant agree
that each of the following conditions precedent has been satisfied:

{ay(a) Approved DevelopmentPlan and Final Plansand Specifications The City
after receivingthe concurrenceof the NPS, has approved Tenant's Development Plan and the Final
Plans and Specifications with respect to Tenant's Improvements, which are attached Batatutas
(O

b)}(b) ApprovedConstructionScheduleThe City has approved a final Construction
Schedule prepared and submitted by Tenant, which is attached hefetolasF;

{ey(c) Statusof Tenant.As of the Effective Date, Tenant has provided to the City
evidence reasonably satisfactory to the City to demonstrate that Tenant is a single purpose, single-
asset entity. Tenant's provision of copies of the Certificate of Formation filed with the New Hampshire
Secretary of State and its Operating Agreement evidencing the same shall be deemed reasonable
evidence thereof;

{e&h-(d) Financing and Equity Contributions As of the Effective Date, Tenant has
delivered to the City evidence acceptable to the City, in the City's sole but reasonable discretion, that
Tenant has sufficient funds, in financing commitments and/or commitments for equity investment, to
complete construction of Tenant's improvements, in accordance with the Final Plans and
Specifications therefor, and to cover all other project costs (including, without limitation, Approved
Development Costs) relating thereto;

{e}(e) Approvals. Tenant has obtained and submitted to the City copies of all
Approvals required by applicable Legal Requirements for the construction of Tenant's Improvements
(including, without limitation, a building permit), in each case with all appeal periods with respect to
such Approvals having expired without an appeal being entered (or, if any appeal has been entered,
such appeal having been dismissed with prejudice or denied by a final and non-appealable judgment),
other than those that are customarily obtained after, or not required for, commencement of
construction and are expected to be obtained in the ordinary course of business;

#-(f) ConstructionSecurity Tenant has delivered to the City (i) (A) the Payment
and Performance Bonds, subcontractor default insurance [TO BE REVIEWHEEETENANT'S
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CONSTRUCHONLENDER- IS KNOWNONCE TENANT'S CONSTRUCTION LENDER IS
KNOWN] and/or such other security in accordance with the provisio@ecdtfion 4.13below, and

(B) the Completion Guaranty in accordance with the provisio@eofion 4.13(b)together with (1)
evidence reasonably acceptable to the City of (x) the legal existence and good standing of the
Guarantor issued by the Guarantor's jurisdiction of formation and, if Guarantor is not formed in New
Hampshire, a certificate of foreign registration and good standing from the Secretary of the State of
New Hampshire, and (y) the authorization, due execution and enforceability of the Completion
Guaranty with respect to the Guarantor, and (2) copies of current certified financial statements of the
Guarantof CONFIDENTALITY-PROTECTIONSTO BE BISCUSSED] or (ii) other security for

the full and timely payment and performance by Tenant of all obligations with respect to the
construction of such Tenant's Improvements in form, amount and substance reasonably satisfactory to
the City;

{g)r(a) ConstructionContracts;Architect/Engineer'€ontracts.Tenant has delivered
to the City the fully-executed Construction Contracts and Architect/Engineer's Contracts, in form and
content approved by the City, which approval shall not be unreasonably withheld, conditioned or
delayed;

h)y(h) Assignmentof DevelopmentDocumentsTenant has delivered to the City a
fully executed conditional assignment of the Development Documents"ftgignment of
Development Documents}, in form and substance reasonably satisfactory to the City, executed by
Tenant and consented to in writing by the other signatory to each such Development Document. Such
Assignment of Development Documents shall, at the option of the City, be effective upon Tenant's
Event of Default hereunder beyond applicable notice and cure peripdfgided that Tenant shall
remain liable for the reasonable costs of all services performed (as well as the cost of all services
requested but not yet performed) under the Development Documents prior to the date on which the
City notifies the other party to such Development Document that such Assignment of Development
Documents is now effective. The City agrees that its rights under the Assignment of Development
Documents shall be subject and subordinate to the rights of the First Permitted Leasehold
Mortgagee(s) under any collateral assignments of the Development Documents;

B-() AgreementRegardingUse of Plans. Tenant has delivered to the City an
agreement or agreements from Tenant's Architect/Engineer concerning the use by the City of all Final
Plans and Specifications by the City in compliance ®ghtion 4.%elow;

() ConstructionManagemenPlan.The City has approved Tenant's Construction
Management Plan, which is attached heret&xdsbit J;

{ky-(k) Certificateof ApprovedDevelopmentCosts As of the Effective Date, Tenant
shall have delivered an updated certificate of the amount of Approved Development Costs, together
with appropriate supporting documentation, and the City shall have approved the same, which
approval shall not be unreasonably withheld, conditioned or delayed; and

() No Material AdverseChangeThe City shall have received a certificate, dated
within ten (10) days of the Construction Commencement Date and signed by a duly authorized officer
of each of Tenant and the Guarantor (if any), confirming that no material adverse change has occurred
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with respect to (i) the financial condition of Tenant or the Guarantor as of the date of such certificate,
or (i) any of the reports, documents, plans or instruments delivered by Tenant or the Guarantor in
accordance with the provisions of this Lease.

All submissions to be made by Tenant to the City pursuant t&#uson 4.3shall be made
sufficiently in advance of the scheduled Construction Commencement Date so as to allow the City a
reasonable period to review and approve, disapprove or comment thereon prior to the scheduled
commencement of construction. In no event shall any such material submission first be submitted less
than thirty (30) days in advance of the scheduled Construction Commencement Date.

Notwithstanding the preceding provisions of t8isction 4.3,in the event that any condition
set forth in thisSection 4.3has not been fulfilled on or before the Construction Commencement Date,
the City, in its sole discretion, may elect to waive such condition. The City shall have no obligation to
waive any such condition, it being understood that the preceding sentence is solely for the benefit of
the City.

4.44.4 Approved Construction Schedule. Tenant's Approved Construction Schedule is
attached hereto &xhibit C.

4.54.5 Development Schedule; Diligent Efforts. The anticipated schedule(the
"Construction Schedule"”) for the development of Tenant's Improvements, including, without
limitation, the projected Construction Commencement Date and the Final Completion Date, is
attached hereto &xhibit F. Both Tenant and the City acknowledge that the Construction Schedule is
of critical importance and agree to use reasonable efforts to cooperate with each other in order to
maintain this schedule to the greatest extent possible.

Tenant shall keep the City’s Construction Representative informed on a periodic (but not less
than once every other week) basis, unless circumstances dictate the need to do so more frequently, as
to actual progress made on the construction of Tenant's Improvements. Tenant shall inform the City's
Construction Representative of any deviation from the Construction Schedule which, in Tenant's good
faith determination, is likely to cause a material delay in the Final Completion (as shown on the
current Construction Schedule), reasonably promptly after such deviation becomes apparent.

Tenant agrees that it shall use commercially reasonable and diligent efforts to meet all of the
Construction Milestone Dates set forth in the Construction Schedule. If Tenant fails to meet any such
Construction Milestone Dates, it shall promptly notify Landlord and describe any impact on the
Construction Schedule resulting therefrom. The parties shall discuss reasonable measures to expedite
construction progress in such event.

4.64.6 City’'s Right to Review The City shall have the right to review all aspects of any work
being performed on the Premises by Tenant or its employees, agents and contractors to the extent
reasonably required by the City to ensure that such work is being performed in a manner consistent
with the rights and obligations of Tenant hereunder; provided, however, that, in connection with such
review, the City shall not unreasonably interfere with the contractors and employees hired by Tenant
to complete Tenant's Improvements.
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4.74.7 No Obligation of the City. The City shall in no event be required to complete
construction of all or any part of Tenant's Improvements or any other improvements on the Premises
or elsewhere, if Tenant should fail to complete the same for any reason. The City shall in no event be
required to maintain or repair or to make any alterations, rebuildings, replacements, changes, additions
or improvements on or off the Premises during the Term of this Lease. Without limitation of the
foregoing, the City shall not be liable for any loss, damage or injury of whatever kind caused by,
resulting from, or in connection with (i) the supply or interruption of water, gas, electric current, oil,
telephone service or any other utilities to the Premises, (ii) water, rain or snow which may leak or flow
from any street, utility line or surface or subsurface area or from any part of the Premises, (iii) other
leakage from pipes, appliances, sewer or plumbing works therein or from any other place, or (iv) for
interference with air, light or other similar interests by anybody or caused by any public or quasi-
public work, except to the extent that any of the foregoing is caused by the negligence or willful
misconduct of the City, its employees or agents.

4.84.8 Final Plansand Specifications Tenant acknowledges and agrees that all plans and
specifications prepared or developed by or on behalf of Tenant in connection with Tenant's design,
development, permitting and construction of all or any portion of Tenant's Improvements shall be
subject to the review and approval of the City, not to be unreasonably withheld, conditioned or
delayed. Tenant shall reimburse the City for all reasonable third party fees in connection with such
review, which amount shall be payable as Additional Rent within ten (10) days after written demand
therefor accompanied by reasonable supporting documentation. The final construction plans and
specifications for Tenant's Improvements shall be developed by Tenant in accordance with the City's
design review process shall, upon the approval thereof by the City, constitlienélePlans and
Specifications.” If Tenant desires thereafter to modify any portion of the Final Plans and
Specifications in any material respect, Tenant shall submit any such proposed modifications to the
City for the City's approval. Within thirty (30) days of its receipt of the proposed modifications, the
City shall notify Tenant in writing with reasonable specificity of any material inconsistencies to which
the City reasonably objects between such modification and the Final Plans and Specifications
previously approved by the City. Any written request to approve proposed modifications to the Final
Plans and Specifications shall not be deemed to have been received by the City unless it is sent to the
attention of the City's Construction Representative in addition to those employees of the City identified
in Section 18.3elow. If the City has objected in writing to Tenant's requested modifications, Tenant
shall submit to the City revised modifications to the Final Plans and Specifications to meet the City's
reasonable objections (which revised modifications to the Final Plans and Specifications shall be
reviewed as hereinabove provided, except that the City agrees to respond to Tenant approving or
objecting with reasonable specificity within ten (10) days of Tenant's submission). Review and
approval of any changes to Final Plans and Specifications shall also be subject to the review and
approval of the NPS to the extent required by the Historic Monument Requirements.

4.94.9 The City's Right to Use Final Plans and Specifications Prior to the Construction
Commencement Date, Tenant shall deliver to the City an agreement or agreements in form and
substance reasonably satisfactory to the City, executed by the Architect/Engineer(s) of record for Final
Plans and Specifications, permitting the City or any party designated by the City, without additional
payment (beyond that specified to be paid by Tenant in the applicable contract between Tenant and
each such Architect/Engineer) to use the Final Plans and Specifications and any other plans and
specifications delivered to Tenant to complete Tenant's Improvements if Tenant should fail to do so,
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and such failure constitutes an Event of Default beyond all applicable grace, notice and cure periods
resulting in the City’s termination of this Lease in accordance Setttion 15.21f, at any other time

during the Term, Tenant engages any additional or replacement Architect/Engineer in connection with
Tenant's Improvements, Tenant shall notify the City and, if the City so requests, Tenant shall furnish a
similar agreement to the City prior to commencement of work by such Architect/Engineer. The City
hereby agrees, for the benefit of such Architect/Engineer, by accepting such plans, that the City will
use them only for completion of Tenant's Improvements. All agreements delivered by Tenant pursuant
to this Section 4.9shall be expressly subject and subordinate to any assignments of such plans to the
First Permitted Leasehold Mortgagee.

4.104.10 ConstructionRepresentativesThe City and Tenant shall each designate, by
written notice from time to time to the other, a construction representative or representatives for the
construction of Tenant's Improvements and, after notice thereof to the other and until such designation
is changed or withdrawn, such construction representative shall deliver and receive all notices,
approvals, communications, plans, specifications or other materials required or permitted to be
delivered or received under thisticle 4. As of the Effective Date, the construction representative

designated by the City is , of "CGttyes Construction
Representative"), and the construction representative designated by Tenant is :
of (theenant's Construction Representative").

4114.11 RequiredApprovals.The City and Tenant acknowledge and agree that as of
the date of this Lease, all Required Approvals [except ] have been obtained. A
list of the Required Approvals is attached heretBxsbit E .

442412 Reserved.

4.134.13 ConstructionPeriod Security Tenant shall provide to the City, in form and
substance satisfactory to the City, the following:

{ay(a) Payment and performance bond(s), including, without limitation, a blanket lien
bond (Payment and Performance Bonds’) of a surety company licensed to do business in New
Hampshire, having an AM Best rating of A or better, and reasonably acceptable to the City, naming
the City, Tenant, any First Permitted Leasehold Mortgagee, as obligees, as their respective interests
may appear, in the aggregate amount of the stipulated sum(s) set forth in the applicable Construction
Contract(s); provided that Tenant shall have the right to provide subcontractor default insurance for
subcontractors in lieu of Payment and Performance Bonds[SUBJECT TO REVAEWE
TENANTS-CONSTRUCHON-LENDERIS KNOWNONCE TENANT'S CONSTRUCTION
LENDER IS KNOWN;_and

{b)(b) A completion guaranty substantially in the form attached herefxlaibit G
(the "Completion Guaranty" ), executed by the Guarantors, guaranteeing that Tenant's
Improvements shall be completed in accordance with the terms of this Lease. If there is any change
thereafter in the Guarantor of the First Permitted Leasehold Mortgage, Tenant shall furnish a
Completion Guaranty from such replacement Guarantor.

414414 Tenant's Contractor and Architect/Engineer Tenant's Contractor and
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Architect/ Engineer for the design and construction of Tenant's Improvements, as well as the
Construction Contract and the Architect/Engineer's Contract, shall be subject to review and reasonable
approval by the City prior to the Construction Commencement Date, such review and approval with
respect to the contracts to be solely for assuring that the Architect/Engineer's Contract and
Construction Contract are consistent with the requirements of, and Tenant's obligations under, this
Lease (including, without limitation, Tenant's obligation to build Tenant's Improvements in accordance
with such approved Final Plans and Specifications). The Construction Contract shall include a
stipulated sum or guaranteed, maximum price. The Construction Contract and any contracts with
subcontractors shall also include provisions with respect to insurance and suretyship reasonably
satisfactory to the City for the protection of the City, laborers, suppliers, subcontractors and the public,
consistent with the terms and conditions of this Lease. The City shall have the right to review and
approve any proposed amendments or change orders that are inconsistent with the Approvals (a
“Material Change Order”). The City acknowledges that change orders are customarily proposed in
the middle of an active construction project, and that Tenant shall be permitted to make change orders
without the City’s consent (and such change order shall not be considered Material Change Orders) to
comply with applicable Legal Requirements or the requirements of any Governmental Authority
(including without limitation the HistoriéAenumentProgranSurplusPropertyRequirements) and to

make Field Changes so long as such modifications are consistent with all applicable Legal
Requirements and the requirements of any applicable Governmental Authority and do not involve both
a substantial downgrade in the Tenant's Improvements and modifications to any Approvals, and the
City agrees to use all reasonable efforts to review any proposed Material Change Orders promptly to
enable Tenant to proceed with construction in a continuous manner. The City shall be given an
opportunity to review and reasonably approve any proposed material amendment to, or any new or
substituted agreement of, the Construction Contract or the Architect/Engineer's Contract. Any such
review and approval by the City shall be solely for assuring that any such amendment to or new or
substituted form of Construction Contract or Architect/Engineer's Contract are consistent with the
requirements of, and Tenant's obligations under this Lease. Any written request to approve an
amendment to or a new or substituted Construction Contract or Architect/Engineer's Contract shall not
be deemed to have been received by the City unless it is sent to the attention of the City's Construction
Representative in addition to those employees of the City identifiddtion 18.3elow. The City

shall respond to Tenant's request for approval to such material amendment or substituted form of
Construction Contract or Architect/Engineer’'s Contract within ten (10) business days of Tenant's
submission. If Tenant desires to engage another Contractor or Architect/Engineer for Tenant's
Improvements, the same shall be subject to the City's prior written reasonable approval in accordance
with the terms of thiSection 4.14[City approval rights with respect to Change Orders and Field
Changes to be appropriately expanded dne¢Plans and Specifications are prepared.]

4154.15 Ownership During the Term, title to Tenant's Improvements shall be vested in
Tenant, and Tenant shall be entitled to any depreciation deductions and investment tax credits thereon
for federal and state income tax purposes. Subjésettion 14.2(e)in the event of the expiration or
earlier termination of this Lease, title to Tenant's Improvements shall immediately vest in the City and
shall be surrendered at that time in accordanceSdttion 15.1.

the performance of their respective obligations underAttisle 4 or under any other provision of
this Lease which specifically refers to a Force Majeure Event, shall not constitute a default under this

4164.16 ForceMajeure.A delay in or a failure of performance by the City or Tenant in
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Lease to the extent that such delay or failure of performance (i) could not be prevented by such Party's
exercise of reasonable diligence and (i) results from either (a) the other Party's failure to perform its
obligations under this Lease, or the gross negligence or willful misconduct of the other Party or of its
employees, agents, or others for whom such other Party is legally responsible; or (b) acts of God, or of
the public enemy, fire, flood or other casualty, epidemic, quarantine restrictions, war, unexpected
market conditions, public disturbance and/or strikes or other labor disturbances, litigation, freight
embargoes, delays stemming from unusually severe weather, unforeseen conditions or delays
encountered during construction by Tenant (such as shortage of materials, fuel or labor; the
bankruptcy or financial failure of a contractor, subcontractor or supplier), or delays of contractors or
subcontractors due to such causes, or delays in obtaining any Approvals; or (c) other causes beyond
such Party's reasonable control"force Majeure Event"). The following shall, in no event, be
deemed to be Force Majeure Events: inability to obtain financing; Tenant's financial condition; delays
due to soil conditions which are known or foreseeable with the exercise of reasonable diligence; or
delays of, or changes in, or cancellation of construction of roadways, transportation infrastructure and
related improvements. Tenant agrees to use commercially reasonable efforts to minimize the delay
and other adverse effects of any Force Majeure Event.

437417 Notice of Force Majeure Event. Tenant and the City shall each provide the
other with written notice in accordance with the provisionS@€tion 18.3 as soon as reasonably
practicable of any Force Majeure Event excusing its delay or non-performance. Each Party shall keep
the other Party reasonably informed of any development pertaining to such Force Majeure Event.

4.184.18 Extension of Outside Completion Dafieenant shall be entitled to an extension
of the Outside Completion Date to the extent that a Force Majeure Event causes a delay in the
performance of Tenant's obligations under #&iscle 4; provided, however, except as set forth in the
remainder of thisSection 4.18jn no event shall the Outside Completion Date be extended more than
one hundred eighty (180) days in the aggregate unless Tenant is using diligent good faith efforts to
overcome the Force Majeure Event. If at the end of said 180-day period Tenant has not overcome the
Force Majeure Event despite using diligent good faith efforts, Tenant may extend the Outside
Completion Date by up to one additional 150 day period. [TO BE DISCUSSEBEFINAL
CONSTRUCHON —AGREEMENT IS—PREPAREIDNCE FINAL  CONSTRUCTION
AGREEMENT IS PREPARED

4.194.19 Electronic Drawings.After the Final Completion of any Tenant Improvements,
within ninety (90) days after the City’s written request therefor, Tenant shall prepare (or cause to be
prepared) at its expense and deliver to the City two (2) half-size paper sets and one (1) set in digital
format of each of the following: (i) as-built plans showing such Tenant Improvements, and (i) an
ALTA/ACSM Survey by a State of New Hampshire registered land surveyor showing the location of
such Tenant Improvements on the Premises, all in accordance with the reasonable requirements of the
City for such materials as in effect from time to time.

4.204.20 Tenant's Responsibilityto DischargelLiens If any mechanic's, laborer's or
materialman's lien shall at any time be filed against the Premises or any Tenant's Improvements, the
underlying fee, or any part thereof with respect to the performance of any labor or the furnishing of
any materials to, by or for Tenant or anyone claiming by, for or under Tenant, Tenant, within thirty
(30) days after notice of the filing thereof, shall cause the same to be discharged of record by payment,
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deposit, bond, order of a court of competent jurisdiction or otherwise. If Tenant shall fail to cause such
lien to be discharged within the period aforesaid, then, in addition to any other right or remedy the City
may have, if such lien shall continue for fifteen (15) days after notice from the City to Tenant, the City
may (subject to the rights of Permitted Leasehold Mortgagees), but shall not be obligated to, discharge
the same either by paying the amount claimed to be due or by procuring the discharge of such lien by
deposit or by bonding or otherwise, and in any such event the City shall be entitled, if the City so
elects upon another fifteen (15) days' notice from the City to Tenant, to compel the prosecution of an
action for the foreclosure of such lien by the lienor and to pay the amount of the judgment in favor of
the lienor with interest, costs and allowances. Any amount so paid by the City and all reasonable third
party costs and expenses incurred by the City in connection therewith, together with interest at the
Default Rate from the respective dates of the City's making of the payment or incurring of the cost and
expense, shall constitute Additional Rent payable by Tenant under this Lease and shall be paid by
Tenant to the City within thirty (30) days following the City’s written demand therefor accompanied
by reasonable supporting documentation.

Notwithstanding the foregoing, Tenant may contest, in good faith by appropriate proceedings,
at Tenant's sole expense, the amount or validity in whole or in part of any mechanic's, laborer's or
materialman's lien, and may defer the discharge of record thereof, provided that:

{ay(a) Tenant shall provide the City with security reasonably satisfactory to the City
to assure payment of contested items, provided, however, that any security that is approved by the
First Permitted Leasehold Mortgagee shall be deemed approved by the City, if requested by the City;

{b)(b) Tenant shall immediately pay such contested item or items if the protection of
the Premises or the City's interest therein, from any lien or claim shall, in the reasonable judgment of
the City, require such payment;

{ey(c) The City shall not be required to join in any proceedings referred to herein
unless the provisions of any law, rule or regulation at the time in effect shall require that such
proceedings be brought by or in the name of the City. The City shall not be subjected to any liability
for the payment of any costs or expenses in connection with any such proceedings, and Tenant shall
indemnify and save harmless the City from any such costs and expenses; and

{dy(d) Notwithstanding the provisions of subparagraph (c) above, the City shall not
be required to join in or become a party, nominal or otherwise, to any proceeding in which it will
oppose the City of Portsmouth or the State of New Hampshire, or the United States of America, or
any agency, City, branch, commission, division, office or subdivision of or for the City of Portsmouth
or the State of New Hampshire, or the United States of America, nor shall the City be required in
connection with any such proceeding or otherwise to oppose in any way any policy established by the
City nor to take any position inconsistent with a position taken and made public by the City.

Subject to the foregoing, and without cost to it, the City shall execute and deliver any
appropriate papers which may be necessary to permit Tenant so to contest any such lien and shall
further cooperate with Tenant in such contest, as Tenant may from time to time reasonably request.

421421 No ConsentNothing in this Lease shall be deemed or construed in any way as
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constituting the consent or request of the City, express or implied, by inference or otherwise, to any
contractor, subcontractor, laborer or materialman for the performance of any labor or the furnishing of
any materials for any specific improvement, alteration to, or repair of the Premises or any part thereof.

4.224,22 City's Right to Notice, Access and Revielenant agrees that the City, and its
authorized representatives, shall have such rights of notice, access and review with respect to the
Premises, Tenant's Improvements and the Construction Contract as is reasonably necessary to ensure
compliance with the provisions of thSection 4.22 including, without limitation, the following
(provided, however, that, in connection with the exercise by the City of its rights hereunder, the City
shall not unreasonably interfere with Tenant and the contractors and subcontractors constructing
Tenant's Improvements or with any Subtenant):

{ay(a) the opportunity to observe the construction of Tenant's Improvements on the
Premises upon reasonable prior notice to Tenant provided that the City's representatives shall not
interfere with any work being performed at the Premises and shall comply with all safety standards
and other job-site rules and regulations of Tenant and Tenant's contractors;

{b)(b) the delivery by Tenant to the City's Construction Representative of one (1)
copy of the items in clauses (ii), (iv), and (ix) belgwovided, however, that, if an uncured Event of
Default by Tenant is continuing, the City may request and Tenant shall deliver to the City copies of all
other items:

{-(i) all agreements with contractors, subcontractors, suppliers, vendors and
other persons supplying materials or services in connection with the construction of
Tenant's Improvements;

{ix-(ii) all insurance certificates required Asticle 8 of this Lease (including
those of Tenant, Contractor, Architect/Engineer and all contractors and
subcontractors);

{iy(iii) all contractors' and subcontractors' requisitions for payment and the
Contractor's schedule of values;

{)-(iv) monthly updates to the applicable Construction Schedule (as defined
below), which updates shall show all material variances;

{)-(v) all minutes of weekly on-site construction meetings;

{vi}-(vi) any claims of any sort or nature whatsoever with respect to the
applicable Construction Contract;

(vii) any claims of any sort or nature whatsoever related to Tenant's
Improvements (other than those claims set forth in clause (vi) above);

{wi)-(viii) any accident reports or reports related to safety incidents at the
Premises during the construction of Tenant's Improvements; and
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{b9-(ix) updates on the status of any ground/building settlement monitoring
required by the Approvals.

423423 ConstructionrManagemenPlan Tenant has provided to the City, and the City
has approved as of the Effective Date, a Construction Management Plan for the construction of
Tenant's improvements. A copy of the approved Construction Management Plan is attached hereto as
Exhibit J. Tenant shall comply with, and shall use commercially reasonable efforts to cause all of its
contractors and suppliers of every tier to comply with, the provisions of the approved Construction
Management Plan at all times.

4.244.24 Deemed ApprovalThe City shall grant or withhold approval of any request by
Tenant under this Article 4 within the time frames applicable to such request. The City’s approval of
any such request for approval shall be deemed granted as requested by Tenant if (i) Tenant’s request
for such consent specifically references this Section and contains in a conspicuous type on the top of
the first page of such request the following language in bold and prominent print: “YOU SHALL BE
DEEMED TO HAVE GRANTED TO TENANT THE APPROVAL REQUESTED HEREIN IF
YOU FAIL TO RESPOND TO THIS REQUEST FOR APPROVAL WITHIN AFTER
YOUR RECEIPT OF THIS REQUEST”, with the blank space in the foregoing language completed
with the applicable timeframe under this Article 4, and (ii) Landlord fails to respond within such time
frame. [NEED TO DISCUSS CONSENT/APPROVAL PROCES$jtwithstandingthe within
described“deemedapproval” processwith respectto the City, the parties acknowledgethat this
provision does not operateto provide deemedapprovalfor any matter for which the approvalor
concurrence of the NPS is required pursuant to the National Historic Surplus Property Program.

ARTICLE 5
RENT

5.15.1 Base Rent

Commencing on the date that is eighteen (18) months after the date of issuance of the first
building permit for the full Project (thtBase Rent Commencement Date), and continuing on the
first day of each and every month thereafter during the Term, Tenant shall pay the City annual base
rent (the"Base Rent"), paidin equal monthly installments in advance without notice, demand, setoff,
reduction or recoupment. The Base Rent for the first Rent Year shall be $100,000.00, except that for
the initial and last Rent Years, such Base Rent shall be apportioned for such partial period on a 365
day per year per diem basis. Base Rent shall increase by 2.5% every Rent Year throughout the Lease
Term commencing on the first anniversary of the Base Rent Commencement Date and on each
subsequent anniversary of the Base Rent Commencement Date.

5.25.2 Distribution of RefinancingProceedsRefinancing Proceeds shall be distributed in the
following amounts and in the following priority, any such amounts to be paid simultaneously with the
payment to Tenant of the applicable Refinancing Transaction:

€) First, to Tenant up to an amount equal to all of the reasonable and actual third-
party costs and other customary costs and fees paid by Tenant with respect to such Refinancing
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Transaction;

(b) Second, to the First Permitted Leasehold Mortgagee until all amounts of
Approved Debt, if any, due and owing the First Permitted Leasehold Mortgagee under the First
Permitted Leasehold Mortgage is paid to the First Permitted Leasehold Mortgagee;

(c) Third, to any other Permitted Leasehold Mortgagee until the balance of
Approved Debt secured by such Permitted Leasehold Mortgage, including accrued and unpaid interest
thereon, and all other amounts, if any, then due and owing such Permitted Leasehold Mortgagee under
its Permitted Leasehold Mortgage at the time of such Refinancing, is paid to such Permitted
Leasehold Mortgagee;

(d) Fourth, to the City 7.5% of all Net Refinancing Proceeds for the first
Refinancing Transaction and 10% of all Net Refinancing Proceeds for all Refinancing Transactions
thereafter (for purposes of this Section, “MRetfinancingProceedsshall mean gross proceeds of the
Refinancing Transaction less any lender required reserves funded by Tenant at the closing of such
Refinancing Transaction and less the amounts of sub-clauses (a), (b) and (c) above); and

(e) Fifth, to the Tenant the remaining balance.

5.35.3 Distribution of SalesProceedsSales Proceeds shall be distributed in the following
amounts and in the following priority, any such amounts to be paid simultaneously with the payment
to Tenant of the applicable Sales Transaction:

€) First, to Tenant up to an amount equal to all of the reasonable and actual third-
party costs and other customary costs and fees paid by Tenant with respect to such Sales Transaction;

(b) Second, to the First Permitted Leasehold Mortgagee until all amounts of
Approved Debt, if any, due and owing the First Permitted Leasehold Mortgagee under the First
Permitted Leasehold Mortgage is paid to the First Permitted Leasehold Mortgagee;

(c) Third, to any other Permitted Leasehold Mortgagee until the balance of
Approved Debt secured by such Permitted Leasehold Mortgage, including accrued and unpaid interest
thereon, and all other amounts, if any, then due and owing such Permitted Leasehold Mortgagee under
its Permitted Leasehold Mortgage at the time of such Sales Transaction, is paid to such Permitted
Leasehold Mortgagee;

(d) Fourth, to the City 20% of Project Profit in excess of an 18% internal rate of
return (calculated in accordance with Schedule 1), if any; and

(e) Fifth, to the Tenant the remaining balance.

5.45.4 Additional Rent From and after the Effective Date, Tenant shall also pay, as
additional rent, all sums, Impositions, costs, expenses, late charges, and payments of every kind and
nature (including, without limitation, Percentage Rent) which Tenant in any of the provisions of this
Lease assumes or agrees to pay, whether payable initially to the City or a third party pursuant to the
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terms of this Lease (collectivelyAdditional Rent" ), and, in the event of any non-payment thereof,

the City shall have (in addition to all other rights and remedies) all of the rights and remedies provided
for herein or by law in the case of non-payment of all other types of Rent. [NOTE: Payment of Excess
Income to the City to be addressed consistent with final approved Application.]

5.55.5 OccupancyBy Tenantor Affiliates. For purposes of computing Income for the
determination of Excess Income from time to time due and payable by Tenant hereunder, any space in
the Tenant's Improvements which is occupied by Tenant or any Affiliate of Tenant shall be deemed to
generate rent received by Tenant on account thereof at a rate equal to the Fair Market Rent thereof, as
reasonably determined by the City. Tenant shall specifically identify with each payment of Excess
Income made to the City pursuant3ection 5.5the floor area and location of all space occupied by
Tenant or any Affiliate of Tenant during the period with respect to which such Excess Income was
calculated.

5.65.6 Percentag®kent Beginning in the eleventh (TLRent Year following the Base Rent
Commencement Date, in addition to Base Rent, Tenant shall pay to the City 1% of all Income from
the Premises. Such amounts are sometimes referred to herein as “Percentage Rent”. Percentage Rent
shall be paid to the City by Tenant annually within 120 days after the end of every Rent Year. All
Percentage Rent received by the City shall be used by the City for purposes authorized under the
Federal Historid¢4enumensurplus PropertfProgram.

5.75.7 Books and Records; Audit Rights; Statements

5.7.1 Books and Records; Audit Rights

{ay(a) At all times during the Term of this Lease, Tenant shall keep and maintain
accurate and complete books and records pertaining to the Premises and to the calculation of Rent,
Income and Excess Income and any other amounts coming due under this Lease (such books and
records being herein the"Books and Records")—[BISCUSS—APPROPRIATE
SOl R AL, PR ot E Ol o BIMARLC AL LY, S ERle PRI DATTA ARD
PROPRIETARY INFO.]

{b}(b) The Books and Records and each budget, report, financial statement or other
item of financial information delivered to the City shall be maintained and presented in accordance
with GAAP and with generally accepted auditing standards. Tenant (and any Permitted Property
Manager) shall make such Books and Records available on the Premises, at another location within
the City of Portsmouth selected by Tenant, or at another mutually agreed upon location at reasonable
times during Tenant's regular business hours upon reasonable notice to Tenant; provided, however,
that the City shall not examine such Books and Records more than once in any 24 month period
except during the continuation of a monetary Event of Default by Tenant under this Lease. Such
Books and Records shall be segregated from other records of Tenant and the Permitted Property
Manager relating to matters outside the scope of this Lease. In the event of a conflict between the
defined terms in this Lease and GAAP, the Lease definitions shall control.

{ey(c) For purposes of this Lease, the Books and Records shall include, without
limitation, the gross income, with respect to each Rent Year and all pertinent records that would
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normally be examined by an independent accountant pursuant to accepted auditing standards in
performing an audit of Income and Excess Income.

(d) The City, its agents and accountants, shall have the right, upon reasonable
prior notice, to make any examination or audit of the Books and Records that the City may desire at
any time during Tenant’s regular business hours at the City's cost except as set forth below in this
paragraph provided, however, that the City shall not examine such Books and Records more than once
in any 12 month period except during the continuation of a monetary Event of Default by Tenant under
this Lease. Such right of inspection and audit may be exercised at any time within three (3) years after
receipt by the City of the Tenant's financial statements for the Rent Year to which such Books and
Records relate, and Tenant and any Permitted Property Manager shall maintain all such Books and
Records for at least such period of time and, if any dispute between the Parties has arisen and remains
unresolved at the expiration of such period of time, for such further period of time until resolution of
such dispute. Tenant will make such Books and Records available to the City within seven (7)
Business Days of the City's request. If such audit discloses an underpayment by Tenant of Base Rent
in any Rent Year, or any underpayment by Tenant of any PercentageRemttoper withholding of
any Excessincome, Tenant shall promptly pay such liability, together with interest thereon at the
Default Rate from the time such payment should have been made. If such audit shows Tenant
overpaid any Base Rent or any Percentage Rent, the City shall promptly pay such liability, together
with interest thereon at the Default Rate from the time such overpayment was made. In the case of any
underpayment of Percentage Rent and Base Rent by more than five percent (5%) for such Rent Year,
Tenant shall, in addition, promptly pay the reasonable third party cost of the City's audit not to exceed
$10,000.

(e) The City, its agentsand accountantsshall have the right, upon reasonable
prior notice, to make any examination.

5.7.2 AnnualStatementsFor each Rent Year (or portion thereof) included in the
Term, Tenant shall deliver to the City without notice or demand and within 120 days
after the end of each Rent Year a statement confirming all items necessary to calculate
all categories of Rent due from Tenant to the City with respect to the preceding Rent
Year, and setting forth the calculations of the total amount of Rent to be paid for such
Rent Year in accordance with this Lease, with such annual statement to be prepared
consistent with Tenant’s record keeping practices and certified by an officer of tenant
as correct '"Annual Statement”). Each Annual Statement shall include an
itemization of the following:

5.7.2.1 all Income from the Premises broken down by each other source of
Income, together with an itemization of amounts deducted by
Tenant from gross revenue in calculating Excess Income as shown
on such statement;

5.7.2.2 Rent paid or due from Tenant to the City, including separate
statements of Base Rent, Percentage Rent and Additional Rent;

5.7.2.3 The amount of Refinancing Proceeds and/or Sales Proceeds (on
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both a gross and net basis) generated during such Lease Year and
calculation of amounts owed to the City therefrom;

5.7.2.4 The then-current outstanding principal balance of Approved Debt;

5.7.2.5 The then-current amount of capital or equity invested in Tenant or
in the Premises; and

5.7.2.6 The amount then on account in the Reserve Fund.

5.7.3 YearEnd Adjustments Any adjustments with respect to the amount of Rent
actually paid or due and owing during such prior Rent Year shall be made with respect to each
Rent Year (or portion thereof) thereafter included in the Term, at the time Tenant delivers the
Annual Audit to the City. Any Rent due and owing from Tenant to the City on account of such
prior Rent Year as disclosed by such Annual Audit shall be delivered to the City with such
Annual Audit. Any overpayment of Rent made by Tenant to the City which is disclosed by
such Annual Audit shall be credited against Base Rent payable in succeeding Rent Years,
commencing with the first monthly payment of Base Rent due thereafter, or if a credit against
Base Rent would not fully reimburse the Tenant then the City shall refund such overpayment to
Tenant within thirty (30) days of the delivery of such Annual Audit.

5.7.4 Refinancing or Sales Proceeds In connection with any Refinancing
Transaction or Sales Transaction, Tenant shall provide to City a detailed calculation of the Net
Refinancing Proceeds of such Refinancing Transaction or Sales Transaction, together with a
copy of the settlement statement for such Refinancing Transaction or Sales Transaction.
Tenant shall also provide to the City copies of any appraisals and/or environmental reports
prepared for Tenant in connection with any Refinancing Transaction or Sales Transaction
during the term of the Lease simultaneously with the closing of any such transactions.

5.7.5 :
diseussedQmitted.

5.7.6 Special Requirements for Revenue-Producing Activitieaddition to and not
in substitute of the foregoing financial reporting requirements, the parties recognize that the
Preservation Restriction and the Deed to the City contain a requirement that, if the Property is
used for income-producing or revenue-producing activities, certain auditing and reporting
requirements apply with respect to the Tenant’s use of the Property. The Parties acknowledge
that these auditing and reporting requirements are binding on the City, and that Tenant, its
successors and assigns, during the Term of this Lease will comply with such requirements to
the extent applicable to Tenant. Where applicable laws and regulations require the City to
fulfill said auditing and reporting requirements, Tenant agrees to use commercially reasonable
efforts to assist the City in so doing. Tenant agrees to make the Books and Records available
for inspection by the City from time to time pursuanSerxtion 5.7.1as may be necessary to
ensure compliance with the financial aspects of the Preservation Restriction.

5.7.7 Warrantyof Information. Each delivery of monthly or annual reports or
statements under this Section or financial information in regard to the Premises under this
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Lease shall constitute a representation and warranty by Tenant to its knowledge that such
report, statement or other information is presented in compliance with this Section in all
material respects.

5.85.8 The City's Right To Perform Tenant's Covenants.

{ay(a) Performancey the City. If Tenant shall, at any time beyond the expiration of
any applicable notice and grace period provided in this Lease, fail to pay any Imposition in accordance
with the provisions oArticle 6 hereof, or to take out, pay for, maintain or deliver any of the insurance
policies or certificates provided for #rticle 8 hereof, or shall fail to make any other payment or
perform any other act on its part to be made or performed, then the City may, but shall be under no
obligation to:

{)-() pay any Imposition payable by Tenant pursuant to the provisions of
Article 6 hereof, or

{#)-(i)) take out, pay for and maintain any of the insurance policies provided
for in Article 8 hereof, or

{iiy-(iii) make any other payment or perform any other act on Tenant's part to
be made or performed as provided herein.

In addition, the City may, subject to the terms of the Subleases and rights of
Subtenants, after reasonable prior written notice to Tenant, enter upon the Premises during the
continuation of an Event of Default of Tenant under this Lease and take all such actions thereon, as
may be necessary to perform any such other act on Tenant's part to be performed that is the reason for
the Event of Default.

{b)(b) ReimbursementAll sums properly paid by the City und8ection 5.8(a)(i)
through (iii) and all reasonable third party costs and expenses incurred by the City, including
reasonable attorneys' fees and expenses, in connection with the performance pursuant to the last
sentence ofection 5.8(a)of any such other act together with interest at the Default Rate from the
date of demand for payment by the City of such cost and expense, shall constitute Additional Rent
payable by Tenant under this Lease and shall be paid by Tenant to the City within thirty (30) days
after written demand by the City accompanied by reasonable supporting documentation. If the City
shall exercise its rights und8ection 5.8(a)o cure a default of Tenant, Tenant shall not be relieved
from the obligation to make such payment or perform such act in the future, and the City shall be
entitled to exercise any remedy it may have, contained in this Lease or otherwise, if Tenant shall fail to
pay such Additional Rent to the City within five (5) days after written notice form the City that Tenant
has failed to pay such amounts when due. All costs incurred by the City hereunder shall be presumed
to be reasonable in the absence of a showing of bad faith, clear error, or fraud.

{e}(c) Entry. During the progress of any work on the Premises which may, under the
provisions of thisSection 5.8 be performed by the City, the City may keep and store in the areas in
which such work is being conducted all necessary materials, tools, supplies and equipment. The City
shall not be liable for inconvenience, annoyance, disturbance, loss of business or other damage to
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Tenant or any contractor, subcontractor, Subtenant, guest, licensee or operator by reason of making
such repairs or the performance of any such work, or on account of bringing materials, tools, supplies
and equipment onto the Premises during the course thereof, except to the extent caused by the
negligence or willful misconduct of the City, its employees or agents, and the obligations of Tenant
under this Lease shall not be affected thereby.

5.95.9 Net Lease.lt is the purpose and intent of the City and Tenant that this is a net lease
and that all Rent shall, except as herein otherwise explicitly provided, be absolutely net to the City.
Tenant agrees that, except as herein otherwise expressly provided, Tenant shall pay all costs, charges
and expenses of every kind and nature whatsoever against or in connection with the construction,
development, use and operation of the Premises as if Tenant were the owner of the Premises which
may arise or become due during the Term.

5:105.10 Paymentsiate ChargesUntil Tenant shall have been given notice otherwise by
the City, Tenant shall pay all Rent to the City at the following address:

City of Portsmouth

1 Junkins Avenue
Portsmouth, NH 03801
Attention: Nancy Colbert Puff

Except as otherwise expressly provided in this Lease, all Rent shall be paid by Tenant to the
City without notice, demand, abatement, deduction or offset under any circumstances, or for any cause
or reason. Tenant's default in the due and punctual payment of Rent or other sums due and payable
under this Lease, when and as the same shall become due and payable, shall obligate Tenant, upon the
City's demand, to pay interest on such amounts at the Default Rate from the date such payment was
due and payable.

5.415.11 No Partnershipor Joint Venture. Nothing contained in this Lease shall be
construed to create a partnership or joint venture between the City and Tenant or to make the City an
associate in any way of Tenant in the conduct of Tenant's business, nor shall the City be liable for any
debts incurred by Tenant in the conduct of Tenant's business, and it is understood by the Parties hereto
that this relationship is and at all times shall remain that of landlord and tenant.

ARTICLE 6
IMPOSITIONS AND UTILITIES

6-16.1 Impositions.Tenant shall pay or cause to be paid as Additional Rent, before any fine,
penalty, interest or cost may be added thereto for the non-payment thereof, all taxes, payments in lieu
of taxes, assessments, water and sewer rents, rates and charges, levies, license and permit fees and
other governmental charges, general and special, ordinary and extraordinary, foreseen and unforeseen,
of any kind and nature whatsoever which at any time during the Term of this Lease may be assessed,
levied, confirmed, imposed upon, or grow or become due and payable out of or in respect of, or
become a lien upon, the Premises, Tenant's Improvements, or the leasehold, or any part thereof or any
appurtenance thereto, whether such charges are made directly to Tenant or through or in the name of
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the City (all such taxes, payments in lieu of taxes, assessments, water and sewer rents, rates and
charges, levies, license and permit fees and other governmental charges being hereafter referred to as
"Impositions” ). Tenant shall pay real estate taxes for the Premises, Tenant's Improvements, the
leasehold and any appurtenance thereto to the extent required by applicable law (including RSA
Chapter 72:23, 1) as if the Tenant were the owner of fee simple title to the Premises. Pursuant to RSA
72:23, | (b), failure of Tenant to pay the duly assessed personal and real estate taxes when due shall be
cause to terminate said lease or agreement by Landlord. In no event shall any such real estate taxes or
payments be deducted from Base Rent payable to Langtandded, however, that

{ay(a) If, by law, any Imposition may at the option of the taxpayer be paid in
installments, Tenant may pay the same in such installments over such period as the law allows; and

{b)}-(b) All Impositions for the fiscal years in which the Term of this Lease shall begin
and end shall be apportioned so that Tenant shall pay only those portions thereof which correspond
with the portion of said year as is within the Term hereby demised.

If, and to the extent to which, the Premises or any portion thereof constitute a separate tax
parcel as to which the City, acting in its capacity as the taxing authority, is permitted to bill Tenant
directly for the payment of any Impositions, Tenant shall make arrangements with the City, acting in
its capacity as taxing authority, to receive such bill and shall pay all amounts due thereunder directly
to City, acting in its capacity as taxing authority, before any fine, penalty, interest or cost may be
added thereto for nonpayment. For purposes of this Lease the term "Additional Rent" shall include all
such Impositions.

6-26.2 Receipts.Tenant, upon request of the City, shall furnish to the City prior to the date
when any Imposition would become delinquent, official receipts of the appropriate taxing City, or
other evidence reasonably satisfactory to the City, evidencing the payment thereof.

Tenant may seek a reduction in the valuation of the Premises or Tenant’'s Leasehold Interest
assessed for tax purposes, and may contest in good faith by appropriate proceedings, at Tenant's
expense, the amount or validity in whole or in part of any Imposition, and may defer payment thereof
if allowed by law, provided that:

{ay(a) Tenant shall provide the City with security reasonably satisfactory to the City
to assure payment of contested items (if not advanced prior to such contest);

{b}(b) Tenant shall immediately pay such contested item or items if the protection of
the Premises or of the City’s interest therein from any lien or claim shall, in the reasonable judgment
of the City, require such payment; and

{ey(c) The City shall not be required to join in any proceedings referred to herein
unless the provisions of any law, rule or regulation at the time in effect shall require that such
proceedings be brought by or in the name of the City. The City shall not be subjected to any liability
for the payment of any costs or expenses in connection with any such proceedings, and Tenant shall
indemnify and save harmless the City from any such costs and expenses; and

33
57877216-vEAST\165316247.7



{dy(d) Notwithstanding the provisions of subparagraph (c) above, the City shall not
be required to join in or become a party, nominal or otherwise, to any proceeding (although it may
elect to do so in its sole and absolute discretion) in which it will oppose the City of Portsmouth or the
State of New Hampshire, or the United States of America, or any agency, authority, branch,
commission, division, office or subdivision of or for the City of Portsmouth or the State of New
Hampshire, or the United States of America, nor shall the City be required in connection with any
such proceeding or otherwise to oppose in any way any policy established by the City nor to take any
position inconsistent with a position taken and made public by the City.

Subject to the foregoing, and without cost to it, the City shall execute and deliver any
appropriate papers which may be necessary to permit Tenant so to contest any valuation or Imposition
and shall further cooperate with Tenant in such contest, as Tenant may from time to time reasonably
request.

6-36.3 Utilities.

{ay(a) Tenant shall pay (or cause its subtenants to pay), as Additional Rent, directly
to the utility provider, all charges by any public authority (including the City, as the case may be) or
public utility for water, electricity, telephone, gas, sewer and other services supplied or rendered to the
Premises, and service inspections made therefor, whether called charge, rate, tax, betterment,
assessment, fee or otherwise and whether such charges are made directly to Tenant or through or in
the name of the public authority.

{b)(b) Tenant, at its sole cost and expense, shall install and maintain all utility
infrastructure constructed by Tenant on the Premises, including, without limitation, connections and
services as may be required for the operation of the Tenant's Improvements.

6-46.4 No Liability of the City.The City in its capacity as Landlord under this Lease shall not

be required to furnish to Tenant any facilities or services of any kind whatsoever during the Term,
such as, but not limited to, water, steam, heat, gas, hot water, electricity, light and power. Pursuant to
this Lease, the City is granting Tenant the right and easement to tie into the existing sources of such
facilities and services in their existing locations to the extent located in adjacent streets and ways
owned or controlled by the City and to the extent necessary to operate Tenant's Improvements, it being
understood, however, that the City makes no representation or warranty that existing sources of
supply, distribution points or utilities are adequate or sufficient to supply Tenant's Improvements.

In the event that Tenant determines that the enlargement, improvement or expansion of
existing sources of supply, distribution points or utilities is necessary to supply Tenant's
Improvements, such enlargement, improvement or expansion shall be the obligation, and the expense,
of Tenant and shall be undertaken in accordance with plans and specifications approved by the City,
which approval shall not be unreasonably withheld, conditioned or delayed, it being understood that
(x) the City shall cooperate with Tenant in obtaining such utilities for Tenant's Improvements as
Tenant may from time to time reasonably request (which cooperation shall include, without limitation,
the granting, without further expense, of easements over the City's adjoining streets in locations
reasonably approved by the City, to the extent of, and as limited by, the City's interest (if any) in such
streets or ways), and (y) the City shall not unreasonably withhold, delay or condition its approval of
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the plans and specifications for any such utilities or, provided that the location of the same will not
materially and adversely impact the planned development of the Premises or any of the City's adjacent
property, any easement over the City's streets required in connection therewith. The City agrees to
respond to Tenant’s requests for approval undeiSdion 6.4within ten (10) Business Days after
Tenant’s request.

ARTICLE 7
MAINTENANCE AND ALTERATIONS

#-17.1 Repairand MaintenanceThroughout the Term of this Lease, Tenant, at its sole cost
and expense, shall take good care of the Premises, including, without limitation, all improvements
now or hereafter erected thereon, (including, without limitation, all Tenant's Improvements, sidewalks,
paved areas, exterior lighting, street fixtures, utility lines and facilities, drainage lines and facilities,
and all other equipment and appurtenances used in the functioning of the Premises or any portion
thereof) and all sidewalks, street fixtures, lights and furniture, curbs and entrance ways adjoining the
same, and shall keep the same in good order, condition and repair, except for (i) reasonable wear and
tear, (ii) damage from a Taking or a Casualty after the last repair, replacement, restoration or renewal
required to be made by Tenant pursuant to its obligations hereunder, and (iii) damage caused by the
City or its employees or contractors, and Tenant shall make all necessary repairs thereto, interior and
exterior, structural and non-structural, ordinary and extraordinary, and foreseen and unforeseen. All
repairs made by Tenant shall be performed in accordance with the construction standards and
requirements set forth irticle 4, including, without limitation, delays due to Force Majeure Events
as provided irSection 4.16and shall be substantially equal or better in quality and class to the then-
existing quality of Tenant's Improvements being repaired and shall be made in compliance with

applicable Legal Requiremendsd requirements of the National Historic SurplugpPrty Program

Tenant shall cause Tenant's Improvements to be inspected no less frequently than once every
ten (10) years during the Term by a qualified professional engineer registered in the State of New
Hampshire and approved by the City in its reasonable discretion, who shall deliver a detailed report to
both Tenant and the City not later than each tenth (10th) anniversary of the Effective Date, which
report shall describe in reasonable detail the condition of Tenant's Improvements and any maintenance,
repairs or replacements recommended to be made thereto or performed thereon in order to maintain
the same in good order, condition and repair {fPleysical Conditions Report"). The Physical
Conditions Report shall be signed and certified by the engineer performing the inspection. If Tenant
fails to obtain an inspection report when required to do so by this Section, the City may obtain such a
report, at Tenant's cost. Tenant shall not commit, and shall use all reasonable efforts to prevent, waste,
damage or injury to the Premises.

#-27.2 Cleaning; Landscaping;Snow Removal. Tenant shall put, keep and maintain all
portions of the Premises, including interior parking and driving surfaces and entrance and exit ramps,
and the sidewalks and curbs and landscaped areas (including, without limitation, the irrigation system
therefor) adjoining the same in a clean, well-maintained, and orderly condition, reasonably free of dirt,
mud, standing water, rubbish, snow, ice, obstructions and physical encumbrances, and shall properly
dispose of all such dirt, rubbish, snow and ice.

#-37.3 Excavationand Shoring If any excavation shall be made or contemplated to be made
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by any third party upon property or streets adjacent to or near the Premises, Tenant shall either (a)
afford the Person causing or authorized to cause such excavation the right to enter upon the Premises
for the purpose of doing such work to preserve any of the walls or structures of Tenant's
Improvements from injury or damage and to support the same by proper foundations, provided that
such work shall be carried out at such Person's sole cost and expense and shall be completed in
accordance with plans and specifications approved by Tenant, such approval not to be unreasonably
withheld, conditioned or delayed, or (b) at such third party's sole cost and expense, do or cause to be
done all such work as may be necessary to preserve any of the walls or structures of the improvements
on the Premises from injury or damage and to support the same by proper foundations, provided,
however, that such party (i) provides plans and specifications to Tenant for approval in connection
with such excavation, which approval shall not be unreasonably withheld, conditioned or delayed, (ii)
agrees to indemnify Tenant from any loss, cost, or expense suffered by Tenant in connection with such
excavation (but excluding therefrom any such loss, cost or expense arising from Tenant's own gross
negligence or willful misconduct), and (iii) obtains commercially reasonable liability insurance naming
Tenant as an additional insured thereon. Tenant shall not, by reason of any such excavation or work,
have any claim against the City for damages or indemnity or for suspension, diminution, abatement or
reduction of Rent under this Lease. For purposes ofSiigion 7.3 Tenant shall be reasonable in
withholding its approval of any plans and specifications in connection with any such excavation and
shoring if Tenant reasonably determines that such plans and specifications materially and negatively
impact the state or federal historic tax credits allocated to Tenant.

#47.4 Alterations.
{ay(a) Following approval by the City of the Final Plans and Specifications for
Tenant's Improvements, Tenant may not undertake any interior street-level work (to the extent visible
from the exterior) and/or any exterior work, without the City's prior written approAtéfations” ),
provided that the City's prior written approval shall not be required for any Alteration that (i) does not
affect the appearance of the exterior of the Tenant's Improvements in any material respects, (ii) is not
located on the street level and visible from the exterior of the Tenant's Improvements, (iii) for which
the total design and construction costs are less than $1,000,000, adjusted for inflation by any increase
in the Index, in the aggregate, or (iv) does not require any material modification to the Approvals and
complies with the HistoriéAenumentProgranSurplusPropertyRequirements, provided further that
all other requirements with respect to any such Alteration set forth in this Lease, including, without
limitation, this Section 7.4 shall apply thereto. Tenant acknowledges and agrees any Alterations that
require the City's prior written approval shall be given under the City's "Tenant Alteration Application"”
process (as in effect from time to time) and/or the City's Land Use Ordinances and Regulations (as in
effect from time to time), as applicable. To the extent that any Alteration requires the City’s prior
written approval, any such Alteration shall (i) not adversely affect the roof, structural elements, or
building systems of the Tenant's Improvements; (ii) not involve the construction of any new buildings;
(i) not lessen the fair market value of the Tenant's Improvements or the Premises; (iii) not materially
adversely impair the use of the Tenant's Improvements for the Permitted Uses, as seSémtibnn
9.1; (iv) not affect in any material adverse way the exterior appearance of the Tenant's Improvements,
including changes in massing, materials, locations and size of windows, exterior lighting, canopies
and other architectural features; (v) not materially change the locations or functionality of public
entrances and exits and access to and from the Tenant's Improvements; (vi) not materially adversely
change the appearance, function or quality of any exterior site improvements or any exterior public or

36
57877216-vEAST\165316247.7



common area space, including lighting, paving, landscaping, seating, fencing or works of art; (vii) not
change the number of residential units or parking spaces located on the Premisasziignde(
constructed in a first class and good and workmanlike mafeaantacknowledgesindagreedhat,

with respectto any proposedAlteration, NPS review may be required,and in furtheranceof the
foregoing, Tenant acknowledges and agrees that NPS review shall be required for only those proposed
Alterations that involve work within the interior areasand/or include the scopeof work as more
specifically set forth ifExhibit L attached hereto.

{b)(b) Tenant shall submit detailed plans and specifications showing any proposed
Alterations requiring City approval und&ection 7.4(a)to the City prior to commencing such
Alterations. Any written request to approve proposed Alterations shall not be deemed to have been
received by the City unless it is sent to the attention of the City's Construction Representative in
addition to those employees of the City identifiedSection 18.3below. The City shall approve or
object to such plans and specifications within such fifteen (15) day period, and if it objects, the City
shall specify its objections to the same and Tenant shall revise such plans and specifications to address
the City's objections and shall resubmit the same to the City for approval. The City shall have an
additional ten (10) days to review and approve, or object to, such revised plans and specifications. If
the City objects to such revised plans and specifications within such ten (10) day period, the City shall
specify its objections to the same and Tenant shall revise such plans and specifications to address the
City's objections and shall resubmit such the same to the City for approval, and the Parties shall
continue in this fashion until the City approves such plans and specifications in accordance with this
Section 7.41f the City shall fail to respond to Tenant’s request for approval within such 15 day (for
initial plans and specifications) or 10 day (for revised plans and specification) period then Tenant shall
send a follow up written notice to the City (which notice specifically references this Section and
contains in a conspicuous type both on the top of the first page of such request, the following language
in bold and prominent print: YOU SHALL BE DEEMED TO HAVE GRANTED TO TENANT
THE APPROVAL REQUESTED IN THIS LETTER IF YOU FAIL TO RESPOND TO THIS
REQUEST FOR APPROVAL WITHIN FIFTEEN (15) DAYS [TEN (10) DAYS FOR
REVISED PLANS AND SPECIFICATIONS] AFTER YOUR RECEIPT OF THIS
LETTER "), and the City fails to respond within such 15-day (for initial plans and specifications) or
10-day (for revised plans and specifications) period after receiving the notice then such request shall
be deemed approved.

{e)(c) Upon completion of any Alterations und8ection 7.4,Tenant shall provide
the City with as-built information for such Alterations in accordance with the provisidgBeabion
4.20above.

{é)3(d) Tenant shall reimburse the City for all reasonable actual out-of-pocket
architectural and engineering expenses for architectural and engineering review reasonably incurred
by the City in connection with its review of a proposed Alteration within thirty (30) days after receipt
of the City’s written demand therefor accompanied by reasonable supporting documentation. Any
such Alteration which the City has approved shall be performed substantially in accordance with the
approved plans and specifications, and no material amendments or material additions to such plans
and specifications shall be made without the prior reasonable consent of the City in accordance with
the terms hereof. Such reimbursement as is required pursuant tSetttion 7.4(d)shall be
considered Additional Rent for purposes of this Lease.
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{e}(e) Tenant, at its expense, shall obtain all necessary Approvals from
Governmental Authorities for the commencement and prosecution of any Alterations and, if required,
Tenant shall obtain final approval from Governmental Authorities upon completion of such
Alterations. Tenant shall promptly deliver copies of all Approvals for Alterations requiring City
approval under thiSection 7.4to the City.For the avoidanceof doubtand for purposesof this
Section7.4(e),Approvalsfrom GovernmentaAuthoritiesexcludeapprovalsrom the NPSunderthe
National Historic Surplus Property Program.

H-(f) All costs associated with all Alterations shall be borne by Tenant.

{g)r(q) With respect to any Alterations, Tenant shall comply with all applicable
requirements of this Lease, including, without limitation, the provisionstatle 4, this Article 7,
and to the extent applicabkrticle 8 andArticle 9. In addition, Tenant shall cause the Alterations to
be performed in compliance with all applicable Legal Requirements, the requirements of any
Permitted Leasehold Mortgage and the requirements of any insurers of the Premises, or any Board of
Fire Underwriters, Fire Insurance Rating Organization, or other body having similar functions. All
such Alterations shall be performed in a good and workmanlike manner, using materials and
equipment at least equal in quality and class to the original quality of the installations at the Premises.

#-57.5 Waste Disposal. Tenant shall dispose of waste from all areas of the Premises in
accordance with all applicable Legal Requirements and in a prompt and sanitary manner.

7-67.6 Signs Tenant may erect any sign, decoration, lettering, advertising matter or any other
similar display at the Premises (collectively referred to hereif'8ga" ) provided Tenant shall first
obtain all required City of Portsmouth permits and approvals therefor.

#-+#7.7 Lighting and Other Fixtures. Tenant shall provide and maintain adequate lighting
within and around the Premises as shown on the Final Plans and Specifications. Tenant shall take alll
commercially reasonable measures to ensure that lighting shall operate within all common areas and
corridors of the Building as are consistent with generally accepted safety practices for the applicable
use of each common area and corridor. Tenant shall install and maintain security lighting within and
around the Premises as shown on the Final Plans and Specifications. Tenant shall also install any fire
hydrants required from time to time by Governmental Authorities having jurisdiction over the
Premises, but shall turn over the same upon completion to the City of Portsmouth for ongoing
maintenance, repairs and replacements.

7-87.8 Noise Mitigation. Tenant shall not make, or permit to be made, any unseemly or
disturbing noises that unreasonably disturb or interfere with operation of neighboring buildings or
premises or those having business with them to the extent such noises exceed limits imposed by
applicable Legal Requirements. Also, Tenant will not commit or suffer to be committed any noise
which constitutes a public or private nuisance which may be reasonably expected to disturb the quiet
enjoyment of neighboring buildings or premises or those having business with them.

7:97.9 Capital Expendituresand MaintenanceReserveFund. Commencing on the thirtieth
(30th) month following the Base Rent Commencement Date, Tenant shall pay $25,000 per year
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during each of the next five (5) years of the Term and $75,000 per year during the subsequent five (5)
years of the Term into a Capital Expenditures Maintenance Reserve FuniRéserve Fund),

which shall be held by thgFerantLandlord (except following and during the continuance of any
default by Tenant under this Lease, in which case the Reserve Fund shall be held by the City until
such default is cured by Tenant), or with the First Permitted Leasehold Mortgagee if it so requests, in
an interest bearing escrow account in Tenant's name, until $500,000 has been contributed (the
"Reserve Cap"). Tenant will maintain the Reserve Cap in the Reserve Fund until a capital event
related to the improvements to be located on the Premises including, without limitation, any major
infrastructure repairs or capital improvements necessitated by maintenance, change of law and/or
change of policy, takes place that requires the fund to be drawn down. Tenant may withdraw funds
from the Reserve Fund in its reasonable discretion to pay for any such matters, in accordance with the
procedures set forth in Schedule 2 attached hereto. In the event the Reserve Fund falls below the
Reserve Cap due to work being performed on the property, Tenant shall deposit sufficient funds up to
$50,000 per year in order to reach the Reserve Cap. Any accrued intepgstrincome which

causes the balance of the Reserve Fund to exceed the Reserve Cap, shall be the sole property of the
Tenant to be used in its sole discretion.

ARTICLE 8
INSURANCE [Subject to Insurance Advisor Review] AND INDEMNITY

8.18.1 Casualty Insurance.

ar(@) All Risk. Tenant, at its sole cost and expense, shall keep in full force and effect
property insurance on the Premises and all Tenant's Improvements, including, but not limited to,
machinery and boilers and other equipment and property installed or used in, on or about the
Premises, naming the City and Tenant as their respective interests may appear, in amounts sufficient
at all times to prevent the City or Tenant from becoming a co-insurer under the provisions of
applicable policies of insurance but, in any event, at least equal to the full replacement cost thereof,
without deduction for depreciation, against all risks of direct physical loss or damage as may from
time to time be included within the definition of an "All Risk" or "Broad Form" property insurance
policy and extended to include coverage against earthquake, earth movement, flood (including back-
up of sewers and drains), sprinkler leakage, breakdown of boilers, machinery and electrical
equipment, war risk, nuclear reaction, lightning, wind storm, hail, explosion, riot, civii commotion,
aircraft, vehicles, smoke, demolition and such other risks as the City may reasonably designate. The
insurance also shall cover increased cost of construction, demolition and debris removal coverage, and
contingent liability arising out of the enforcement of building laws and ordinances governing repair
and reconstruction and shall include an agreed amount provision. The replacement cost of all Tenant's
Improvements, and of any other property installed or used in, on or about the Premises, shall be
determined at least once every thirty-six (36) months by the City.

{b)y(b) Lossof Income.Tenant, at its sole cost and expense, shall keep in full force
and effect loss of rent insurance, with loss payable to the City, for an amount equal to the then current
amount of Base Rent and Additional Rent to be paid by Tenant under this Lease for a period of

eighteetwelve (1812) months.

{e)(c) Flood InsuranceFlood insurance (i) if any portion of Tenant's Improvements
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is currently or at any time in the future located in an area identified by the Secretary of Housing and
Urban Development, or any successor, as an area having special flood, mudslide or flood-related
erosion hazards and in which flood insurance has been made available under the National Flood
Insurance Act of 1968 or the Flood Disaster Protection Act of 1973, as amended from time to time,
and (ii) if the broad form flood coverage required by subsection (a) above is not available, for the
lesser of the replacement value of Tenant's Improvements or the maximum amount available under the
National Flood Insurance Program.

{e)(d) Construction Insurance.Prior to the commencement of construction of
Tenant's Improvements or any other construction work permitted under this Lease, including without
limitation, any Alterations, Tenant shall procure or cause to be procured, and after such dates shall
carry or cause to be carried, until final completion of such work, in addition to and not in lieu of the
insurance required by the foregoing subsections (a), (b) and (c), the insurance des&édmibin
8.3.

8.28.2 Liability Insurance Tenant shall maintain or, in the case of clause (c) below, cause the
Contractor to maintain:

far(@) for the mutual benefit of the City and Tenant, and, if and to the extent required
under any Permitted Leasehold Mortgage, the Permitted Leasehold Mortgagee under such mortgage,
and identifying the City as an additional insured, commercial general liability insurance (including
garage liability with auto liability, pollution liability, and premises liability (with coverage for property
in the care, custody or control of the insured), if not covered elsewhere) against claims for personal
injury, death, and property damage occurring upon, in or about the Premises, any off-site Tenant's
Improvements, and on, in or about the adjoining sidewalks and passageways (including, without
limitation, personal injury, death, and property damage resulting directly or indirectly from any
change, alteration, improvement or repair thereof), including claims arising from the use of all
equipment at the Premises or in connection with hauling of materials or debris therefrom, with limits
deemed reasonably adequate by the City to protect against judgments being awarded in New
Hampshlre for |njury, death and property damage. As of the date heresfpanedsinglelimit

; ars($3,000,000)$1,000,000per occurrencdimit and

§2,000,000aggrega@ollcy for bodlly injury andeleaieham#er—property damage shall be deemed
adequate. This insurance shall be primary over any other policy of insurance owned by the City;

{b)(b) boiler insurance, including pressure vessels and pipes, if there be any such
vessel or pipes on the Premises, in a reasonable amount, elevator insurance and such other insurance
against other hazards as may, from time to time, be reasonably required by the City;

{e)(c) a pollution legal liability insurance policy covering first and third party claims
for clean-up costs, personal injury and property damage on an on-site and off-site basis, with a single
claim and aggregate claim amount up to the statutory limit;

{eh-(d) worker's compensation insurance as required by law, and employers' liability
insurance with a limit up to the statutory limit; and

{e}(e) umbrella and excess liability insurance with a minimum limiSefeiive
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Million Dollars ($7,000,008.000,000.

The minimum coverages stated herein shall be reviewed every fifth (5th) year of the Term by
the City and Tenant and shall be increased at such intervals if such increases are reasonably necessary
to reflect inflation or changes in the nature or degree of risks insured or to protect against judgments
from time to time being awarded in New Hampshire for injury, death and property damage, in all
cases consistent with such limits as are from time to time customarily carried with respect to similar
office properties in the City of Portsmouth. The City reserves the right, at its sole discretion, to amend
the insurance requirements prior to Lease execution. The City shall be named as additionally insured
party in all insurance coverage.

8.38.3 ConstructioninsuranceRequirementsThe insurance required [8ection 8.I(d)shall
consist at least of the following:

{ay(@) Builder's Risk Insurance (standard "All Risk" or equivalent coverage,
including collapse) in an amount not less than one hundred percent (100%) of the projected completed
value of Tenant's Improvements with "increased cost of construction” endorsement, and insuring
against the perils of fire and extended coverage and physical loss or damage, including without
duplication, coverages with respect to casualties arising due to subsurface work, shoring, blasting, pile
driving, caisson work and the like, loss or damage to the equipment, supplies and materials furnished
and stored, and owned and non-owned vehicle liability insurance with respect to all vehicles and
registered mobile equipment and with respect to any unlicensed mobile equipment, written on a
completed value, non-reporting form, with a deductible determined by Tenant of not more than One
Hundred Thousand Dollars ($100,000.00) subject to adjustment for inflation (except as to flood and
windstorm), to include rental payment coverage from the date of projected completion and extending
for at leastighteetwelve (3812) months following such date of projected completion;

{b)y(b) Comprehensive automobile liability insurance covering all owned, hired and
non-owned automobiles or other motor vehicle used in connection with work being performed on or
for the Premises, and naming the City as an additional insured, for bodily injury and property damage
in a combined single limit which shall not be less than One Million Dollars ($1,000,000.00) per
occurrence, with a deductible determined by Tenant of not more than Twenty-five Thousand Dollars
($25,000.00), subject to adjustment for inflation; and

{e)(c) The insurance required pursuantkction 8.2.

8.4 8.4 Supplementalnsurance.Tenant shall also maintain such other insurance, including
without limitation, terrorism insurance (but only if customarily carried by owners of similar properties
and available at commercially reasonable rates), in such amounts as may from time to time be
reasonably required by the City, against other insurable hazards which at the time are customarily
insured against in the case of comparable properties in the City of Portsmouth. Without limiting the
foregoing, the City may require Tenant to maintain terrorism insurance coverage for the Premises if
such insurance is available at commercially reasonable rates. To the extent that Tenant elects to
maintain any policy of terrorism insurance for the Premises, whether or not such policy is required by
the City, Tenant agrees to name the City as an additional insured and to provide evidence thereof to
the City in accordance with the requirementSettion 8.6.
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8.58.5 CommercialSubtenantnsurancelf at any time there are Subtenants occupying all or
any portion of the Premises for commercial uses (ed@pamercial Subtenant"), then Tenant
shall require each such Commercial Subtenant to maintain and provide evidence of insurance
coverages in types and amounts required from time to time by reasonably prudent owners of
properties similar to the Premises in the Portsmouth metropolitan area, with coverages to be in full
force and effect for the term of the respective Subtenants' occupancy. Further, it will be the
responsibility of Tenant to maintain a file of the Commercial Subtenants' certificates of insurance and
ascertain that it is current. The City reserves the right to review Tenant's Commercial Subtenant
insurance file at any time during Tenant's normal business hours upon reasonable prior notice to
Tenant; provided that the City shall not review such file more than once in any 12 month period except
during the continuation of an Event of Default.

8-68.6 InsuranceCarriers,Policies. All insurance required to be carried by Tenant in this
Article 8 shall be effected under valid and enforceable policies, issued by insurers of recognized
responsibility licensed and doing business in New Hampshire and having a so-called Best's Rating of
"A:VIII" or better, or, if such rating is no longer issued, an equal or better rating by a successor
insurance carrier rating service reasonably acceptable to the City and shall name the City as an
Additional Insured. To the extent commercially available in accordance with industry standards, the
commercial general liability policy shall be endorsed specifically to recognize and insure the
indemnification provision appearing 8ection 8.120f this Lease. Such policies shall be primary over
and above any policies held by the City. Upon the execution of this Lease, and thereafter at least
annually and not less than thirty (30) days prior to the expiration dates from time to time of the
policies required pursuant to thsticle 8, certificates of such insurance or, upon request of the City,
duplicate originals of the policies, in either case bearing notations evidencing the payment of
premiums or accompanied by other evidence reasonably satisfactory to the City of such payment shall
be delivered by Tenant to the City.

Nothing in thisArticle 8 shall prevent Tenant from taking out insurance of the kind and in the
amounts provided for under this Article under a blanket insurance policy or policies covering other
properties as well as the Premispspvided, however, that any such policy or policies of blanket
insurance (i) shall specify therein, or in a written statement from the insurers under such policy or
policies specifying, the amount of the total insurance allocated to the Premises, which amounts shall
not be less than the amounts requiredsbgtions 8.1, 8.2, 8.8nd8.4 hereof, and (ii) such amounts
so specified shall be sufficient to prevent any of the insureds from becoming a co-insurer within the
terms of the applicable policy or policieand provided further, that any such policy or policies of
blanket insurance shall, as to the Premises, otherwise comply as to endorsements and coverage with
the provisions of thigrticle 8.

8.78.7 No SeparatdnsuranceNeither the City nor Tenant shall take out separate insurance
concurrent in form or contributing in the event of loss with that required inAthisle 8.7 to be
furnished by, or which may reasonably be required to be furnished by, Tenant unless the City, Tenant
and, if and to the extent required by any Permitted Leasehold Mortgage, the Permitted Leasehold
Mortgagee under such mortgage, are included therein as the insureds, with loss payable as in this
Lease provided. Each Party shall immediately notify the other of the placing of any such separate
insurance and shall cause the same to be delivered as req@eszion 8.6.
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8.88.8 Adjustment.All policies of insurance provided for Bection 8.1hereof shall name
the City, Tenant and any applicable Permitted Leasehold Mortgagee as the insureds as their respective
interests may appear and shall further provide that any loss payable to a Permitted Leasehold
Mortgagee or the City shall be payable notwithstanding any act or omission of Tenant which might
otherwise invalidate such policy. The loss, if any, under such policies shall be adjusted as follows: In
case of any particular casualty resulting in damage or destruction not exceeding $1,500,000.00 in the
aggregate, adjusted for inflation by any increase in the Index, the loss under such policies shall be
adjusted with the insurance companies by Tenant and any applicable Permitted Leasehold Mortgagee,
and shall be payable to Tenant and such Permitted Leasehold Mortgagee. In the case of such damage
or destruction in excess of $1,500,000.00 in the aggregate, adjusted for inflation by any increase in the
Index (the Threshold Amount”), the loss shall be adjusted with the insurance companies by the City
and Tenant and any applicable Permitted Leasehold Mortgagee, and the proceeds of any such
insurance, as so adjusted, shall be payable to the Insurance Trustee acting hereunder pursuant to the
provisions ofSection 11.2hereof.

All such policies shall provide that the loss; if any, thereunder shall be adjusted and paid as
hereinabove provided. Each such policy shall, to the extent obtainable, contain a provision that no act
or omission of Tenant or any sublessee, guest, licensee, operator, or other occupant shall affect or limit
the obligation of the insurance company so to pay the amount of any loss sustained.

8-98.9 Non-cancellation Each policy or certificate issued by an insurer shall, to the extent
obtainable and consistent with applicable law, contain an agreement by the insurer that such policy
shall not be canceled, non-renewed or substantially modified without at least thirty (30) days' prior
written notice to the City and to any mortgagee named therein, except in the case of any non-payment
of premium, in which event the insurer shall give at least ten (10) days' prior written notice.

8:108.10 InsuranceTrustee.The following provisions shall apply from and after the time
that there shall be (i) any insured damage in excess of $2,000,000.00 to the Premises, adjusted for
inflation by any increase in the Index, or (ii) a Taking (other than either a Taking in response to which
this Lease is terminated in accordance witticle 12 or a deemed temporary Taking in the event of a
reduction of the Term as set forthSection 3.2)of all or a portion thereof:

{ar(@) A bank or trust company which is among the three largest in terms of its net
assets among those bank and trust companies with an office in the City of Portsmouth, and having net
assets in excess of One Hundred Million Dollars ($100,000,000.00), designated by Tenant (subject to
the City's reasonable approval), shall act as trustee"[tiserance Trustee") to receive and
disburse insurance proceeds and taking awards in accordanc&rticid 11 andArticle 12 hereof,
and the City and Tenant shall enter into an agreement with said bank or trust company appropriately
covering assumption of the duties of the Insurance Trustee hereunder and containing such provisions
as may be reasonably required by said bank or trust company, provided that the City shall not be
required thereby to assume any obligations or liabilities other than as provided in this Lease. The
foregoing notwithstanding, the First Permitted Leasehold Mortgagee may at its written request be
designated Insurance Trustee provided that such First Permitted Leasehold Mortgagee (i) shall have
consented, for the purpose of performing its duties as Insurance Trustee, to the jurisdiction of the
courts of the State of New Hampshire; afid ) shall have otherwise agreed to be subject to and to
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comply with the terms and conditions of tBisction 8.10.

{b)(b) In the event of the refusal to act or the resignation of said bank, trust company,
or First Permitted Leasehold Mortgagee, or of any successor or substituted bank, trust company, or
First Permitted Leasehold Mortgagee designated to act or acting as Insurance Trustee hereunder, then,
in lieu of such bank, trust company, or First Permitted Leasehold Mortgagee, Tenant shall have the
right (subject to the City's reasonable approval) to designate any other bank or trust company which
satisfies the requirements of subparagraph (a) above to act as Insurance Trustee.

{e}(c) Each such designation or substitution of any such entity to act as Insurance
Trustee hereunder shall be effected by Tenant and any applicable Permitted Leasehold Mortgagee
giving to the City written notice of such designation or substitution, as the case may be, and as soon
thereafter as may be practicable after the giving of such notice (i) the City and Tenant shall enter into
an agreement with the entity so designated or so being substituted appropriately covering the
assumption by it of the duties of the Insurance Trustee hereunder and containing such provisions as
may reasonably be required by such entity, provided that the City is not required thereby to assume
any obligations or liabilities other than as provided in this Lease, and (ii) the entity which shall have
resigned as Insurance Trustee or for which another entity shall have been so substituted as Insurance
Trustee shall turn over to the new Insurance Trustee all insurance proceeds or taking awards
remaining on hand with it.

{é)y(d) The fees and charges of every entity acting as Insurance Trustee hereunder
shall constitute an expense of maintenance and disposition of the proceeds deposited with such
Insurance Trustee and shall be paid periodically from such proceeds in such manner as may be agreed
upon by the City, Tenant, any applicable Permitted Leasehold Mortgagee and such Insurance Trustee.

{ex(e) Anything contained in this Section to the contrary notwithstanding, any
agreement which the City and Tenant shall enter into with any entity acting as Insurance Trustee
hereunder shall include as a party thereto any applicable Permitted Leasehold Mortgagee, in its
capacity as such, when requested by either party or such Permitted Leasehold Mortgagee, provided
that the applicable mortgage shall provide, or the holder thereof shall agree in writing, that all
proceeds are to be applied in the same manner as provided in this Lease as affected by any
Recognition Agreement entered into between the City and First Permitted Leasehold Mortgagee.

8.118.11 Waiver of Subrogation.lf, and only if, permitted by the policies of insurance
relating to the Premises maintained by the City and Tenant, the City and Tenant hereby each waive all
rights of recovery against the other or against the officers, employees, agents and representatives of
the other, on account of loss or damage occasioned to such waiving Party or its property or the
property of others under its control to the extent that such loss or damage is insured against under any
insurance policies which either may have in force at the time of such loss or damage. Each Party shall,
upon obtaining policies of insurance relating to the Premises, or portions thereof, which permit the
aforesaid waiver, give notice to the insurance carrier or carriers that the foregoing mutual waiver of
subrogation is contained in this Lease, and each Party shall endeavor to cause each such insurance
policy obtained by it to provide that the insurance company waives all right of recovery by way of
subrogation against either the City or Tenant in connection with any damage covered by any such
policy, at the sole cost of the Party for whose benefit such waiver is sought.

44
57877216 vEAST\165316247.7



8.128.12 Indemnification Tenant shall indemnify and save the City harmless against and
from all liabilities, obligations, damages, penalties, claims, costs, charges and expenses, including
reasonable architects', attorneys' and other consultants' fees, which may be imposed upon or incurred
by or asserted against the City by reason of any of the following occurrences during the Term of this
Lease:

{ay(@) any work done in or on the Premises or any part thereof, any use, non-use,
possession, occupation, condition, operation, maintenance or management of the Premises or any part
thereof, any accident, injury or damage to any person or property occurring in, on or about the
Premises or any part thereof, including any sidewalk or curb appurtenant to the Premises, except to
the extent resulting from the (i) negligence or (ii) wrongful act or omission, of the City, its employees,
contractors, agents, servants, or licensees;

{b)}(b) any negligence on the part of Tenant or any party for whom Tenant is legally
liable or on the part of any Subtenant; and

{ey(c) any failure on the part of Tenant to perform or comply with any of the
covenants, agreements, terms, provisions, conditions or limitations contained in this Lease on its part
to be performed or complied with.

In case any action or proceeding is brought against the City by reason of any claim arising out
of any of the occurrences which Tenant is required, pursuant to the preceding paragraph, to indemnify
and save the City harmless against and from, the City shall give prompt notice thereof to Tenant and
shall cooperate with Tenant in the defense thereof; and Tenant upon written notice from the City shall
at Tenant's expense defend such action or proceeding using legal counsel selected by Tenant in its
reasonable business judgment.

The foregoing express obligation of indemnification shall not be construed to negate or abridge
any other obligation of indemnification running to the City which would exist at common law or under
any other provision of this Lease, and the extent of the obligation of indemnification shall not be
limited (subject toSection 8.1} by any provision of insurance undertaken in accordance with this
Article 8. The provisions of thiSection 8.1Xhall survive termination or expiration of this Lease.

8.138.13 The City's Insurance.Tenant acknowledges that the City is not required to
procure or maintain insurance of any kind on or with respect to the Premises or the Tenant
Improvements under this Lease.

ARTICLE 9
USE OF PREMISES

9.19.1 Use.

{ay(a) PermittedUse Subject to the restrictions and conditions stated in this Lease,

Tenant shall develop the Premises iid&SCRIBECONTEMPLATED USEShA mixed-use
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project containingoffice, retail and restaurantand residentialuses The uses of the Premises

allowed by the City shall include all uses permitted under applicable zoning laws and
regulations that are consistent with the Appravéte Deed, and the HistoricMenument
ProgramreguiremeniSurplus Property Requirementgthe "Permitted Uses"), and Tenant

shall not use all or any portion of the Premises for any other use or uses without the City's prior
written approval, not to be unreasonably withheld, conditioned or del#tystiall not be
unreasonabldor the City to withhold approvalfor a usethatis inconsistentwith the Deed

covenantsthe Historic SurplusPropertyRequirementsor otherwisenot approvedoy the NPS

where such approval is required.

{b)}(b) Prohibited Uses.

h-(0)

ProhibitedUses.Tenant shall not use the Premises for any use other

than the Permitted Uses without the prior written approval of the City. Without
limiting the provisions ofSection 9.1,in no event shall any portion of the
Premises be used for the following (collectively, tReohibited Uses"):

€-(ii)

Any junkyard, open-air material processing/ recycling (except snow
collected on-site) and open-air materials storage.

any casino, sports or game betting facility or off-track betting club or
other establishment which is primarily devoted to gambling activities;

any adult entertainment purposes or for the sale, rental or display of
so-called "adult" or pornographic materials;

the sale or display of any firearm;
any services involving potential fire hazards or the use of Hazardous

Materials (other than ordinary cleaning supplies, ordinary office
supplies and the like);

any illegal use or purposehich includes any use inconsistent with
federal lavy

any use which is a public nuisance; or

any use that would make void or voidable any insurance then in force
with respect to the Premises.

Standardbf Use Tenant's use of the Premises shall be consistent with

the operation of a high quality mixed use residential, office and/or retail
project in accordance with this Lease, including without limitaBention 9.2

and Tenant shall be bound by and comply with this Lease with respect to the
entire Premises.
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{#iy-(ii)) Curative Actions. Promptly following its discovery of any Prohibited

Use, Tenant shall take all necessary steps, legal and equitable, to cause or
compel discontinuance of such business or use, including, if necessary and
warranted under the circumstances, the termination of any Sublease and the
eviction of any such Subtenant in accordance with applicable law, and the
removal from the Premises of any such Subtenants, subtenants, licensees,
invitees or concessionaires.

9.29.2 Operation of the Premises.

{ay(@) Tenant agrees to operate the Premises in a safe, orderly and clean manner.
Tenant shall not conduct operations on or about the Premises in a manner that hinders police, fire
fighting or other emergency personnel in the discharge of their duties; or would reasonably be
expected to constitute a hazardous condition at the Premises. Tenant shall insert appropriate
provisions in the Subleases to require compliance of the Subtenants with the requirements of this
Section 9.2and shall use reasonable efforts to enforce such requirements.

{b)(b) Tenant shall use commercially reasonable efforts to enforce the terms and
conditions of the Subleases in a commercially reasonable manner with regard to collection of all rent
and other amounts due from Subtenants and performance of all obligations of the Subtenants under
their respective Subleases.

{ey(c) Tenant may delegate the marketing and leasing of the Building and the
management of the Building to a professional management company which (i) is routinely engaged in
the operation, marketing, leasing and management of similar properties, and (ii) has had substantial
experience, for at least five (5) years prior to the date of the initial delegation by Tenant, in the
marketing, leasing and management of commercial properties similar to the PropPeynféated
Property Manager"). The engagement of a Permitted Property Manager shall not require the
approval of the City. The City further acknowledges that to the extent that Tenant causes the Permitted
Property Manager to perform any of Tenant's obligations or covenants under this Lease, such
obligations or covenants shall be deemed to have been performed by Tenant. A Permitted Property
Manager may be engaged by Tenant only under a written form of management or delegation
agreement, including any amendments thereto, subject to reasonable review by the City (the
"Property Management Agreement"), such review to be limited in order to confirm that the
Permitted Property Manager and the terms of such Property Management Agreement comply with the
requirements of this Lease and such Property Management Agreement specifically recognizes the
acceptance by the Permitted Property Manager of the provisions of thisfBesses-timeline for
City-review-and-approvall. The Property Management Agreement shall (i) be expressly subject and
subordinate to the rights of the City hereunder; (ii) be subject to termination by the City in the event of
the termination of this Lease; (iii) be on an arms-length basis with fees and other terms established on
a commercially reasonable basis; and (iv) include provisions requiring the Permitted Property
Manager to comply with the City's non-discrimination requirements as set forth in this Lease. Any
terms, agreements, modifications or waivers of agreements purported to exist in breach of this
subsection shall be void and unenforceable against any Person. The provisions of this subsection shall
not apply to the direct operation and management of the Premises by Tenant (without the involvement
of a Permitted Property Manager).
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9.39.3 No Waste.Tenant shall not injure, overload, deface or strip, or intentionally cause
waste or damage to, the Premises or Tenant's Improvements constructed thereon or the underlying fee
or any part thereof, nor commit any nuisance or unlawful conduct; nor permit any fireworks displays;
nor make any use of the Premises or Tenant's Improvements which is illegal; nor permit or suffer any
Subtenant, guest, licensee, operator, occupant, contractor, subcontractor, invitee or others to do any of
the foregoing.

9.49.4 Legal RequirementsThroughout the Term of this Lease Tenant, at its expense, shall
promptly comply with, and shall use commercially reasonable efforts to cause the Permitted Property
Manager and all Subtenants, and their respective agents, contractors, subcontractors, servants,
employees, licensees, operators, and invitees to promptly comply with, all present and future laws,
ordinances, orders, rules, regulations and requirements of all federal, state and municipal
governments, departments, commissions, boards and officers, foreseen or unforeseen, ordinary as well
as extraordinary, which may be applicable to the Premises, Tenant's Improvements, or the
development, construction, operation or maintenance thereof, or to the use or manner of use of the
same or the owners, tenants, licensees, operators, or occupants thereof, including without limitation,
all applicable accessibility laws, ordinances and rules, and non-discrimination and equal opportunity
laws, regulations and executive orders whether or not such law, ordinance, rule, regulation or
requirement is specifically applicable or related to the conduct of the Permitted Uses, or shall
necessitate structural changes or improvements, or shall interfere with the use and enjoyment of the
Premises by Tenant or any Subtenant, provided any such interference with any Subtenant or occupant
of any portion of the Premises is in accordance with applicable law (collectivelyl ¢gal
Requirements”). In the event of any violation or any attempted violation of this Section by Tenant,
the Permitted Property Manager or any Subtenant, or any of their respective agents, contractors,
subcontractors, servants, employees, licensees, operators, or invitees, Tenant shall take commercially
reasonable steps, reasonably promptly upon knowledge of such violation, as Tenant determines to be
reasonably necessary to remedy or prevent the same as the case may be. It is intended that, as between
Tenant and the City, Tenant shall bear the sole risk of all present and future Legal Requirements
affecting the Premises, Tenant's Improvements and the Permitted Uses, and the City shall not be liable
for (nor suffer any abatement or reduction in any Rent on account of) the enactment or enforcement of
any Legal Requirement.

9.59.5 Omitted

9-69.6 Liens Tenant shall not directly or indirectly create or permit to be created or to
remain, and shall discharge or bond over, any lien or encumbrance with respect to, Tenant's Leasehold
Interest in the Premises, Tenant's Improvements, the underlying fee or any part thereof or the Rent or
any payment thereof, other than (a) this Lease and liens and encumbrances expressly permitted under
the terms of this Lease, (b) Permitted Leasehold Mortgage(s) as provisection 14.1(c) liens for
Impositions not yet payable, or being contested as permitt&etiyon 6.3,(d) the title exceptions
listed onExhibit B, (e) liens of mechanics, materialmen, suppliers or vendors, or rights thereto,
placed on Tenant's Leasehold Interest (and not, under any circumstances, the City's fee estate) in the
ordinary course of business or in the ordinary course of construction, alteration, addition,
improvement, or restoration of Tenant's Improvements or any part thereof, for sums which are being
contested in accordance with the provisionsSettion 4.21or Section 9.7 and (f) liens and
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encumbrances approved by the City, not to be unreasonably withheld, conditioned or. delayed

9-79.7 Contests.Tenant shall have the right, after ten (10) days' prior written notice to the
City, to contest by appropriate legal proceedings diligently conducted in good faith, in the name of
Tenant, without cost or expense to the City, the validity or application of any Legal Requirement
referred to ifSection 9.6hereof, subject to the following:

{ay(a) If, by the terms of any such Legal Requirement, compliance therewith pending
the prosecution of any such proceeding may legally be delayed without the incurrence of any lien,
charge or liability of any kind against the Premises or any part thereof and without subjecting Tenant
or the City to any liability, civil or criminal, for failure so to comply therewith, Tenant may delay
compliance therewith until the final determination of such proceeding; and

{b)}-(b) If any lien, charge or civil liability would be incurred by reason of any such
delay, Tenant nevertheless may contest as aforesaid and delay as aforesaid, provided that such delay
would not subject the City to criminal liability or fine, and provided that Tenant (i) furnishes to the
City security, reasonably satisfactory to the City, against any loss or injury by reason of such contest or
delay, and (ii) prosecutes the contest with due diligence; and

{e}(c) The City, without cost to it, shall execute and deliver any appropriate papers
which may be necessary to obtain or maintain any such proceeding and shall further cooperate with
and support Tenant in any such contest (including without limitation in appearances before
government bodies), as Tenant may from time to time reasonably request, provided that the City shall
not be required to join in or become a party, nominal or otherwise, to any proceeding in which it will
oppose the City of Portsmouth or the State of New Hampshire or the United States of America, any
agency, City, branch, commission, division, office or subdivision of or for the City of Portsmouth or
the State of New Hampshire or the United States of America, nor shall the City be required in
connection with any such proceeding or otherwise to oppose in any way any policy previously
established by the City nor to take a position inconsistent with a position previously taken and made
public by the City.

9.89.8 Compliance with Insurance Requirements.Throughout the Term of this Lease,
Tenant, at its sole expense, shall observe and comply with the requirements of all policies of public
liability, casualty and all other policies of insurance required to be supplied by Tenant at any time in
force with respect to the Premises, and Tenant shall, without limiting any other requirements of this
Lease, in the event of any violation or any attempted violation of the provisions of this Section by any
Subtenant, or by any contractor, subcontractor, agent, servant, employee, licensee, operator or guest of
Tenant or any Subtenant, take all reasonable steps, reasonably promptly upon knowledge of such
violation or attempted violation, to remedy or prevent the same as the case may be.

9.99.9 Historic MonumentRequirementsThroughout the term of this Lease, Tenant, at its
sole cost and expense, shall observe and comply with all applicable Historic Monument
Requirements, the terms and conditions of the approved application and all Preservation Covenants.

9:109.10 Public Use and Amenities [TO BE MADE CONSISTENT WITH FINAL
APPLICATION AND DEVELOPMENT AGREEMENT]
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ARTICLE 10
ENVIRONMENTAL MATTERS

16-110.1 Tenant'snitial Obligations.Prior to the Effective Date, Tenant shall perform an
environmental inspection of the existing baseline environmental conditions at each building on the
Premises, including at a minimum a Phase | Environmental Site Assessment, and shall submit a
detailed report to the City setting forth the findings thereof.

16-210.2 Compliance with Environmental Laws.

{ay(a) HazardousdMaterialsRemedialWork: PremisesSubject to Tenant's right to
pursue claims against any and all potentially responsible parties, Tenant shall be solely responsible (at
its cost and expense) for performing all Remedial Work required by applicable Environmental Laws
with respect to any reportable concentrations of Hazardous Materials in violation of applicable
Environmental Laws that are identified or discovered on the Premises at any time (including, without
limitation, prior to or during demolition or construction of Tenant's Improvements or any Alteration),
regardless of whether such Hazardous Materials were first released upon or otherwise first became
present upon or beneath the surface of the Premises or in any of the existing improvements located
thereon before or after the Effective Date, except to the extent caused by the acts or omissions of the
City, its employees or agents.

{b)}(b) Manner of Remediation.All Remedial Work required to be performed by
Tenant hereunder shall be performed in a manner which is approved in advance by the City, which
approval shall not be unreasonably withheld, conditioned, or delayed, is consistent with the City's soils
management plan and in accordance with all applicable Environmental Laws, and may include reuse
of excavated soils on site and (subject to the prior written approval of the City, which approval shall
not be unreasonably withheld, conditioned, or delayed) the placement of appropriate so-called activity
and use limitations on the Premises.

{e}(c) Complianceby Tenant Tenant shall, and shall use commercially reasonable
efforts to cause all Subtenants and their respective agents, contractors, subcontractors, servants,
employees, guests, licensees, operators, and invitees to, comply with all applicable Environmental
Laws with respect to any release of Hazardous Materials caused by them or relating to the Premises
on or after the Effective Date of this Lease.

10-310.3 Environmental Covenants, Representationsand Warranties. Tenant hereby
covenants with, and represents and warrants to, the City as follows, from and after the Effective Date:

{ar(a) Except to the extent it may be permitted by or arise out of a Permitted Use
underSection 9.10of this Lease and as may be permitted by and only in compliance with all applicable
Environmental Laws, Tenant and all Subtenants shall not allow any Hazardous Materials to exist or be
stored, located, discharged, possessed, managed, processed, or otherwise handled on the Premises,
and shall strictly comply with all Environmental Laws affecting the Premises, including without
limitation those laws regarding the generation, storage, disposal, release and discharge of Hazardous
Materials. Without limiting the generality of the foregoing, Tenant and Subtenants have not been and

50
57877216-vEAST\165316247.7



shall not become involved in operations at the Premises involving Hazardous Materials, except for
Remedial Work required or allowed by this Lease and as expressly permitted by and only in
compliance with all applicable Environmental Laws. Tenant expressly warrants, represents and
covenants that Tenant and all Subtenants shall strictly comply with the requirements of all
Environmental Laws affecting the Premises and shall promptly notify the City after obtaining
knowledge of any release or threat of release of Hazardous Materials at, upon, under or within the
Premises.

{b)}(b) No activity on the Premises shall be undertaken by or allowed by Tenant
which would cause (i) the Premises to be considered a hazardous waste treatment, storage or disposal
facility as defined under any Environmental Laws, (ii) a release or threat of release of Hazardous
Materials at, on, under or from the Premises in violation of applicable Environmental Laws, including
without limitation into any watercourse, surface or subsurface water or wetlands, or (i) the discharge
into the environment of any Hazardous Materials in violation of applicable Environmental Laws.

{e}(c) Tenant shall promptly notify the City in writing after obtaining knowledge of

() any release or threat of release of Hazardous Materials in violation of Environmental Laws or the
occurrence of any other environmental problem or liability with respect to the Premises which could
subject Tenant or the Premises to a claim under any Environmental Laws or to any restriction in
ownership, occupancy, transferability or use of the Premises under any Environmental Laws, (ii) any
lien filed, action taken or notice given of the nature described below iBékison 10.3 or Section
10.4,below, (iii) any notice given to Tenant from any Subtenant or other occupant of the Premises or
any notice from any Governmental Agency with respect to any release or threat of release of
Hazardous Materials, or (iv) the commencement of any litigation or any threat of litigation relating to
any alleged release or threat of release of any Hazardous Materials or other environmental
contamination, liability or problem with respect to or arising out of or in connection with the Premises.

{eé)(d) Tenant shall, with all due diligence, and at its sole cost and expense (except as
otherwise expressly set forth herein), take all actions and perform all Remedial Work (to the extent
and at the time or from time to time) as shall be necessary or appropriate for the remediation of all
releases of Hazardous Materials at or from the Premises in violation of applicable Environmental
Laws, including the removal, containment and remedial actions in accordance wAttithes10 and
all applicable Environmental Laws (and in all events in a manner reasonably satisfactory to the City),
and shall further pay or cause to be paid at no expense to the City all clean up, administrative and
enforcement costs of applicable government agencies, or the parties protected by such Environmental
Laws, which may be asserted against the Premises, except to the extent arising from the City's acts or
omissions occurring after the Effective Date. All costs, including without limitation, those costs set
forth above, damages, liabilities, losses, claims, expenses (including reasonable attorneys' fees and
disbursements) which are incurred by the City in connection with any of Tenant's obligations or
warranties and representations, without the requirement that the City wait for the ultimate outcome of
any litigation, claim or proceeding, shall be paid as Additional Rent, by Tenant to the City, within
thirty (30) days after notice to Tenant from the City itemizing the amounts incurred, with interest on
the unpaid amount at the rate of one and one-half percent (1%2%) per month or the highest rate
permitted by law, whichever is less, from the thirty-first (31st) day after the effective date of such
notice to the date of a payment to the City.
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{e}(e) Tenant shall observe, obey, and shall cause all Subtenants and the agents,
contractors, subcontractors, servants, employees, guests, licensees, operators and invitees of Tenant or
any Subtenant, to observe and obey, all Environmental Laws.

#-(f) In the event that at any time Tenant becomes aware that notification to any
Governmental Agency of a condition at, on or under the Premises is required by any applicable
Environmental Law, Tenant shall promptly notify the City. All such notifications to a Governmental
Agency shall be prepared by and given by Tenant's Licensed Site Professional and shall be subject to
review and comment by the City prior to the giving of such notification to the Governmental Agency
(except in situations in which any applicable Environmental Law requires such notification to be given
within three (3) or fewer Business Days after the discovery of a condition or the occurrence of an
event, in which case Tenant's Licensed Site Professional shall make such notification and shall provide
a copy thereof to the City simultaneously with giving such notification to the Governmental Agency).

If the City fails to respond to any such request for review and comment within ten (10) business days,
that the City shall be deemed to have given its approval therefor.

16-410.4 EnvironmentalNotices.Tenant shall provide the City with copies of any notices
of releases of Hazardous Materials or other filings by or on behalf of Tenant or, to the knowledge of
Tenant, any Subtenants to any federal, state or local agencies or authorities with respect to the
Premises. Such copies shall be sent to the City concurrently with their being mailed or delivered to the
governmental agencies or authorities. Tenant also shall provide the City with copies of any notices of
responsibility or any other notices received by or on behalf of Tenant or, to the knowledge of Tenant,
any Subtenants from any such agencies or authorities concerning any non-compliance with
Environmental Laws on or about the Premises, including but not limited to notices regarding
Hazardous Materials located on or about the Premises.

10.510.5 Environmental Indemnity. Tenant shall unconditionally, irrevocably and
absolutely indemnify, defend with counsel reasonably acceptable to the City, and save harmless the
City for, from and against any and all damages, losses, liabilities, obligations, claims, litigation,
demands, defenses, judgments, suits proceedings, fines, penalties, costs, disbursements and expenses
(including without limitation, penalties and fines within the meaning of any Environmental Law), of
any kind or nature whatsoever, which may at any time be imposed upon, incurred by, or asserted or
awarded against the City and arising from any violation or alleged violation of Environmental Laws,
environmental problem or other environmental matter described iAtiiée 10 at the Premises in
violation of Tenant's obligations under this Lease, including, without limitation, matters arising out of
any breach of Tenant's covenants, representations and warranties containedrickid0. The
City shall not assume any liability or obligation for loss, damage, fines, penalties, claims or duty to
clean up or dispose of Hazardous Materials, or other wastes or materials on or relating to the Premises
regardless of any inspections or other actions made or taken by the City on the Premises or otherwise.
Notwithstanding the foregoing, the indemnity obligation of Tenant shall not apply to any damages,
obligations, liability, loss, claim, or expenses to the extent arising out of the negligence or willful
misconduct of the City, its employees or agents or any act or omission of the City, its employees or
agents occurring after the Effective Date. All warranties, representations and obligations set forth in
Section 10.2and Section 10.3herein shall be deemed to be continuing and shall survive the
expiration or termination of this Lease. Tenant shall give the City prompt written notice of any claims
threatened or made or suit instituted against it which could result in a claim of indemnification
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hereunder. In no event shall Tenant be liable under this Article 10 for loss of business, lost profits, or
any indirect, incidental, special, consequential or exemplary damages. The indemnity obligations of
Tenant under thiSection 10.5shall be separately indemnified by the Indemnitor, for the benefit of the
City, pursuant to the Environmental Indemnification Agreement attached heetbibg K .

10-610.6 The City's Rightto Inspect.To the extent required by any Governmental Agency
or by any applicable Environmental Laws, or to the extent Tenant is not complying with the terms and
conditions of thisArticle 10, after the applicable notice and opportunity to cure, or to the extent the
City seeks for good cause to ensure that Tenant is in compliance witirtibis 10, the City and its
officers, employees, contractors or agents shall have the right, but not the duty or obligation, to enter
upon the Premises from time to time upon the provision of reasonable prior advance notice to Tenant
for the purposes of inspections, investigations, remediation if required by applicable Environmental
Law and all other actions required in order to comply with applicable Environmental Laws and the
terms and conditions of thiarticle 10, provided that the City shall use diligent efforts to avoid
materially disturbing Tenants or Subtenants. The City shall not be liable to Tenant in any manner for
any expense, loss or damage occurring by reason of the aforesaid entries, unless the same is caused by
the City's negligence or willful misconduct, nor shall the exercise of any such right be deemed an
eviction or disturbance of Tenant's use or possession. The provisions Aftities 10 shall survive
the termination or earlier expiration of this Lease

ARTICLE 11
DAMAGE OR DESTRUCTION

11.1 Casualty; Restoration Required.

(@) In case of a Casualty that exceeds the Threshold Amount, Tenant shall promptly
give written notice thereof to the City, and Tenant shall, at Tenant's sole cost and expense, promptly
take all necessary action to secure the Premises against unauthorized entry and shall continue such
actions until the completion of restoration and rebuilding of Tenant's Improvements or the completion
of the obligation to demolish and make safe as set forth below and the earlier termination of this
Lease. Except as otherwise expressly provid&eution 11.1(b)elow, Tenant shall, at its sole cost
and expense, and without regard to the coverage, amount or availability of proceeds of any insurance,
restore, repair, replace, rebuild or alter the same as nearly as possible to its condition immediately
prior to such Casualty, all in conformity with and subject to the construction conditidutiché 4
hereof and the requirements of the National HistéiiswmenSurplus PropertiProgram. For clarity,
the Guaranty o6ection 18.31shall not include any obligations on Tenant underAhigle 11. Such
restorations, repairs, replacements, rebuildings or alterations shall be commenced as soon as
practicable following the occurrence of such Casualty and shall thereafter be prosecuted continuously
to completion with diligence.

(b) Notwithstanding the foregoing, in the case of a Casualty occurring during the last
thirty (30) years of the Term which either (i) destroys twenty percent (20%) or more of the floor area
of the Building then situated on the Premises, or (i) if at the time of the occurrence of a Casualty, all
of the Permitted Uses are prohibited by applicable law, rule, regulation, code or ordinance then in
effect and cannot be continued at the Premises after the restoration or rebuilding thereof through either
(A) the application of any so-called “grandfathering” or non-conformity provisions of such law, rule,
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regulation, code or ordinance (as demonstrated by an opinion of counsel reasonably acceptable to the
Authority), or (B) by means of a variance or waiver of such law, rule, regulation, code or ordinance
obtained by Tenant, then Tenant may terminate this Lease by written notice given to the City within
one hundred and eight (180) days after the Casualty. No such notice of termination shall be effective
to terminate this Lease until Tenant, as directed by the City, either (x) secures the remaining portion of
the Improvements and the Premises against damage by the elements and unauthorized entry, or (y)
demolishes all remaining portions of the Improvements, removes and properly disposes of all debris
associated therewith, and restores the surface of the Land to a safe condition free of debris
(“Demolish And/Or Make Safe’). No such termination shall release Tenant from any obligation
hereunder for the Rent and Additional Rent accrued or payable during any period prior to the effective
date of such termination. All insurance proceeds payable in connection with a Casualty with respect to
which Tenant has terminated this Lease in accordance with the provisionsS#dtiesn 11.1shall be

the sole property of Tenant.

11.211.2 RestorationProceduresin the event of a Casualty, the Parties shall cooperate to
recover the proceeds of insurance in accordance with the provisidectbn 8.8above. All
insurance money paid on account of a Casualty, whether paid to Tenant or to a Permitted Leasehold
Mortgagee or to the Insurance Trustee in accordance with the provisiSestain 8.8above, less
the reasonable cost, if any, incurred in connection with adjustment of the loss and the collection
thereof, shall be applied to (x) if and to the extent directed by the Permitted Leasehold Mortgagees to
the repayment of their respective Approved Debt pursuant to the terms of their loan documents and in
accordance with any Recognition Agreement with Landlord, or to the extent not so applied, and (y) to
the payment of the cost of the aforesaid restoration, repairs, replacement, rebuilding or alterations,
including the cost of temporary repairs for the protection of property pending the completion of
permanent restoration, repairs, replacements, rebuilding or alterations (all of which temporary repairs,
protection of property and permanent restoration, repairs, replacement, rebuilding or alterations are
hereinafter collectively referred to as tmestoration" ). With respect to insurance proceeds payable
to the Insurance Trustee pursuanSextion 8.10above, the Insurance Trustee shall, subject to the
terms and conditions of the Permitted Leasehold Mortgage loan documents (including without
limitation the right of the Permitted Leasehold Mortgage to receive and apply such proceeds in
reduction of the outstanding principal balance of the Approved Debt in accordance with any
Recognition Agreement with Landlord), pay the same to Tenant, or at the direction of Tenant, from
time to time, as such restoration progresses, upon compliance by Tenant with all conditions precedent
to disbursement which are usual in construction loan agreements of major national banks for
construction of the size and complexity of the restoration. If the Insurance Trustee is customarily
engaged in the business of construction lending, its regular conditions precedent to disbursement of
the proceeds of such loans shall be presumed to be reasonable, absent a showing by the City or Tenant
that such conditions are not generally consistent with the lending requirements then customarily
employed by major Portsmouth banks in similar loans. There shall be withheld from payments on
account of work completed and materials furnished such amounts as are then customarily being
withheld by major Portsmouth banks in connection with construction of the size and complexity of the
restoration. If the insurance proceeds with respect to such Casualty are not more than the Threshold
Amount, such proceeds shall be paid to Tenant and shall be used by Tenant for restoration purposes.
All payments shall be received by Tenant for the purposes of paying the cost of such restoration upon
receipt by the Insurance Trustee of the written request of Tenant accompanied by suitable
documentation including the following:
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{ay(a) Satisfactory evidence that the insurance proceeds remaining to be disbursed
are sufficient to pay all anticipated costs of completing the restoration (which shall be determined by
the First Permitted Leasehold Mortgagee, if any). (If at any time prior to or during the course of
restoration the insurance proceeds remaining to be disbursed are not sufficient to pay the entire cost of
completing the restoration, Tenant shall pay the deficiency to the Insurance Trustee before requesting
the disbursement of additional proceeds from the Insurance Trustee);

{b)}(b) Bills from contractors and subcontractors for work and materials in place,
describing in reasonable detail such work and materials, and bills for the reasonable fees of any
attorney, architect or engineer for services relating to the restoration;

{ey(c) A certificate signed by Tenant stating that the amount of each such bill does
not exceed the cost of such work, materials, or services described on such bill, and that no part of such
cost has previously been made the basis of the withdrawal of insurance proceeds;

{e)(d) A certificate of the architect or engineer in charge of the restoration, or of a
third party not in the regular employ of any of the Parties hereto, which architect, engineer or third
party is reasonably satisfactory to the City and the Insurance Trustee, stating that (i) the work,
materials or services described in the bills were necessary or appropriate and are in place or have been
performed, (ii) the amount specified in the bills does not exceed the reasonable cost of such work,
materials, or services, (iii) the work or materials described in each bill, to the knowledge of such
architect, engineer or third party, has been supplied by the contractor or subcontractor submitting such
bill or by a person who has supplied materials to such contractor or subcontractor, and (iv) to the
knowledge of such architect, engineer or third party, the additional amount, if any, required to
complete the restoration;

{e}(e) A title search by a title company or licensed abstractor or other evidence
satisfactory to the Insurance Trustee that there has not been filed with respect to Tenant's
Improvements or the Premises any mechanic's or other lien or instrument for the retention of title with
respect to any part of the work performed which has not been discharged of record, except liens which
will be discharged by payment of the amount then requested or liens with respect to which Tenant has
furnished the City with a satisfactory bond, or such other security as may be provided for herein; and

#-(f) For any payment after the restoration has been substantially completed, a copy
of any certificate required by law to render occupancy and use of Tenant's Improvements legal.

Prior to any disbursement of insurance proceeds or the Award, Tenant shall have delivered
and the City (and, to the extent required by applicable regulations, the National Parks Service) shall
have (x) approved the Final Restoration Plans (which plans shall be prepared, reviewed and approved
in the manner provided iBection 4.8above with respect to the Final Plans and Specifications), and
(y) received copies of all Approvals necessary for the entire restoration as set forth in the Final
Restoration Plans.

If this Lease is terminated by the City by reason of Tenant's failure to repair or restore as
provided in this Lease continuing beyond all applicable grace, notice and cure periods, any remaining
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insurance proceeds (together with all interest earned thereon) at the time held by such Insurance
Trustee shall be paid to the City, subject, however, to the rights of a First Permitted Leasehold
Mortgagee that elects to enter into a new lease in accordanc&edtion 14.2(e)ln the event

Tenant completes the restoration pursuant to the terms and conditionsfofitihes11, then provided

that (1) Tenant has complied with the terms and provisioAstimle 8 hereof, (2) there is no current

default under this Lease, and (3) Tenant has submitted to the Insurance Trustee satisfactory evidence
that the restoration has been paid for in full and that there are no liens of the character referred to
above, any remaining insurance proceeds held by such Insurance Trustee shall be disbursed to Tenant.

11.311.3 No Surrenderor Abatement.No destruction of or damage to the Premises or
Tenant's Improvements or any part thereof, nor any damage to any equipment or other property
installed or used in, on or about Tenant's Improvements, by fire or any other Casualty, whether or not
insured, shall permit Tenant to surrender this Lease or shall relieve Tenant from its liability to pay the
full Rent and other charges payable under this Lease or from any of its other obligations under this
Lease, and Tenant waives any rights now or hereafter conferred upon it by statute or otherwise to quit
or surrender this Lease or the Premises, or any part thereof, or to any suspension, diminution,
abatement or reduction of Base Rent, Percentage Rent, Additional Rent, or other charges payable
under this Lease on account of any such destruction or damage.

11-411.4 Insufficiency of InsuranceProceedslf Tenant is required to restore Tenant's
Improvements upon the occurrence of a Casualty as provided in this Lease and the insurance proceeds
received on account of such Casualty are not sufficient to pay the entire cost of such restoration as
reasonably estimated by the City, Tenant shall supply the amount of any such deficiency and shall first
apply the same to the payment of the cost of such restoration before calling upon the Insurance Trustee
for the disbursement of the insurance proceeds held by the Insurance Trustee.

11.511.5 Failureto CommenceRepairs If Tenant shall not have Demolished and/or Made
Safe to the City's satisfaction within one hundred eighty (180) days of the date of such Casualty, or if
Tenant is required to restore Tenant's Improvements uddetion 11.1hereof and (a) has not
commenced reasonably diligent efforts to obtain all necessary permits to restore Tenant's
Improvements as provided herein, or (b) if after such permits have been obtained, Tenant has not
commenced the performance of such restoration within eighteen (18) months of the date of such
Casualty or such longer period as may be required for settlement of insurance claims and construction,
or (c) if Tenant thereafter fails to prosecute the restoration of Tenant's Improvements in accordance
with the Final Restoration Plans expeditiously and continuously, in each case subject to delays due to
Force Majeure or the acts or omissions of the City, the City may, subject to the rights of Permitted
Leasehold Mortgagees, terminate this Lease in accordanceSaadtion——15.8 by written notice
given to Tenant.

ARTICLE 12
TAKING

12.112.1  Award. With respect to any exercise of the power of eminent domain or any
agreement in lieu of condemnation (hereinafter referred to i\tticdde 12 as a'Taking" ) between
the City, the Tenant and those authorized or purporting to be authorized to exercise the power of
eminent domain, for a conveyance of the Premises to a condemning City (such conveyance being
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hereafter in thisArticle 12 referred to asconveyed" or as a'conveyance"), the Tenant and the
Leasehold Mortgagee, in cooperation with the City, shall have the right to participate in negotiations or
any Taking leading to an Award (as hereinafter defined) to protect their respective interests hereunder.
The total Net Award made or the consideration paid or payable pursuant to such Taking (hereinafter
collectively or separately referred to as tevard” ), shall be paid by whomever received to the
Insurance Trustee, which shall apply the same as herein provided. TH&l&trAward" shall mean

the total Award, less all costs, expenses and attorneys' fees incurred in the collection thereof.

12.212.2 Termination If, during the Term of this Lease, all or substantially all of the
Premises shall be taken as a result of a Taking, this Lease and all right, title and interest of the Tenant
hereunder shall terminate and come to an end on the date title shall vest in the condemning authority
pursuant to such Taking, but shall not terminate as to the Award. For purposesAafithes1?2,
"substantially all of the Premises" shall be deemed to have been taken if the untaken part of the
Premises shall be insufficient for the restoration of the Premises so as to allow the economic and
feasible operation thereof by Tenant as reasonably determined by the Tenant. In that event, the Rent,
Additional Rent, Impositions and all other charges herein provided to be paid by Tenant shall be
apportioned to the date title shall vest in the condemning authority pursuant to such Taking and any
amounts prepaid by Tenant in excess of its liability based on such apportionment shall be refunded by
the City to Tenant. As to any such taking, the Net Award shall be deemed and distributed as Sales
Proceeds undeSection 5.3hereof.

The provisions oSections 12.1 and 12.8hall survive termination of this Lease under this
Section 12.2.

12.3 Intentionally omitted

12.4  Partial Taking.

(@ If, during the Term of this Lease, a portion of the Premises shall be taken or
conveyed, this Lease shall terminate and come to an end as to the part of the Property which is taken,
upon the date title is vested in the condemning authority as a result of such Taking, but shall not
terminate as to the Award for the part of the Premises which is taken, and otherwise this Lease shall
continue in full force and effect as to the remainder of the Premises, subject to the provisions of
Section 12.4(b) hereof.

If there is a Taking of the type provided for in tRiection 12.4then, as to the part of the
Premises not so taken, the Tenant covenants and agrees, for itself and its successors in interest, that
the Tenant shall, at its sole cost and expense (subject to reimbursement to the extent hereinafter
provided), promptly restore that portion of the Premises not so taken to a complete architectural unit
for the use and occupancy of the Tenant (and those claiming under Tenant) as expressed in this Lease.
The provisions and conditions Article 11 hereof applicable shall apply to the work required to be
done under thiSection 12.4As to any such Taking, the Net Award shall be distributed as follows:

(i) Firstto the Tenant, to the extent of and as a first charge against the Net
Award, an amount not exceeding the actual cost reasonably incurred by the
Tenant of performing its obligations under this Lease imposed upon Tenant as
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the result of the Taking.

(i) Second, to Permitted Leasehold Mortgagees to the extent required
under their respective loan documents.

(ii) (i)  The balance of the Net Award, if any, shall be apportioned
between the City and the Tenant in the same manner as the balance of a Net
Award apportioned und&ubsection 12.2(b)(iv) and (v).

(b) In the event a Taking provided for in tigction 12.4so diminishes or impairs
the use of the Tenant's Improvements that, notwithstanding restoration, the Tenant would be unable to
make economic use of the remainder thereof for the purposes permitted by this Lease, the Tenant, at
its option exercisable by notice to the City given not later than one hundred and eighty (180) days after
title is vested in the condemning authority pursuant to such Taking, may terminate this Lease as of
such date. The Base Rent, Additional Rent, Impositions and/or other charges herein provided to be
paid by the Tenant shall be apportioned to said date and any amounts prepaid by Tenant in excess of
its liability based on such apportionment shall be refunded by the City to the Tenant. In the event
Tenant elects to so terminate this Lease, the Net Award shall be allocated and distributed in the
manner provided irSection 12.2 except that the value of the City's Interest in the Net Award
determined undeBubsection 12.2(a)(ishall be reduced by the value of the portion of the Premises
and the Tenant's Improvements not taken and the amount to be paid to the Citgubskation
12.2(b)shall be reduced by the discounted fair rental value of the portion of the Premises not taken for
the unexpired portion of the Term of this Lease.

12.5 Temporary Taking.

{ay(a) If the use of the Premises or the Tenant's Improvements, or any part thereof,
shall be taken by pursuant to a Taking for a period of time, definite or indefinite, whether or not for the
entire unexpired portion of the Term of this Lease or for a period greater than the same, this Lease
shall, nevertheless, continue in full force and effect and the Tenant shall have the right (except as
hereinafter provided) to receive the entire Award (which Award, in the case provided for by this
Section 12.5is called thé'Use Award" ) which is allocable to that part of the unexpired portion of
the Term of this Lease to which the Use Award relates. Notwithstanding the foregoing, the Tenant and
the First Permitted Leasehold Mortgagee, in cooperation with the City, shall have the right to
participate in negotiations relative to any such Taking or the Use Award in order to be certain that
their respective interests thereunder are protected, with all cost and expense thereof to be a first charge
against the Use Award.

The Use Award shall be paid, however, by to the Insurance Trustee for application as
hereinafter set forth, after deduction therefrom of all cost and expense reasonably incurred incident to
obtaining such Use Award.

The Use Award shall be held and disbursed as follows: (a) If the same is payable in monthly
or other periodic installments, such installments shall, as received by the Insurance Trustee, be applied
on account of, and to the extent of, Tenant's restoration obligations and Tenant's obligations on
account of Base Rent, Additional Rent, Impositions and other charges under this Lease payable by the
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Tenant on account of such period; and the dollar value of obligations to be performed by the Tenant
shall, on a proportionate basis, also be satisfied from such periodic installments.

Any balance of such periodic installments remaining shall be applied to or for the account of
the Tenant, except that, if such taking shall be for a period extending beyond the expiration of the
Term of this Lease, the City shall be entitled to the entire Use Award attributable to the period after
such expiration.

{b)(b) Where the Use Award is in a lump sum or payable in installments less
frequently than quarterly, the lump sum or other installments, together with investment earnings
thereon, if any, shall be divided by the number of months included in the period for which such Award
has been made and the quotient thereof shall be applied monthly, in accordance with subparagraph (a),
above; and

{e}(c) To the extent a Use Award is allocable to the cost of repairs and restoration
following the termination of a temporary taking, the same shall be treated as insurance proceeds and
applied consistent with the provisionsAaticle 11.

12.6  TheCity's Powerof EminentDomain. Nothing in this Lease shall limit the eminent
domain power of the Citygrovided, however, that Tenant shall retain any and all of its rights to object
to any eminent domain proceeding or taking (except that Tenant shall not object to such proceeding or
taking on the grounds that the City has in any way contractually limited or waived its eminent domain
powers in this Lease), and to pursue any and all remedies with respect thereto.

12.7 Certain Takings to Have No Effect on Tenant's Leaselfitfieere shall be a Taking of
any vault or other space not included within the Premises as defined in this Lease, or a Taking which
shall result in the removal of projecting portions of any Tenant's Improvements upon any street for
which the Tenant is not entitled to compensation as a matter of law, or a Taking of an underground
right-of-way for a subway, conduit or other purpose not necessitating the demolition or substantial
alteration of any portion of any of the Tenant's Improvements, and not affecting the operations of
Tenant’'s Improvements or the quiet enjoyment of Subtenants, any such Taking shall not be treated as
a Taking of any part of the Premises for the purposes ofAttisle 12, this Lease shall not be
affected by any such Taking of the nature in ®estion 12.7referred to, any alteration required
because of such Taking of the nature in 8estion 12.7provided, shall be done by the Tenant, and
the provisions and conditions Afticle 11 shall apply to any alteration required to be done under this
Section 12.7.

ARTICLE 13
TRANSFERS OF TENANT'S INTEREST

13:113.1 Transfers Generally.

{ar(a) Except as otherwise expressly provided in this Lease, Tenant shall not, directly
or indirectly, assign, mortgage, pledge, or otherwise transfer this Lease, or all or any portion of
Tenant's legal or beneficial interest in this Lease, or enter into a Sublease with respect to the whole or
any part of the Premises (excluding Allowed Subleases) (collectivElyaasfer” ), prior to the date
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of Final Completion of Tenant's Improvements without the City’s prior written approval, which may

be withheld or granted in the City’s sole discretion. From and after such date, except as otherwise
expressly provided in this Lease, no Transfer shall be permitted without Landlord's prior written
approval in each instance, which approval shall not be unreasonably withheld, conditioned or delayed.
In furtherance but not in limitation of the foregoing, the City may withhold its consent to any Transfer
for which the City’'s approval is required hereunder (and, where irStsion 13.1the City has

agreed not to unreasonably withhold its consent to a Transfer, shall not be deemed unreasonable for
doing so) because of the City's special concerns as a public entity regarding any proposed Transferee's
character or reputation in the community, whether or not such concerns would be important to a
commercial enterprise, or if there exists an uncured Event of Default under this Lease after the
expiration of applicable grace, notice and cure periods. At the City's option, any attempted Transfer
without said prior written approval or otherwise in violation of any provision ofAttisle 13 shall

be void,ab initio, shall be of no force and effect, and shall confer no rights on or in favor of third
parties, provided that the City may, at its option, collect rent from any such Transferee and apply the
net amount collected to the Rent due from Tenant hereunder, but no such collection shall be deemed a
waiver of such violation, or the acceptance of such Transferee as a tenant, or a release of Tenant from
the further performance by Tenant of covenants on the part of Tenant set forth in this Lease.

[Parties to discuss structuring to allow assignments of separate portions of the Project to
distinct ownership entities following Final Completion.]

{b)-(b) If City approval is required under this Lease, Tenant shall request the City's
consent to a Transfer in writing and shall provide the following information and documentation to the
City at least thirty (30) days prior to the effective date of any such proposed Transfer:

(@) the name of the proposed Transferee and a copy of the proposed
Sublease or assignment of lease Transfer (with a duly executed copy of such
Sublease or assignment of lease to promptly follow upon execution thereof);

{h-(ii) the nature of the proposed Transferee's business, their proposed use of
the Premises, their business experience in the Permitted Uses thereof, and
their financial qualifications and ability to perform all obligations under this
Lease;

(y-(iii)  certificates of good standing (or certificates of qualification to do
business in the State if such proposed Transferee is a foreign entity) of the
proposed Transferee issued by the New Hampshire Secretary of State;

{)-(iv) Omitted.

f4-(v) a statement from Tenant certifying that, to the best of Tenant's
knowledge, neither the proposed Transferee, nor its respective constituent
partners, investors, beneficiaries or Affiliates, are in violation of any law, rule,
regulation, order or decree relating to terrorism or money laundering, or is
otherwise a Person describedSaction 13.6below. Tenant shall, from time

to time (but no more frequently than once in any 12 month period), within
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thirty (30) days after request by the City, deliver to the City any certification or
other reasonable evidence requested from time to time by the City in its
reasonable discretion, confirming its compliance with these provisions;

{vi-(vi)in the case of a Sublease of the entire Premises, or assignment of this
Lease, a written agreement executed by the Transferee in which the

Transferee assumes and agrees, for the benefit of the City, to observe and
perform all the covenants, conditions and agreements in this Lease on the part
of Tenant to be observed or performed after the date of the Transfer with

respect to the Premises (or, in the case of a Sublease, that portion of the
Premises which is subject to such Sublease); and

fwib-(vii) any other information reasonably requested by the City.

{e)(c) Tenant shall reimburse the City within 30 days of written demand, as

Additional Rent, for all reasonable out-of-pocket fees, costs and expenses incurred by the City
(including, without limitation, the City's reasonable attorneys' fees at usual rates and disbursements
and the reasonable costs of making investigations as to the acceptability of the proposed Transferee) in
connection with (x) any request by Tenant for the City's consent to a proposed Transfer, or (y) the
review by the City of plans and specifications for any Alterations proposed to be made to the Premises
in connection with a proposed Transfer (in each case without regard to whether or not the City issues
such consent or approval). Such payment shall be due and payable to the City within thirty (30) days
after it submits an invoice therefor to Tenant accompanied by reasonably detailed documentation
relating to such costs and expenses.

{e)(d) For the purposes of this Lease, the sale or other transfer (which term shall
include, without limitation, the exchange, issuance and/or redemption) of fifty-one percent (51%) or
more, or such smaller percentage as would result in a change in the voting control, of the immediate or
remote beneficial interests of the members of Tenant, the voting stock of any immediate or remote
corporate member or guarantor or indemnitor of Tenant, or the voting stock of any immediate or
remote controlling corporation of Tenant (whether such sale or transfer occurs at one time or at
intervals so that, in the aggregate, over the Term of this Lease, such transfer shall have occurred), or
any other transaction(s) overall having the effect of a change in voting control or substantially the same
effect if the entity in question is not a corporation (such as, without limitation, a change in the number
or the identity of the members of a limited liability company, the partners of a partnership or of the
beneficiaries of a trust), shall be treated as if such sale or transfer or transaction(s) were, for all
purposes, an assignment of this Lease and shall be governed by the provisior&ro€lnis3. The
foregoing provision shall apply to voluntary and involuntary assignments and transfers, and to
assignments and transfers by operation of law, the sale of all or substantially all of Tenant's assets, and
shall include transfer, merger or consolidation of the stock or partnership or member's or other
beneficial interests of Tenant or any beneficiary or member of Tenant, except as otherwise permitted
hereunder.

{e}(e) Notwithstanding the provisions contained in the first paragraph dbégson
13.1,Tenant shall not be required to obtain the consent of the City to an assignment in connection with
(i) any exercise of rights by a Permitted Leasehold Mortgagee under its loan documents, including,
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without limitation, foreclosure by a Permitted Leasehold Mortgagee (or deed or assignment in lieu
thereof), including, without limitation, a purchase of Tenant's interest in a foreclosure sale from a
foreclosing Permitted Leasehold Mortgagee; (ii) a transfer by reason of death or incapacity of an
individual holding an Equity Interest in Tenant; (iii) estate planning transfers to family members or
trusts for the benefit of family members of an individual holding an Equity Interest in Tenant; (iv)
transfers of the publicly traded stock in Tenant or in any entity holding an Equity Interest in Tenant;
(v) the exercise by any holder of an Equity Interest in Tenant of its right to purchase the Equity
Interest of any other holder of an Equity Interest in Tenant; (vi) the transfer, sale, conveyance, or
pledge of Investor Member interests in Tenant, or transfers of membership interests within Investor
Member that are permitted under the Operating Agreement; (vii) any Allowed Subleases; (viii)) any
grant of easements or licenses or the like ui@mation—6.4; (ix) and liens being contested by
Tenant in good faith; (x) a transfer of such interest among the individuals or entities comprising the
members of the Tenant as of the date of this Lease, (xi) a transfer of such interests to the Completion
Guarantor or to any direct or indirect owner of Completion Guargetdlectively, ‘Permitted
Transfers”). Tenant shall provide written notice to the City of any and all changes or transfers in the
holders of Equity Interests in Tenant within thirty (30) days of such change or transfer, regardless of
whether the City's consent is required underS3igistion 13.1.

#-(f) Upon the execution and delivery of an Assignment and Assumption
Agreement transferring this Lease in accordance with and subject to the provisionsSeictios
13.1,the assignor shall be relieved from all further liabilities and obligations hereunder, but until such
time, and in respect of all liabilities arising prior to such time, the assignor shall remain fully and
directly liable on all Tenant obligations hereunder.

{g)r(@) Tenant promptly shall provide the City with a copy of each executed Sublease
or assignment of lease, and all material modifications or amendments thereof, upon written request of
the City.

13.213.2 SubleasesExcept for Subleases to individual residential Subtenants made in the
ordinary course of business, and except for non-residential subleases made in the ordinary course of
business on a commercially reasonable standard form of lease approved in advance by the City (with
commercially reasonable changes thereto), the approval of which form shall not be unreasonably
withheld, conditioned, or delayed, and for which the term does not extend beyond the term of this
Lease (collectively, théAllowed Subleases”), all Subleases shall be subject to the prior written
approval and consent of the Citwho shall obtain written concurrenceof the NPS before so
providing Allowed Sublease and all other subleases approved by the City are referred to herein as
“Approved Sublease’s The following additional provisions shall apply to all Allowed Subleases and
other Subleases:

{ay(@) Tenant, and Tenant's successors and assigns, shall not permit the use,
occupancy or operation of the Premises or any portion thereof by any Person, unless:

(1) such use, occupancy or operation is under a written Sublease, and for
a term which does not extend beyond the Term of this Lease;

{-(i) such Sublease is with a Subtenant on commercially reasonable terms
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and without any offsets other than those which are commercially reasonable;

(i) such Sublease includes provisions acknowledging that said
Sublease shall be subject and subordinate to this Lease;

v)-(iv) such Sublease requires the proposed Subtenant to use the Premises
only for the Permitted Uses herein defined;

£4-(v) such Sublease contains provisions requiring all alterations, additions,
changes or improvements to the Premises to be performed in accordance with
the requirements of this Lease relating to alterations, additions, changes or
improvements, including without limitation, Tenant's Improvements; and

{wiy-(vi) such Sublease shall be otherwise in compliance wittS#dsion
13.2

{b)y(b) All Subleases shall provide that: (i) the Subtenant agree in writing that the
Subtenant will not breach, or cause Tenant to breach, any of the provisions of this Lease; (ii) any
violation of any provision of this Lease, whether by act or omission by any Subtenant, shall be deemed
a violation of such provision by Tenant, it being the intention and meaning of the Parties that Tenant
shall assume and be liable to the City for any and all acts and omissions of any and all Subtenants with
respect to this Lease, provided that this Lease shall not be terminated due to default of any Subtenant
so long as such default does not constitute or result in an Event of Default under this Lease; (iii) each
Sublease shall provide that in the event this Lease is terminated prior to the expiration of such
Sublease, then, subject to the provisions of any non-disturbance and attornment agreement executed
by the subtenant and the City pursuarféation 13.4 at the City's option, the Subtenant thereunder
will either attorn to the City and waive any right the Subtenant may have to terminate the Sublease, or
surrender possession thereunder as a result of the termination of this Lease, and the Sublease shall
terminate simultaneously with the termination or expiration of this Lease; and (iv) each Sublease shall
provide that in the event the Subtenant receives a written notice from the City stating that an Event of
Default has occurred under this Lease, the Subtenant shall thereafter be obligated to pay all rentals
accruing under such Sublease directly to the City or as the City may direct.

{e)(c) All Subleases and all of the terms, covenants and provisions thereof and all
rights, remedies and options of the Subtenants thereunder are and shall at all times continue to be fully
subject and subordinate in all respects to this Lease as the same may be renewed, amended,
supplemented, extended or replaced. This provision shall be self-operative and no further instrument
shall be required to confirm or perfect such subordination. However, at the request of the City, Tenant
shall request Subtenants not parties to Allowed Residential Subleases to execute and deliver such
other documents and take such other action as the City reasonably requests to perfect, confirm or
effectuate such subordination. If, for any reason, this Lease is terminated by summary proceedings or
for any other reason whatsoever, the Subleases shall automatically terminate, except as may be
provided in any Non-Disturbance Agreement between the City and a Subtenant.

{eé)(d) Notwithstanding anything to the contrary contained in this Lease, a Sublease of
all or substantially all (more than 55%) of the Premises (regardless of the term thereof) shall require
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the prior written consent of the City .

{e}(e) Furthermore, to the extent required by applicable law, all subleases are subject
to the review and approval of NPS.

13.313.3 No AdvancePaymentsTenant shall not directly or indirectly collect or accept
any payment of rent under any Sublease for any period in excess of thirty (30) days in advance (other
than pursuant to individual residential Subleases), provided the foregoing shall not be interpreted in
any way that limits Tenant’s rights to collect or accept security deposits and other fees and deposits,
and provided that Tenant shall not be prohibited from collecting first and last months’ rent in advance
from residential subtenants.

13.413.4 Non-Disturbancelf Tenant delivers a Sublease to the City and requests that the
City enter into a non-disturbance and attornment agreem&do(aDisturbance Agreement") with
the Subtenant thereunder, the City shall have no obligation to do so but may do so, in its sole and
absolute discretion, and subject to such conditions and limitations as the City may require, in its sole
and absolute discretion. In no event shall the foregoing be deemed to obligate the City to enter into a
non-disturbance and attornment agreement with respect to any Subtenant. Notwithstanding the
foregoing, the City shall, if so requested, enter into a Non-Disturbance Agreement with each non-
residential subtenant for Subleases of at least—two thousand(2,000) square feet of rentable
floor area if such agreement is substantially in the form attached hefetbibg H. If any Subtenant
requires a Non- Disturbance Agreement in a form substantially different from the form attached hereto
asExhibit H and the City agrees to negotiate such a different form with such Subtenant and agrees
not to unreasonably withhold, condition or delay its agreement to any other commercially reasonable
form of Non-Disturbance Agreement and, then Tenant shall reimburse the City, as Additional Rent,
for all attorneys' fees and expenses incurred by the City in connection with the preparation, review and
negotiation of such a Non-Disturbance Agreement (up to a maximum amount of $2,500.00 per Non-
Disturbance Agreement), regardless of whether or not such a Non-Disturbance Agreement is
finalized, which payment shall be due and payable to the City within thirty (30) days after it submits
an invoice therefor to Tenant. The amount set forth in the preceding sentence shall be adjusted by the
cumulative increase (but not decrease) in the Index every five (5) Lease Years.

13.513.5 Prohibited Transfers\Notwithstanding any other provision contained in this Lease
to the contrary, Tenant shall not knowingly, after reasonable inquiry, transfer or permit the transfer of
any legal or beneficial interest in Tenant to, or assign, Sublease or otherwise Transfer all or any
portion of its interest under this Lease or in all or any portion of the Premises to, or enter into any
Sublease to, any of the following:

{ay(a) any Person (or any Person whose operations are directed or controlled by a
Person) that is (or within the prior five years has been) in litigation with thédCigyto a breach of
duties or obligations contractually owed to the City by such Pembarthanactionsrelatingto tax
abatementsor has been convicted of or has pleaded guilty in a criminal proceeding to a felony, or that
is an on-going target of a grand jury investigation convened pursuant to applicable statutes concerning
organized crime;

{b)y(b) any Person organized in or controlled from a country, the activities with
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respect to which are regulated or controlled pursuant to the following United States laws and the
regulations or executive orders promulgated thereunder: (1) the Trading with the Enemy Act of 1917,
50 U.S.C. App. 81¢t seq., as amended; (2) the International Emergency Economic Powers Act of
1976, 50 U.S.C. 81701et seg., as amended; or (3) the Anti-Terrorism and Arms Export
Amendments Act of 1989, codified at Section 6(j) of the Export Administration Act of 1979, 50
U.S.C. App. 82405W, as amended; or

{ey(c) any Person with whom the City is restricted from doing business under either
(1) Executive Order No. 13224 on Terrorist Financing (effective September 24, 2001 (as amended or
supplemented from time to time, thExecutive Order" ), or (2) the Uniting and Strengthening
America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001
(Public Law 10756; as amended, from time to time,"Begriot Act" ), or (3) the regulations of the
United Stated Department of the Treasury Office of Foreign Assets Control (including, without
limitation, those Persons named on the list of "Specially Designated Nationals and Blocked Persons"
as modified from time to time), or other governmental action; or

(d)
{e)(e) any Person involved in litigation with the Ciglue to a breach of duties or
obligations contractually owed to the City by such Peérsmher than actions relating to tax
abatementswhich is ongoing at the time of the proposed Transfer or five (5) years prior; or

er(f) any Affiliate of any of the Persons described in the preceding paragraphs (a),
(b), (c) or (d).

Tenant shall, simultaneously with its execution and delivery of this Lease, deliver to the City a
certification stating that, to the best of Tenant's knowledge, neither Tenant nor any of its constituent
partners, investors, beneficiaries or Affiliates, are in violation of any Laws relating to terrorism or
money laundering, including the Executive Order and the Patriot Act and that neither Tenant, nor its
constituent partners, investors, beneficiaries or Affiliates, are listed on the United States Department
of the Treasury Office of Foreign Assets Control list of "Specially Designated Nationals and Blocked
Persons" as modified from time to time, and that none of them is otherwise subject to the provisions of
the Executive Order or the Patriot Act, or any rules or regulations promulgated thereunder. Thereafter,
Tenant shall from time to time, but no more frequently than once in any 12 month period, within ten
(10) business days after request by the City, deliver to the City a certification stating that, to the best
of Tenant's knowledge, neither Tenant nor any Transferee, nor any of their respective constituent
partners, investors, beneficiaries or Affiliates, are in violation of any Laws relating to terrorism or
money laundering, including the Executive Order and the Patriot Act and that neither Tenant nor any
Transferee, nor any of their respective constituent partners, investors, beneficiaries or Affiliates, are
listed on the United States Department of the Treasury Office of Foreign Assets Control list of
"Specially Designated Nationals and Blocked Persons" as modified from time to time, and that none of
them is otherwise subject to the provisions of the Executive Order or the Patriot Act, or any rules or
regulations promulgated thereunder.

13.613.6 FurtherConsentConsent by the City to any type of Transfer shall nanyway
be construed to relieve Tenant from obtaining further written consent for any subsequent Transfer, nor
shall any consent by the City to any Transfer be deemed to be consent to a further Transfer by the
initial Transferee thereof. Notwithstanding anything to the contrary contained in this Lease, any
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subsequent Transfer by such Transferee shall require the prior written consent of the City, which
consent may be withheld by the City to the extent required under this Article 13.

13.713.7 DeemedApproval The City shall grant or withhold approval of any request by
Tenant to a Transfer to the extent such consent is required hereunder, within ten (10) Business Days
after Landlord’s receipt of such request. If the City shall fail to approve or disapprove Tenant's
request within such ten business day period then Tenant shall send a follow up written notice to the
City (which notice shall specifically reference this Section and contain in a conspicuous type on the
top of the first page of such request the following language in bold and prominent print: “YOU
SHALL BE DEEMED TO HAVE GRANTED TO TENANT THE APPROVAL REQUESTED
HEREIN IF YOU FAIL TO RESPOND TO THIS REQUEST FOR APPROVAL WITHIN TEN
(10) BUSINESS DAYS AFTER YOUR RECEIPT OF THIS REQUEST")and the City fails to
respond within such 10-Business Day period after receiving the notice, then such request shall be
deemed approved.

ARTICLE 14
PERMITTED LEASEHOLD MORTGAGEES

14-114.1 Permitted LeaseholdMortgage. Notwithstanding anything in the Lease to the
contrary, Tenant, and its successors and assigns, shall have the right to mortgage, pledge or
conditionally assign this Lease (including, without limitation, Tenant's leasehold interest in the
Premises, Tenant's Improvements, and all appurtenant rights and easements for the benefit of Tenant
under this Lease) to a Permitted Leasehold Mortgagee subject to the provisionsAdtfidigsl4.

Any leasehold mortgage other than a Permitted Leasehold Moftgagezzanine financinghall be

subject to the City's prior written approval, which approval shall not be unreasonably withheld,
delayed or conditioned. In no event shall the fee interest in the Premises, or the interest of the City in
any Rent, be subordinate to any leasehold mortgage or other interest in the Premises. Tenant shall
provide the City with written notice of any such proposed leasehold mortgage or any refinancing of the
Premises at least thirty (30) days prior to the closing of any such transaction.

The making of a mortgage under the prior paragraph shall not be deemed to constitute an
assignment or other Transfer, nor shall any mortgagee under such a mortgage not in possession of the
Premises be deemed an assignee of the leasehold estate created hereby, so as to require such
mortgagee to assume the obligations of Tenant hereunder, but a mortgagee in possession and the
purchaser at any sale of the leasehold estate created hereby upon foreclosure of a mortgage given in
accordance with the prior paragraph, or the assignee of Tenant's interest under this Lease pursuant to
an assignment in lieu of such foreclosure, shall be deemed to be an assignee of Tenant (but no consent
by the City to such assignment or transfer shall be required) and subject to the terms and conditions of
Article 14 hereof shall be deemed to have assumed the obligations of Tenant hereunder arising from
and after the date of taking possession or of such purchase or assignment. Any such party shall have
the right to assign or otherwise Transfer its interest in the leasehold estate created by this Lease, and
no consent by the City for such assignment or Transfer shall be required. If a mortgagee who is
deemed to have assumed the obligations of Tenant hereunder thereafter assigns its interests in this
Lease to an assignee who assumes the obligations of Tenant hereunder, such mortgagee shall be
relieved of the obligations of Tenant arising after such assignment and assumption. A conditional
assignment of Tenant's interest in this Lease to a mortgagee as security for a mortgage granted in
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accordance with the prior paragraph shall not constitute an assumption of liability by the mortgagee of
Tenant's obligations hereunder until the date of such mortgagee's taking of possession pursuant to the
exercise of its rights under such conditional assignment.

Tenant covenants to pay all amounts when due, and perform all obligations, under any
mortgage made pursuant to this Section. Tenant shall reimburse the City within thirty (30) days
following written demand, as Additional Rent, for all out-of-pocket costs, fees and expenses
(including, without limitation, reasonable attorneys' fees) incurred by the City in connection with any
mortgage, pledge, conditional assignment, or other security interest (or any refinancing thereof)
proposed to be granted by Tenant with respect to all or any portion of its interest under this Lease,
regardless of whether or not Tenant enters into such financing arrangement.

[City to provideright for Tenant to obtain mezzanine debt][to be discussed]. [OPEN]

14.214.2 Rights of Permitted and First Permitted Leasehold Mortgagees.

{ar(@) Notices.Provided that the City shall have previously been provided by Tenant
in writing with the name and address of each Permitted Leasehold Mortgagee, then simultaneously
with the giving to Tenant of any process in any action or proceeding brought to terminate or otherwise
in any way affect this Lease, or any notice of (i) default, (i) a matter on which a default may be
predicated or claimed, (iii) a termination hereof, or (iv) a condition which if continued may lead to a
termination hereof, the City will give duplicate copies thereof to each Permitted Leasehold Mortgagee
in the manner provided iBection 18.3,and no such notice to Tenant or process shall be effective
unless a copy of the notice or process is so sent to each such Permitted Leasehold Mortgagee. The
City acknowledges, for the benefit of the First Permitted Leasehold Mortgagee only, that no event or
circumstance will constitute an Event of Default for which this Lease may be terminated by the City,
unless the First Permitted Leasehold Mortgagee shall have been given notice thereof and an
opportunity to cure as provided herein.

{b)(b) Right to Cure A Permitted Leasehold Mortgagee may elect, in its sole
discretion, to cure any default under this Lease by Tenant. Any Permitted Leasehold Mortgagee shall
have the same period after the sending of a notice to it for remedying the default as is given Tenant
after notice to it under this Lease plus an additional thirty (30) days for a default referr&otiam
15.2(a)or in Section 15.2(1)elow, and the City agrees to accept performance on the part of any
such Permitted Leasehold Mortgagee as though it had been done or performed by Tenant. No
payment made to the City by any Permitted Leasehold Mortgagee shall constitute agreement that such
payment was, in fact, due under the terms of this Lease.

{e)(c) Time to Obtain PossessionThe City agrees that, only in the event of a non-
monetary default which cannot be cured by a First Permitted Leasehold Mortgagee without obtaining
possession of the Premises, the City will not terminate this Lease pursi&edtin 15.2without
first giving to the First Permitted Leasehold Mortgagee only a reasonable time within which to obtain
possession of the Premises, including possession by a receiver, or to institute and complete foreclosure
proceedings or otherwise acquire Tenant's Leasehold Interest with diligence and without unreasonable
delay; provided, however, that throughout such time such First Permitted Leasehold Mortgagee
causes to be fully and timely performed all monetary obligations of Tenant under this Lease and alll
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non-monetary obligations of Tenant that can be performed by such First Permitted Leasehold
Mortgagee without first obtaining possession of the Premises. A reasonable time shall mean not in
excess of three (3) months as to obtaining possession, whether or not foreclosure proceedings are
commenced and prosecuted (or such longer period if and so long as such proceedings are enjoined or
stayed). The City agrees that upon acquisition of Tenant's Leasehold Interest by a First Permitted
Leasehold Mortgagee and performance by such First Permitted Leasehold Mortgagee of all covenants
and agreements of Tenant, except those which by their nature cannot be performed or cured by any
Person other than the then Tenant which has defaulted, including without limitation Tenant’s initiation
of a voluntary proceeding under any bankruptcy or insolvency'lmeutable Lease Defaults"), the

City's right to terminate this Lease shall be waived with respect to the matters which have been cured
by the First Permitted Leasehold Mortgagee and with respect to the Incurable Lease Defaults. Nothing
herein shall preclude the City from exercising any rights or remedies under this Lease (other than the
right to terminate this Lease), with respect to any default by Tenant hereunder continuing beyond
applicable grace, notice and cure periods, prior to or during the pendency of such foreclosure
proceedings subject, however, to the City's compliance with the provisions 8ttien 14.2with

respect to each such default.

{eé)r(d) Amendment.Except as may be expressly otherwise provided herein, this
Lease shall not be modified or surrendered to the City or canceled by Tenant, nor, except as provided
in Section 14.2(e)below, shall the City accept a surrender of this Lease, without the prior written
consent of the First Permitted Leasehold Mortgagee. The City agrees to make reasonable
modifications to this Lease to accommodate the requirements of a prospective Permitted Leasehold
Mortgagee, provided that the City shall not be required to enter into any amendment to this Lease
which would (A) subordinate the City's fee interest in the Premises; (B) reduce, defer or subordinate
the payment of Rent; (C) require the City to assume or join in any obligation, monetary or otherwise,
which is an obligation of Tenant under this Lease; (D) relieve Tenant of any material obligation,
monetary or otherwise, under this Lease; (E) materially impair the value of the City’s reversionary
interest under this Lease; (F) extend the Term of this Lease; (G) permit Tenant to construct
improvements on the Premises other than those permitted under this Lease; or (H) otherwise
materially adversely affect the City's rights under this Lease.

{e}(e) New Lease.If this Lease is terminated for any reason, including without
limitation, as a result of a default on the part of Tenant continuing beyond applicable grace, notice and
cure periods, or a rejection of this Lease in any bankruptcy proceeding, the City shall, subject to the
satisfaction of the conditions provided below, on written request of a First Permitted Leasehold
Mortgagee made at any time within sixty (60) days after the City has given notice of such termination
to such First Permitted Leasehold Mortgagee, enter into a new lease of the Premises with such First
Permitted Leasehold Mortgagee within ninety (90) days after receipt of such request. If the First
Permitted Leasehold Mortgagee has made an election pursuant to the previous sentence to enter into a
new lease, the City shall not execute, amend or terminate any Subleases of the Premises during such
ninety (90) day period without the prior written consent of the First Permitted Leasehold Mortgagee.
Any such new lease for a First Permitted Leasehold Mortgagee shall be effective as of the date of
termination of this Lease, and, except as provided below, shall be upon all the same terms and
conditions of this Lease which would have been in effect had such First Permitted Leasehold
Mortgagee taken an assignment of the leasehold estate under this Lease from Tenant. The term of any
such lease shall be the remainder of the Term of this Lease. The City shall not be obligated to enter
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into such a new lease with a First Permitted Leasehold Mortgagee unless (i) such First Permitted
Leasehold Mortgagee shall, contemporaneously with the delivery of such request for a new lease, pay
to the City all Rent and other charges owed by Tenant to the City which then remain unpaid and the
Rent and other charges for the period after termination of this Lease and until commencement of the
new lease which would have become due under this Lease (less any Rent or other charges for such
periods actually collected by the City from Subtenants of the Premises), together with all expenses,
including reasonable attorney's fees, incurred by the City in connection with the termination of this
Lease and the execution and delivery of such new lease, and (i) such First Permitted Leasehold
Mortgagee shall have performed all unfulfiled covenants and agreements required as of that date to
be performed by Tenant under this Lease (other than Incurable Lease Defaults). The City shall have
no obligation to deliver physical possession of the Premises to any First Permitted Leasehold
Mortgagee at the time of entering into such new lease unless the City, at time of execution and
delivery of such new lease, shall have obtained physical possession of the Premises. In no event shall
any new lease with a First Permitted Leasehold Mortgagee be for a longer term than the Term of this
Lease. The provisions of thgection 14.2(eyhall survive the termination of this Lease.

14.314.3 Undertakings of Permitted Leasehold Mortgagee.

{ar(@) Notices.Simultaneously with the giving to Tenant of any process in any action
or proceeding brought for foreclosure of a Permitted Leasehold Mortgage or any notice of (i) default
or acceleration under a Permitted Leasehold Mortgage, (i) a matter on which such a default or
acceleration may be predicated or claimed, (iii) a foreclosure of a Permitted Leasehold Mortgage, or
(iv) a condition which if continued may lead to such foreclosure, the applicable Permitted Leasehold
Mortgagee will give duplicate copies thereof to the City in the manner providaetction 18.3and
no such notice to Tenant or process shall be effective unless a copy of such notice or process is so sent
to the City.

{b)}(b) Right to Cure The City shall have the same period after the sending of a
notice to it for remedying the default as is given Tenant after notice to it. The applicable Permitted
Leasehold Mortgagee agrees to accept performance on the part of the City as though it had been done
or performed by Tenant. No payment made to any such Permitted Leasehold Mortgagee by the City
shall constitute agreement that such payment was, in fact, due under the terms of the Permitted
Leasehold Mortgage.

{ey(c) Amendment.A Permitted Leasehold Mortgage shall not be amended in any
manner that would cause it to no longer qualify as a Permitted Leasehold Mortgage without the prior
written consent of the City, not to be unreasonably withheld, conditioned or delayed.

{e)(d) Certificates.A Permitted Leasehold Mortgagee will, upon request from the
City, but no more frequently than once in any 24 month period, deliver to the City a certificate that to
the best knowledge of such Permitted Leasehold Mortgagee, Tenant is not in default under the
applicable Permitted Leasehold Mortgage (or, if any defaults exist, specifying said defaults).

ARTICLE 15
TERMINATION AND DEFAULT
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145.1415.1 Surrender.Tenant shall on the last day of the Term, or upon any earlier
termination of this Lease, quit and peacefully surrender and deliver up the Premises, including
Tenant's Improvements and all other improvements to the Premises, to the possession and use of the
City without delay and in good order, condition and repair (excepting only reasonable wear and tear;
damage from a Taking or from a Casualty after the last repair, replacement, restoration or renewal
required to be made by Tenant pursuant to this Lease; and damage caused by the City or its
employees or contractors; and obsolescenc&he Premises shall at that time, unless otherwise
approved or requested by the City in writing (such written approval or request to include, without
limitation, any Non-Disturbance Agreements executed by the City) be free and clear of all leases and
occupancies. The Premises shall be surrendered free and clear of all liens and encumbrances (other
than those existing at the Effective Date of this Lease, created or approved by the City or permitted
under this Lease), and shall be surrendered without any payment by the City on account of Tenant's
Improvements or any other improvements which may be on the Premises. Upon or at any time after
the expiration or earlier termination of this Lease, subject to the rights of any Subtenant under a Non-
Disturbance Agreement executed by the City and such Subtenant in accordarSectwih 13.5
above and the rights of any Permitted Leasehold Mortgagee, the City may, without further notice,
enter upon and re-enter the Premises and possess and repossess itself thereof, by force, summary
proceedings, ejectment or otherwise, and may dispossess Tenant and remove Tenant and all other
persons and property from the Premises, and may have, hold and enjoy the Premises and the right to
receive all income from the same.

15.215.2 Eventsof Default If any one or more of the following events (herein called
"Events of Default") shall happen:

{ay(@) If default shall be made in the due and punctual payment of any Rent or other
sums payable under this Lease or any part thereof when and as the same shall become due and
payable, and such default shall continue for a period of ten (10) days after written notice from the City
to Tenant specifying the items in default;ppovided, however, that the City shall not be required to
give more than two (2) notices pursuant to this clause (a) within a 12-month period if Tenant fails to
make any payment of Rent or other sum payable under this Lease within ten (10) days of the date the
same is due under this Lease. If any installment of Rent due from Tenant to the City shall not be
received by the City when due, then default interest on such late payment shall accrue from the date
due until paid at the rate of ten percent (10%) per annum. The parties agree that such late charge
represents a fair and reasonable estimate of the costs the City will incur by reason of late payment by
Tenant. Acceptance of such late charge by the City shall in no event constitute a waiver of Tenant’s
default with respect to such overdue amount, nor prevent the City from exercising any of the other
rights and remedies granted hereunder.

{b)(b) If Tenant fails to comply with thenaterialprovisions ofSection 4.5and as a
result thereof an Event of Default is deemed to occur beyond applicable grace, notice and cure periods
as provided irSection 4.5;0r

{e)(c) If Tenant shall fail to maintain insurance as requiredAiticle 8 and such
default shall continue for a period of twenty (20) days after written notice from the City to Tenant; or

{e)(d) If Substantial Completion of Tenant's Improvements shall not have occurred
on or before the Outside Completion Date, subject to delays due to Force Majeure Events or
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attributable to the City as set forthSection 4.200r as otherwise may be extended pursuant to the
terms of this Lease; or

{e)}(e) [Reserved]pr

-(f) If Tenant abandons, voluntarily, all or substantially all of the Premises for a
period of one hundred and eighty (180) days for any reason other than the process of restoration
following a Casualty or Taking (which restoration requires more than thirty (30) days to complete) or
due to Force Majeure; or

{g)r(q) If Tenant shall initiate the appointment of a receiver to take possession of all or
any portion of the Premises or Tenant's Leasehold Interest for whatever reason, or Tenant shall make
an assignment for the benefit of creditors or other conveyance or transfer of like nature, or Tenant shall
initiate voluntary proceedings under any bankruptcy or insolvency law or law for the relief of debtors;
or if there shall be initiated against Tenant any such proceedings which are not dismissed within ninety
(90) days; or

thy(h) If the leasehold hereby created shall be taken on execution or by other process
of law and shall not be revested in Tenant within sixty (60) days thereafter; or

-(@) If a receiver, sequester, trustee or similar officer shall be appointed by a court
of competent jurisdiction to take charge of all or a substantial part of Tenant's property and such
appointment shall not be vacated, revoked, terminated or stayed within sixty (60) days thereafter; or

¢-(@) If Tenant shall assign, mortgage, pledge, encumber or otherwise Transfer
(whether voluntarily or by operation of law) this Lease or the Premises, or any material portion
thereof, in Tenant in violation &rticle 13 hereof; or

(k) If Tenant fails to comply with the terms and provisionsSettions 16.1 or
16.2hereof beyond the applicable notice and cure period set forth therein; or

(2) If default shall be made by Tenant in the performance of or compliance with
any of the agreements, terms, covenants or conditions in this Lease, other than those referred to in
paragraphs (a) - (k) of this Section, for a period of thirty (30) days after written notice from the City to
Tenant specifying the items in default, or in the case of a default or a contingency which cannot with
due diligence be cured within the thirty (30) day period, Tenant fails to proceed within such thirty (30)
day period to commence to cure the same and thereafter to prosecute the curing of such default with
diligence to completion (it being intended in connection with a default not reasonably susceptible of
being cured with due diligence within such thirty (30) day period that the time within which Tenant
shall be required to cure the same shall be extended for such period as may be necessary to complete
the same with due diligence); or

m)(m) With respect to the Completion Guaranty and any Guarantor thereunder,
prior to Final Completion: (i) the termination of any Guarantor's liability thereunder other than through
the Final Completion of construction of Tenant's Improvements by Tenant; or (ii) the occurrence with
respect to any Guarantor of any of the events described in clauses (g), (h), or (i) above prior to the
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Final Completion of construction of Tenant's Improvements by Tenant; or (i) any Guarantor's failure
or refusal to honor the Completion Guaranty; or (iv) any Guarantor's breach of its Completion
Guaranty, all beyond the applicable notice and cure period set forth therein, if any, provided that if any
of the foregoing events of th&ection 15.2(m)shall occur after the admittance of Investor Member as

a member of Borrower, no Event of Default shall be deemed to have occurred if, within thirty (30)
days following written notice from the City of the occurrence of such event, an Affiliate of Investor
Member, or another replacement guarantor approved by the City (i) assumes the obligations of
Guarantor under the Completion Guaranty and (i) executes a new Completion Guaranty in
substantially the same form as the Completion Guaranty; or

{r)}(n) With respect to the Environmental Indemnification Agreement, prior to Final
Completion and any Indemnitor thereunder: (i) the termination of Tenant’s or any Indemnitor's liability
thereunder; or (ii) the occurrence with respect to Tenant or any Indemnitor of any of the events
described in clauses (g) or (i) above; or (ii) Tenant’s or any Indemnitor's failure or refusal to honor
the Environmental Indemnification Agreement; or (iv) Tenant's or any Indemnitor's breach of the
Environmental Indemnification Agreement, all beyond the applicable notice and cure period set forth
therein, if any, provided that if any of the foregoing events ofSbaigtion 15.2(nshall occur after the
admittance of Investor Member as a member of Borrower, no Event of Default shall be deemed to
have occurred if, within thirty (30) days following written notice from the City of the occurrence of
such event, an Affiliate of Investor Member, or another replacement indemnitor approved by the City
(i) assumes the obligations of Tenant or any under the Environmental Indemnification Agreement and
(i) executes a new Environmental Indemnification Agreement in substantially the same form as the
Environmental Indemnification Agreement;

{e}(0) then, subject to the rights of any Permitted Leasehold Mortgagee, and in any
such event, the City at any time thereafter may give written notice to Tenant specifying such Event or
Events of Default and stating that this Lease and the Term hereby demised shall expire and terminate
on the date specified in such notice, which shall be at least sixty (60) days after the giving of such
notice, and upon the date specified in such notice this Lease and the Term thereby demised and all
rights of Tenant under this Lease shall expire and terminate, unless prior to the date specified for
termination the Event or Events of Default shall have been cured, and Tenant shall remain liable as
hereinafter provided and Tenant's Improvements and all other improvements (including, without
limitation, all buildings, structures, and Alterations) located on the Premises shall become the property
of the City without the necessity of any deed or conveyance from Tenant to the City. Tenant agrees
upon request of the City to immediately execute and deliver to the City any deeds, releases or other
documents reasonably deemed necessary by the City to evidence the vesting in the City of all of
Tenant's right, title and interest in and to all of Tenant's Improvements and all such other
improvements.

15.315.3 Relet. At any time or from time to time after any such expiration or termination,
the City may relet the Premises or any part thereof for such term or terms (which may be greater or
less than the period which would otherwise have constituted the balance of the Term of this Lease), on
such conditions (which may include concessions or free rent and alterations of the Premises) and for
such uses as the City, in its good faith discretion, may determine, and may collect and receive the rents
therefor. The City shall in no way be responsible or liable for any failure to relet the Premises or any
part thereof, or for any failure to collect any rent due upon any such reletting.
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15-415.4 RemediesNo such expiration or termination of this Lease shall relieve Tenant of
its liability and obligations under this Lease, and such liability and obligations shall survive any such
expiration or termination. In the event of any such expiration or termination, whether or not the
Premises or any part thereof shall have been relet, Tenant shall pay to the City the Rent and all other
charges required to be paid by Tenant up to the time of such expiration or termination of this Lease,
and thereafter Tenant, until the end of what would have been the Term of this Lease in the absence of
such expiration or termination, shall be liable to the City for, and shall pay to the City, as and for
liquidated and agreed current damages for Tenant's default, the equivalent of the amount of the Rent
and charges which would be payable under this Lease by Tenant if this Lease were still in effect, less
the net proceeds of any reletting after deducting all the City's expenses incurred in good faith in
connection with such reletting, including, without limitation, all repossession costs, brokerage and
management commissions, operating expenses, legal expenses, reasonable attorney's fees, alteration
costs, and expenses of preparation for such reletting.

Tenant shall pay such current damages (hereinafter Cdidtiency”) to the City on the
date(s) on which the Rent would have been payable under this Lease if this Lease were still in effect,
and the City shall be entitled to recover from Tenant each deficiency as the same shall arise.

At any time after any such expiration or termination, in lieu of collecting any further
deficiencies as aforesaid, the City shall be entitled to recover from Tenant and Tenant shall pay to the
City, on demand, as and for liquidated and agreed final damages for Tenant's default, an amount equal
to the present value of the excess of the Rent reserved hereunder for the unexpired portion of the Term
over the present value of the fair and reasonable rental value of the Premises for the same period,
minus any such deficiencies for such period previously recovered from Tenant (for purposes of the
foregoing lump sum calculation, the Federal Reserve discount rate, or a similar rate reasonably
selected by the City, shall be used to calculate present values).

15.515.5 No Waiver. No failure by either the City or Tenant to insist upon the strict
performance of any agreement, term, covenant or condition hereof or to exercise any right or remedy
consequent upon a breach thereof, and no acceptance of full or partial Rent during the continuance of
any such breach, shall constitute a waiver of any such breach or of such agreement, term, covenant or
condition. No agreement, term, covenant or condition hereof to be performed or complied with by
either the City or Tenant, and no breach thereof, shall be waived, altered or modified except by a
written instrument executed by the other Party. No waiver by the City or Tenant of any breach shall
affect or alter this Lease, but each and every agreement, term, covenant and condition hereof shall
continue in full force and effect with respect to any other then existing or subsequent breach thereof.

15.615.6 Injunctive Relief.In the event of any breach or threatened breach by Tenant of any
of the agreements, terms, covenants or conditions contained in this Lease, the City shall be entitled to
enjoin such breach or threatened breach and shall have the right to invoke any right and remedy
allowed at law or in equity or by statute or otherwise as though re-entry, summary proceedings, and
other remedies were not provided for in this Lease.

15-715.7 Remedies Cumulativélnless otherwise expressly stated in this Lease, each right
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and remedy provided for in this Lease shall be cumulative and shall be in addition to every other right
or remedy provided for in this Lease or now or hereafter existing at law or in equity or by statute or
otherwise, and the exercise or beginning of the exercise by the City or Tenant of any one or more of
the rights or remedies provided for in this Lease or now or hereafter existing at law or in equity or by
statute or otherwise shall not preclude the simultaneous or later exercise by the Party in question of
any or all other rights or remedies provided for in this Lease or now or hereafter existing at law or in
equity or by statute or otherwise.

15.815.8 Termination Preserving Permitted LeaseholdMortgagee.Upon an Event of
Default as provided isection 15.2the City may, by so stating in a written notice to the Permitted
Leasehold Mortgagees, elect to terminate Tenant's rights under this Lease pursuai8dctitims
15.8 without terminating any Permitted Leasehold Mortgagee's lien on the leasehold estate created
hereby, in which event all right, title and interest in the leasehold estate of Tenant and, except as
otherwise provided in a Non-Disturbance Agreement executed by the City and a Subtenant in
accordance witlsection 13.5and except for residential Subtenawoffsall persons claiming through or
under Tenant (including, without limitation, any Subtenant under any such Sublease except for
residential Subtenants and Subtenants with whom the City has executed a Non-Disturbance
Agreement), except for the Permitted Leasehold Mortgagees, shall terminate as provided in this
Section 15.8and, as between the City and Tenant and any such Subtenant, the City shall have all the
rights provided for in thisSection 15.8,but as between the City and the Permitted Leasehold
Mortgagees, this Lease shall remain in effect with the City holding the leasehold estate created hereby,
subject to the Permitted Leasehold Mortgages. An election by the City to preserve the Permitted
Leasehold Mortgages shall not prevent the City from thereafter electing, subject to the rights of any
Subtenant under a Non-Disturbance Agreement executed by the City and such Subtenant in
accordance witlsection 13.5to terminate such leasehold estate in a manner which does not preserve
the Permitted Leasehold Mortgage, whether the leasehold estate is owned at the time by the City or
another party.

15.915.9 No Terminationon Dissolutionof the City. The Term of this Lease shall not be
affected by the dissolution of the City or transfer of its properties to the State of New Hampshire or
any other entity but such Term and the leasehold estate created hereby shall continue in effect,
notwithstanding such dissolution or transfer.

15.1015.10 The City's Default. It is the intention of the Parties hereto that, except as
otherwise expressly set forth in this Lease: (a) the obligation of Tenant hereunder to pay Base Rent,
Percentage Rent, Additional Rent and all other sums payable by Tenant shall be a separate and
independent covenant and agreement and such obligation shall not be affected by the City's failure to
perform any of the City's obligations under this Lease; and (b) Tenant shall have no right to withhold
or abate any payment of Rent, or to deduct from Rent any amount, or to offset or interpose any
counterclaim for any amount in any action or proceeding commenced by the City with respect to this
Lease or the tenancy created hereunder, or to terminate this Lease, because of any default or alleged
default on the part of the City under this Lease, but Tenant shall have the right to commence and
prosecute an independent action against the City to seek either damages or injunctive relief with
respect to such default on the part of the City. Tenant hereby acknowledges that Tenant has been
represented by counsel of its choice and has participated fully in the negotiation of this Lease, that
Tenant understands that the remedies available to Tenant for a default on the part of the City may be
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more limited than those that would otherwise be available to Tenant under the common law in the
absence of certain provisions of this Lease, and that the so-called "dependent covenants” rule as
developed under the common law (including the statement of such rule as set forth in the Restatement
(Second) of Property, Section 7.1) shall not apply to this Lease or to the relationship of landlord and
tenant created hereunder.

ARTICLE 16
NONDISCRIMINATION AND EQUAL OPPORTUNITY COVENANTS

16-116.1 Nondiscrimination With respect to its exercise of all rights and privileges granted
herein, Tenant agrees that Tenant, its successors in interest, Subtenants, licensees, managers,
operators and assigns shall:

{ay(a) Not discriminate against any person, employee, or applicant for employment
because of that person's membership in any legally protected class, including, but not limited to their
race, color, gender, religion, creed, national origin, ancestry, age being greater than forty years, sex,
sexual orientation, disability, genetic information, or Vietnam-era veteran status in the use of the
Premises, including the hiring and discharging of employees, the provision or use of services, the
selection of suppliers and contractors, in the subleasing or refusing to sublease any portion of the
Premises or providing or refusing to provide any services or use of any facility on the Premises. In
addition, Tenant, its successors in interest, Subtenants, licensees, managers, operators, and assigns
shall not discriminate against any person, employee, or applicant for employment who is a member of,
or applies to perform service in, or has an obligation to perform service in a uniformed military service
of the United States, including the National Guard, on the basis of that membership, application or
obligation.

{b}(b) Conspicuously post notices to employees and prospective employees setting
forth the Fair Employee Practices Law of the State of New Hampshire.

{ey(c) Comply with all applicable federal, state and local laws, rules, regulations and
orders and the City rules and orders (provided that, with respect to the City rules and orders, copies of
such rules and orders have been provided to Tenant) pertaining to Civil Rights and Equal Opportunity,
including but not limited to Executive Orders 11246 and 11478 as amended, unless otherwise exempt
therefrom.

16.216.2 Noncompliance.Non-compliance by Tenant, any Subtenant, their respective
successors in interest and assigns, or any of their respective agents, employees, licensees or operators,
with this Article 16 shall constitute an Event of Default, provided that the City has notified Tenant of
such non-compliance in writing and Tenant has failed to cure such non-compliance within thirty (30)
days after Tenant's receipt of the City's notice. Tenant shall indemnify and hold harmless the City from
any claims and demands of third persons resulting from non-compliance with any of the provisions of
this Article 16. This Article 16 shall survive the expiration or earlier termination of this Lease.

16-316.3 Employment of Portsmouth ResiderfsO-BE-DISCUSSED[Tenantshall use
good faith efforts to employ bona fide residents of Portsmouth, NH for permanent employment
opportunities for the Project, which may include employment opportunities with Subtenants.
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ARTICLE 17
DETERMINATION OF FAIR MARKET RENT

17-417.1 Determinationof Fair MarketRent Whenever a determination of fair market rent
is required by the terms of this Lease, the fair market rent for the Premises shall be as reasonably
determined by the City by written notice to Tenant (fhair Market Rent" ), which determination
of Fair Market Rent shall be transmitted by the City as and when required by this Lease. If Tenant
shall dispute the City's determination of Fair Market Rent in writing in within not less than thirty (30)
days after the City's transmittal thereof, such determination shall be made in accordance with the
following procedures:

{ay(a) The City and Tenant shall each name one (1) impartial real estate appraiser
with a third impartial real estate appraiser to be chosen, if necessary, as below provided. Tenant shall
appoint its appraiser in its notice to the City commencing the determination procedure set forth in this
Section, and the City shall appoint its appraiser by written notice within fifteen (15) days after receipt
by it of notice from Tenant. If the City fails to appoint an appraiser, the second appraiser shall be
appointed by the one appraiser appointed by Tenant. Any and all such impartial appraisers (including
the third appraiser, if it is necessary for a third appraiser to be chosen) shall be qualified, independent
professionals licensed as appraisers in the State of New Hampshire having at least ten (10) years
ownership, management or consulting experience in real estate transactions involving leasehold
interests and comparable sales in similar multifamily residential and mixed use properties in the
Greater Portsmouth metropolitan area, and shall be "Member, Appraisal Institute” or "Society of Real
Estate Appraisers” appraisers (or appraisers certified by any successor entity to any such
organization).

{b)(b) The two impartial appraisers appointed, as set forth above, shall have thirty
(30) days after appointment of the second appraiser to review all relevant documentation and to make
their determination of Fair Market Rent, consistent with applicable provisions of this Lease, and to
submit their determination in writing to the City and Tenant together with the relevant background
documentation therefor.

{ey(c) The unanimous written decision of the two first chosen appraisers, without
selection and participation of a third appraiser, or otherwise the written decision of the three appraisers
chosen as hereinafter provided, shall be conclusive and binding upon the City and Tenant. If such two
appraisers shall not have reached a unanimous decision within thirty (30) days after the appointment
of the second such appraiser as set forth above, they shall, within ten (10) days after expiration of such
thirty (30) day period, select an impartial third appraiser, with the qualifications set forth in clause (a)
hereof, to make such determination. Such third appraiser shall, within thirty (30) days following the
date of appointment, select as Fair Market Rent the determination of one of the first two appraisers
which is closest to the determination of Fair Market Rent made by such third appraiser, and the
determination of Fair Market Rent so selected shall be Fair Market Rent. Promptly after such
selection, the third appraiser shall notify the City and Tenant in writing of Fair Market Rent as so
determined, and such determination by the third appraiser shall be final and binding upon the Parties.
The City and Tenant shall each pay the fees and expenses of the appraiser appointed by or for them,
and shall divide equally all fees and expenses of the third appraiser, if appointed.
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ARTICLE 18
MISCELLANEOUS

18.118.1 Quiet EnjoymentTenant, upon paying the Rent and other charges herein provided
for and observing and keeping all covenants, agreements and conditions of this Lease on its part to be
kept, shall quietly have and enjoy the Premises during the Term of this Lease without hindrance by
anyone claiming by, through or under the City as such, subject, however, to the exceptions,
reservations and conditions of this Lease. The foregoing shall not create any liability on the part of the
City for any defects in or encumbrances on the City's title existing as of the date hereof or for any
matters set forth i&xhibit B hereto.

representatives to enter the Premises at all reasonable times, upon reasonable advance notice to Tenant
except in the case of emergency (in which case no notice shall be necessary), for the purpose of
inspecting the same for compliance with the covenants and obligations of this Lease, provided that
such inspections shall be conducted so as to minimize to the extent practicable any interference with
the conduct of business therein by Tenant or any Subtenant or use and enjoyment of residential units
under Allowed Residential Subleases.

18.218.2 Entry on Premiseshy the City. Tenant shall permit the City and its authorized

18.318.3 Notices. Any and all notices, demands, requests, submissions, approvals,
consents, disapprovals, objections, offers or other communications or documents required to be given,
delivered or served, or which may be given, delivered or served, under or by the terms and provisions
of this Lease or pursuant to law or otherwise, shall be in writing (regardless of whether or not this
Lease expressly so provides in the operative provision hereof, unless express provision is made in this
Lease for verbal notice) and shall be delivered (a) by hand, (b) sent by overnight delivery service, such
as Federal Express, with provision for receipt, or (c) by registered or certified mail, return receipt
requested, addressed if to Tenant to:

Redgate

265 Franklin Street,"6Floor
Boston, MA 02110
Attention: Steve Perdue

and:

The Kane Company, Inc.

210 Commerce Way, Suite 300
Portsmouth, NH 03801
Attention: Michael Kane

or to such other address as Tenant may from time to time designate by written notice to the
City, or if to the City addressed to:
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City of Portsmouth

1 Junkins Avenue
Portsmouth, NH 03801
Attention: Nancy Colbert Puff

with a copy to:

City of Portsmouth — Legal Department
1 Junkins Avenue

Portsmouth, NH 03801

Attention: Robert P. Sullivan

with a copy to:

Hinckley Allen

650 Elm Street, Suite 500
Manchester, NH 03101
Attention: John H. Sokul, Esq.

or to such other address as the City may from time to time designate by written notice to
Tenant, or to such other agent or agents as may be designated in writing by either Party. The earlier
of: (i) the date of delivery by hand or refusal of delivery, or (ii) the next Business Day after depositing
such notice with a nationally-recognized overnight delivery service, or (iii) the date of delivery or upon
which delivery was refused as indicated on the registered or certified mail return receipt shall be
deemed to be the date such notice or other submission was given.

18-418.4 Severability If any term or provision of this Lease or the application thereof to
any person or circumstances shall, to any extent, be invalid or unenforceable, the remainder of this
Lease, or the application of such term or provision to persons or circumstances other than those as to
which it is held invalid or unenforceable, shall not be affected thereby, and each term and provision of

this Lease shall be valid and be enforced to the fullest extent permitted by law.

18.518.5 EstoppelCertificates.The City and Tenant shall, without charge, at any time and
from time to time, within ten (10) Business Days after request by the other, certify by written
instrument, duly executed, acknowledged and delivered to the party making such request, or any other
person, firm or corporation specified by such party:

{ar(@) that this Lease is unmodified and in full force and effect, or, if there have been
any modifications, that the same is in full force and effect as modified and stating the modifications;

{b)(b) whether or not, to the best knowledge of the person executing the certificate on
behalf of the City or Tenant, there are then existing any claimed set-offs or defenses against the
enforcement of any of the agreements, terms, covenants or conditions hereof and any modifications
hereof upon the part of the other Party hereto to be performed or complied with, and, if so, specifying
the same, paid;

{e}(c) the dates, if any, to which the Rent and other charges hereunder have been
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{e)(d) the date of expiration of the current Term;
{e}(e) the Rent then payable under this Lease;
#-(f) whether there are any defaults on the part of either Party; and

{g>(q) other commercially reasonable statements of a purely factual nature, to the
best knowledge of the person executing the certificate on behalf of the City or Tenant, required by a
third party unaffiliated lender or purchaser.

Said certificate shall be substantially in the form of that attached herEsdndst | and shall
in no event serve or intend to modify, change or interpret the provisions of this Lease or otherwise
impair the rights of the City or limit the obligations of Tenant hereunder.

18.618.6 Waiver. The Parties hereto waive a trial by jury of any and all issues arising in
any action or proceeding between them or their successors or assigns under or connected with this
Lease or any of its provisions, any negotiations in connection therewith, or Tenant's use or occupation
of the Premises. In the case the City shall commence summary proceedings or an action for non-
payment of Rent or sums due hereunder against Tenant, Tenant shall not interpose any counterclaim
of any nature or description in any such proceeding or action, but such claim shall be relegated to an
independent action at law, unless Tenant is required by the rules of civil procedure or applicable law
in effect at the time of commencement of the summary proceedings or action to bring such
counterclaim.

18.718.7 Waiver of Claims.Tenant acknowledges that prior to the expiration of the Term,
the City, or its designees, may desire to negotiate with Tenant's Subtenants or other occupants of the
Premises with respect to future occupancy or other rights in the Premises. Accordingly, during the
period which is twenty-four (24) months prior to the expiration of the Term, the City, or its designees
shall have access to Tenant's Subtenants or other occupants of the Premises at reasonable times after
reasonable advance notice to Tenant; such access to include, without limitation, the right to contact
such Subtenants and/or other occupants for the purposes of negotiations or discussions and the right to
execute a written lease or other agreement for a term commencing on or after the expiration date of
this Lease for the Premises or any other property owned or leased by the City. In furtherance of the
foregoing, Tenant, on behalf of itself, its successors and assigns, hereby waives all claims it may at
any time have against the City, its designee, and any Subtenant or other occupant of the Premises, in
connection with the exercise of the City's rights underShistion 18.7.

18.818.8 No Brokers.The City and Tenant each represent to the other that they have dealt
with no broker in connection with this Lease. Tenant covenants to pay and hold harmless against any
and all loss, cost, expense, or liability incurred by the City for any compensation, commissions and
charges claimed by any broker or agent with respect to this Lease or any extension thereof arising
from Tenant's breach of the foregoing covenant. The City covenants to pay and hold harmless against
any and all loss, cost, expense, or liability incurred by Tenant for any compensation, commissions and
charges claimed by any broker or agent with respect to this Lease or any extension thereof arising
from the City’s breach of the foregoing covenant.
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18.918.9 Legal Fees.In the event that the City incurs third party legal fees and costs in
connection with a request by Tenant, a Permitted Leasehold Mortgagee, or any potential or then-
current purchaser from, investor in, or lender to Tenant, for any modifications or amendments to this
Lease or the execution by the City of any additional documentation in connection with any investment
in or loan to Tenant (without hereby implying any obligation on the City to agree to execute any such
documents), then Tenant shall reimburse the City for such fees and costs, not to exceed Two
Thousand Five Hundred Dollars ($2,500) for each such request (which amount shall be adjusted by
the cumulative increase (but not decrease) in the Index every five (5) Lease Years). Tenant shall pay
the City all amounts for reimbursement under Seéstion 18.9within thirty (30) days after written
demand by the City with reasonable documentation relating to such amounts.

18-1018.1ConsentsUnless otherwise expressly provided in this Lease, wherever this Lease
requires the consent, approval or authorization of or from the City, the City shall have the unfettered
right to grant or to withhold the same in its sole and absolute discretion. Notwithstanding anything to
the contrary contained in this Lease, Tenant shall have no claim, and hereby waives the right to any
claim, against the City for money damages by reason of any refusal, withholding, or delaying by the
City of any consent, approval or statement of satisfaction, and, in such event, Tenant's only remedies
therefor shall be an action for specific performance or injunction to enforce any such requirement.

18.1118.11Accord and SatisfactiotNo acceptance by the City of a lesser sum than the Rent
then due shall be deemed to be other than on account of the earliest installment of such Rent due, nor
shall any endorsement or statement on any check or any letter accompanying any check or payment of
Rent be deemed an accord and satisfaction, and the City may accept such check or payment without
prejudice to the City's right to recover the balance of such installment or pursue any other remedies
provided in this Lease.

-1218.12Integration. All prior understandings and agreements between the Parties are
merged within this Lease, which alone fully and completely sets forth the understanding of the Parties
with respect to the subject matter contained herein; and this Lease may not be changed or terminated
orally or in any manner other than by an agreement in writing and signed by the Party against whom

enforcement of the change or termination is sought.

18-1318.13Bind and Inure. The covenants and agreements herein contained shall bind and
inure to the benefit of the City, its successors and assigns, and Tenant, its successors and assigns.

18.1418.14Notice of Lease.The City and Tenant mutually agree to execute herewith, in
triplicate, a Notice of Lease in recordable and mutually acceptable form with respect to this Lease,
which shall be recorded forthwith with the Rockingham County Registry of Deeds, and agree to
execute, upon termination of this Lease for whatever cause, a Notice of Termination of Lease in
recordable form for recording with said Registry of Deeds.

18:1518.15 imitation of Liability. Anything contained in this Lease to the contrary
notwithstanding, but without limitation of Tenant's equitable rights and remedies, the City's liability
under this Lease shall be enforceable only out of the City's interest in the Premises, and the rents,
issues and profits therefrom; and there shall be no other recourse against, or right to seek a deficiency
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judgment against, the City, nor shall there be any personal liability on the part of any member of its

board of directors, or any officer, employee, agent or representative of the City, with respect to any
obligations to be performed hereunder by the City. Anything contained in this Lease to the contrary
notwithstanding, but without limitation of the City's equitable rights and remedies, except as otherwise
provided in any guaranty, indemnification or other instrument executed and delivered to the City in

connection with this Lease or the Premises, no member, manager, shareholder, director, officer,
employee, agent or representative of Tenant shall have any personal liability with respect to any
obligations to be performed hereunder by Tenant.

18.1618.16Authority of Tenant.Tenant warrants and represents that, as of the Effective Date
of this Lease (a) it is a limited liability company duly organized under the laws of the State of New
Hampshire; (b) it has the authority to enter into and has duly executed this Lease; (c) the execution,
performance and delivery by Tenant of this Lease is within the powers of Tenant; (d) all information
provided by Tenant to the authority in connection with this Lease is true and accurate in all material
respects; (e) as of the execution of this Lease, Tenant has not transferred all or any portion of its
interest under this Lease; (f) this Lease is the legal, valid and binding obligation of Tenant, enforceable
against Tenant in accordance with its terms, subject to bankruptcy, insolvency and other limitations on
creditors' rights generally and to equitable principles; and (g) the person executing this Lease on
behalf of Tenant is duly authorized to do so. The City warrants and represents that, as of the Effective
Date of this Lease (a) it is a body corporate and public duly organized under the laws of the State of
New Hampshire; (b) it has the authority to enter into and has duly executed this Lease; (c) the
execution, performance and delivery by the City of this Lease is within the powers of the City; (d) this
Lease is the legal, valid, and binding obligation of the City, enforceable against the City in accordance
with its terms, subject to bankruptcy, insolvency, and other limitations on creditors’ rights generally
and to equitable principles; and (e) the person executing this Lease on behalf of the City is duly
authorized to do so.

-1718.17No Merger. There shall be no merger of this Lease or of the leasehold estate
hereby created with the fee estate in the Premises by reason of the fact that the City may acquire or
hold, directly or indirectly, the leasehold estate hereby created or an interest herein or in such

leasehold estate, unless the City executes and records an instrument affirmatively electing otherwise.

-1818.18Captions.The captions of this Lease are for convenience and reference only and
in no way define, limit or describe the scope or intent of this Lease nor in any way affect this Lease.

18.1918.19Table of Contents.The Table of Contents preceding this Lease but under the
same cover is for the purpose of convenience and reference only and is not to be deemed or construed
in any way as part of this Lease, nor as supplemental thereto or amendatory thereof.

18.2018.20New HampshireLaw Governs This Lease shall be governed exclusively by, and
construed in accordance with, the laws of the State of New Hampshire, without regard to conflicts of
laws principlesexceptwherethe FederalSupremacylauserequiresotherwise The City and Tenant
agree that any court action to be brought by either Party in connection with this Lease shall be brought
in a court of competent jurisdiction located within the State of New Hampshire and each Party
consents to the jurisdiction of such court and hereby waives any right to remove any such action to any

other forum except where the Federal Supremacy clause reqtiresvise
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18.2118.21Time of the Essenc@IME SHALL BE OF THE ESSENCE HEREOF .

2218.22Holding Over. If Tenant occupies the Premises after the expiration or earlier

termination hereof, Tenant shall be a tenant-at-sufferance subject to all of the terms and provisions of
this Lease except that the Rent shall be one and one-half (1¥2) the Rent in effect immediately prior to
the expiration or termination hereof. In addition, Tenant shall be liable for all damages incurred by the
City as a result of such holding over. Such a holding over, even if with the consent of the City, shall
not constitute an extension or renewal of this Lease.

18.2318.23Confidentiality The Parties recognize that each will be required to deliver certain
proprietary information to the other under the terms of this Lease. Each Party, upon receipt from the
other Party of any document designated as "confidential” or "proprietary,” or words to that effect, shall
use its best efforts in accordance with applicable law, to hold such document and the information
contained therein in strict confidence. Notwithstanding the foregoing, the Parties shall be entitled to
disclose such information to their representatives, attorneys, employees, consultants, contractors,
investors and lenders provided that they require such persons to maintain the confidentiality of such
information. In all events, each Party shall be permitted to disclose such information as required by
applicable Legal Requirements or court order. Nothing in this provision shall require the City to
operate in any way in contravention to RSA 91-A, the so-called Right-to-Know law, as it may be
amended from time to timdn addition to the foregoing, with respectto any Tenantdelivery of
financial statementgo the City under Section 4.3(f) or the City’'s accesso Tenant'sbooksand
recordsunder Section 5.7.1 the City acknowledgesand agreesthat suchfinancial statementsand
books and recordscontain confidential information and the disclosureof such documentsor the
information containedthereinwould be commerciallydisadvantageout® Tenantand/or Guarantor,
andthe City herebyagreego keepsuchfinancialstatementandbooksandrecordsconfidentialto the
maximum extentpermittedby law. The City shallimmediatelynotify Tenantof any public records
requestcourtorder,or subpoenaequiringdisclosureof anyfinancial statementef Guarantoror any
information containedtherein,and the nameof the personor entity makingsuchrequestor causing
such court order or subpoena.

18.2418.24City's Right of Self-Help As an additional alternative remedy to the other
remedies provided for in this Lease, and subject to the rights of any Permitted Leasehold Mortgagee,
the City shall have the right (but not the obligation) to cure any Event of Default for and on behalf of
Tenant (a) relating to Tenant's obligations regarding insurance, maintenance, repair and use of the
Premises; or (b) relating to the obligations of Tenant to comply with Legal Requirements, including,
without limitation, Environmental Laws; or (c) relating to the obligations of Tenant to discharge liens
(or bond off such liens or otherwise remove them of record), if such default, if not promptly cured,
results, or can reasonably be anticipated to result, in a dangerous, unhealthy or unsafe condition at the
Premises, or in a forfeiture, condemnation or loss of the interest of the City in the Premises (or a threat
thereof) or in exposure of the City to liability; provided, however, that the City's right of self-help shall
not be exercised by the City prior to providing Tenant with an additional notice of the City's intention
to exercise its right of self-help and, so long as the City has determined that there is no imminent
threat to public health or safety, providing Tenant with an additional cure period, not to exceed seven
(7) days. Expenses of the City incurred in exercising its rights undeSéaison 18.24 shall be
Additional Rent hereunder to be paid by Tenant. The City shall not incur any liability as a result of any
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exercise of the rights under tf8ection 18.24and Tenant shall indemnify and hold the City harmless
from all costs, claims, losses and liabilities in any way relating to the same, including all reasonable
attorney’s fees. Any amount payable by Tenant to the City pursuant to the provisionsSefctios
18.24shall be paid within thirty (30) days after request by the City with reasonable documentation
relating to such amounts.

18.2518.25No Advertisement Tenant shall not, without the City's prior written approval,
refer to the City in any advertising, letterheads, bills, invoices or in other printed matter.

18.2618.26When Lease BecomesBinding. Employees or agents of the City have no
authority to make or agree to make a lease or any other agreement or undertaking in connection
herewith. The submission of this document for examination and negotiation does not constitute an
offer to lease, or a reservation of, or option for, the Premises, and this document shall become
effective and binding only upon the execution and delivery hereof by both the City and Tenant.

18.2718.27Limitations on DamagesThe City shall never be liable to Tenant, and the Tenant
shall never be liable to the City, for any loss of business or any indirect, incidental, special,
consequential or exemplary damages or lost profits.

18.2818.28City EmployeesTenant shall not, during the Term of this Lease, hire or employ,
on either a full-time or part-time basis, person or persons so long as Tenant knows or has reason to
know that such person is employed by the City.

18.2918.29No Waiver of the City's DefensesIn the defense of any claim, demand, expense
or liability on behalf of the City which is to be defended by Tenant as provided in this Lease (even if
such claim, demand, expense or liability is groundless, false or fraudulent), Tenant agrees on its own
behalf and on behalf of its successors and assigns, not to, and shall cause its insurers to agree not to,
without obtaining express prior written permission from the General Counsel of the City, waive any
defense involving in any way the jurisdiction of the tribunal over the person of the City, the immunity
of the City, its members, officers, agents or employees, the governmental nature of the City or the
provisions of any statutes respecting suits against the City.

18.3018.30 Security Deposit[intentionally deleted]

18-3118.31 National Historic MenumenBurplus Property Program The Parties
acknowledge and agree that the Property is being leased pursuant to and in accordance with the
National HistoricMenumenSurplusPropertyProgram. During the term of this Lease, all obligations
and requirements of the City by virtue of the Deed and the Application with respect to the
rehabilitation, operation, use and improvement of the Property shall be assumed by the Tenant and
Tenant shall be primarily responsible therefore until the expiration or earlier termination of the Term

of this LeaseThe Partiesfurther acknowledgeandagreethat pursuanto the Deed,the United States
of America retains a reversionaryinterestin the Premiseswhich are the subject of this lease.
Notwithstandingany contrarytermsof this agreementnothing hereinshall abridgethe rights of the
United Statesassetforth in the Deed.Shouldthe City, the Tenant,or any Subtenanfail materiallyto
comply with the termsof the Deedand the NationalHistoric SurplusPropertyProgram title to the
Premisecould revertto the United Statesof America. Tenantacknowledgesind agreesthat in the
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eventof suchreverter,absenta valid agreemento the contrary,the United Statesof Americanmay
seize Tenant's[personal property and] real propertyimprovementsassociatedvith the Premises

without compensationlf avalid non-disturbancandattornmentagreementvith the United Statess
in effect, the terms of that agreement shall govern.

18.3218.32 TransportatiorDemandManagemen{TDM) Plan TDM Plan Submission
To improve public health and safety, reduce travel delay by reducing discretionary drive-alone trips,
build upon the City’s efforts to encourage sustainability, and improve community livability by
reducing vehicle trips and providing attractive options to driving alone, Tenant shall provide the City
with a TDM plan to encourage multi-modal access to and from the proposed development.

The plan shall identify evidence-based measures to reduce parking demand, including, but not
limited to, provision of rideshare/microtransit services or bikeshare station(s) servicing the property,
proximity to public transit, car/van-pool incentives, alternative transit subsidies, provisions for
teleworking, and shared parking on a separate lot. Tenant shall submit an annual performance report in
respect thereto. If theneasurameasurenhave not been implemented or the usage of the measures is
not meeting performance targets, Tenant shall submit a revised plan to meet performance targets.

18.3318.33 Historic Tax Credits Tenant shall have the sole and exclusive right to apply
for historic tax credits for the project, and the City hereby agrees to cooperate with Tenant in obtaining
historic tax credits and maintaining compliance with requirements applicable to such tax credits. Any
such historic tax credits obtained by Tenant shall be shared equally after deducting costs incurred by
Tenant in applying for and administering such tax credits.

[THIS PAGE ENDS HERE. THE NEXT PAGE IS THE SIGNATURE PAGE.]
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EXECUTED as of the Effective Date first set forth above.

EAST\165316247.7
57877216 v8

CITY:

CITY OF PORTSMOUTH, N.H.,
a New Hampshire

By:

Name: John P. Bohenko
Title: City Manager

Authorized by vote of the Portsmouth City
Council on

TENANT:

SOBOW SQUARE, LLC,

a limited liability
company

By:

Name:
Title:
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LIST OF EXHIBITS

Exhibit A — Premises Plan

Exhibit B — Reserved Rights

Exhibit C — Development Plan

Exhibit D — Project Budget

Exhibit E — Required Approvals

Exhibit F - Construction Schedule

Exhibit G — Completion Guaranty

Exhibit H — Non-Disturbance Agreement
Exhibit | — Estoppel Certificate Form
Exhibit J — Construction Management Plan
Exhibit K — Environmental Indemnification Agreement

Exhibit L — List of Alterations Requiring NPS Review

Schedule 1 — Calculation of Revenue Sharing in the Event of a Sale of Tenant’s
Leasehold Interest in the Property

Schedule 2 — Reserve Fund Withdrawal Procedures

Addendum Per Sections 2.1.6 and 2.2.2 of the Development Agreement
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SCHEDULE 1
Calculation of Revenue Sharing in the Event of a Sale of Tenant’s Leasehold Interest in the
Property.
Upon a sale of Tenant’s Leasehold Interest in the Property the City will receive 20% of
Project Profit in excess of an 18% internal rate of return.

“Project Profit” means —

“Internal Rate of Return” means -

3
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SCHEDULE 2

Reserve Fund Withdrawal Procedures
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DEVELOPMENT AGREEMENT AND AGREEMENT TO LEASE

This DEVELOPMENT AGREEMENT AND AGREEMENT TO LEASE (“Agreement”) is
made as of the 29 day of August, 2019 (the “Effective Date”), by and between the City
of Portsmouth, a New Hampshire municipal corporation, with a principal place of business
at c/o Nancy Colbert Puff, 1 Junkins Avenue, Portsmouth, New Hampshire (referred to as
“the City”) and SoBow Square, LLC, a Delaware limited liability company, with a principal
place of business at 200 Commerce Way, Suite 300, Portsmouth, NH 03801, its
successors and assigns (referred to as “Developer”), and referred to collectively as the
“Parties”.

PRELIMINARY STATEMENTS

This Agreement relates to the possible redevelopment of certain real estate known as the
“Mcintyre Property” located at 80 Daniel Street, Portsmouth, New Hampshire (the
“Property”).

Reference is made to the following facts.

l. The Property is presently owned by the United States of America. The City has
been invited to submit an “Application for Obtaining Real Property for Historic
Monument Purposes” (the “Application”) to the National Park Service to acquire
the Property from the General Services Administration (“GSA”) under the
Federal Historic Surplus Property Program. Under the Historic Surplus
Property Program, the Property would be conveyed to the City for no cash
consideration but with a deed restriction or preservation covenant requiring that
the Property be preserved and used as a Historic Monument.

Il. In August of 2017, the City issued a Request for Proposals (the “RFP”) seeking
a private real estate developer to enter into a public private partnership with the
City whereby the City would acquire the Property from the GSA under the
Historic Surplus Property Program and then lease the Property to a private
developer pursuant to a long-term ground lease. Under the ground lease, the
developer shall be obligated to redevelop, reuse and operate the Property as
a Historic Monument as generally described and detailed in the RFP.

[l On or about November 6, 2017, in response to the RFP, several real estate
developers, including Developer, submitted proposals to ground lease and
redevelop the Property. In its response to the RFP, Developer proposed to
redevelop the Property as a mixed-use project with office, retail, and residential
uses and related parking, amenities, infrastructure and public spaces
(collectively, the “Project”).

59172789 v1
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V. On January 16, 2018, the Portsmouth City Council voted to select Developer
as its potential development partner and authorized City Staff to negotiate and
enter into a nonbinding memorandum of agreement with Developer with
respect to the Project to allow time for public input and comment on the
proposed Project, to allow Developer time to conduct additional due diligence,
and to allow the City and Developer time to work together on the National Park
Service Application, and to negotiate the terms of a development agreement.

V. On May 16, 2018, the Parties entered into a nonbinding memorandum of
agreement with respect to the Project entitled “Mcintyre Project Negotiating
Principles”. This Agreement supersedes and replaces that Memorandum of
Agreement in all respects.

VI.  The Parties to this Development Agreement are willing to continue to work
together and proceed with the Project upon the terms and conditions of this
Agreement.

DEFINITIONS

“Agreement” shall mean this Development Agreement, including all Exhibits hereto, as
the same may from time to time be amended, modified, or supplemented in accordance
with the terms hereof.

“City” shall mean the City of Portsmouth, New Hampshire.
“Developer” shall mean SoBow Square, LLC.

“Development Permits and Approvals” shall mean all final, unappealed and unappealable
federal, state, and local permits and approvals required for the Project (including, without
limitation, any approvals or authorizations required from the New Hampshire Historic
Preservation Office).

“Project” shall mean the redevelopment, re-use, operation and management of the
Property as described in this Agreement to be undertaken by Developer in accordance
with the terms of this Agreement.

“Application” shall mean the “Application for Obtaining Real Property for Historic
Monument Purposes” to be submitted by Developer and the City to the National Park
Service in connection with the proposed acquisition and redevelopment of the Property
in accordance with the terms and provisions of this Agreement.

“Ground Lease” shall mean the long-term ground lease of the Property between the City
as landlord and Developer as tenant, pursuant to which Developer shall construct,
manage and operate the Project in accordance with the terms of this Agreement. The
terms of the Ground Lease shall be negotiated during the Application Period.

59172789 v1
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“Guarantors” shall mean, collectively and as applicable, the Completion Guarantor and
the Limited Guarantor (each as defined below), and substitutes therefor approved by the
City in its reasonable discretion or as set forth in the Ground Lease. Without limiting the
City’s reasonable approval right set forth below, the “Completion Guarantor” shall be the
completion guarantor required by Developer's construction lender and the “Limited
Guarantor” shall be the party required by Developer’s first mortgage lender from time to
time to provide any non-recourse carve-out guaranty and/or environmental indemnity;
provided, however, that if Developer’'s lender is not an institutional lender, then such
guarantor(s) shall be subject to the City’s prior approval, such approval not to be
unreasonably withheld, conditioned or delayed, as more particularly set forth in the
Ground Lease. The Completion Guarantor and the Limited Guarantor may be different
parties.

NOW, THEREFORE, the Parties hereby agree as follows:

1. DESCRIPTION OF PROJECT / BACKGROUND

This Development Agreement is related to the acquisition and redevelopment of
the Property under the Federal Historic Monument Program and sets forth the
City’s and the Developer’s respective rights, responsibilities and duties with
respect to such proposed redevelopment.

1.1. The Parties are entering into this development agreement. (i) to work
cooperatively to prepare and submit a joint Application to the National Park
Service for acquisition of the Property by the City and the redevelopment,
operation and management of the Property by the Developer under the terms
of a long-term Ground Lease (ii) to allow time for additional public input and
comment on the Project, (iii) to allow time for the Developer to conduct
additional due diligence with respect to the Property and the feasibility of the
Project; (iv) to finalize details about the Project, and (iv) to negotiate the terms
of a long-term ground lease (the “Ground Lease”) between the City as
landlord and Developer as tenant pursuant to which the Property will be
redeveloped, operated and managed by Developer, at Developer’s sole cost
and expense, in accordance with the Historic Surplus Property Program, the
Application, the terms and conditions of the this Development Agreement,
and the terms and conditions of the Ground Lease.

1.2. The Developer’s preliminary proposal for the redevelopment of the Property
has undergone a City-managed public input process to provide residents and
other stakeholders the opportunity to review and comment on the Developer’s
proposal and on how the Property should be redeveloped and reused.
Developer’s proposal for the Project was refined and modified as part of the
public input process and as the result of additional City review. Preliminary
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1.3.

plans for the Project will be finalized by Developer and the City prior to
submitting the Application to the National Park Service.

It is also anticipated by both Parties that the City will acquire the Property
subject to a restrictive covenant, as well as all applicable requirements of the
Historic Surplus Property Program and the Secretary of the Interior
“Standards for Rehabilitation” and the New Hampshire Historic Preservation
Office, that will contain specific requirements for how the Property will be
preserved, maintained and protected in the future (collectively, the
“Preservation Restrictions”). The Developer will, under the Ground Lease,
assume full responsibility for complying with such requirements as well as the
Preservation Restrictions and the approved Application. In no event shall the
existing Building be demolished (except to the extent of renovations and
modifications contemplated by the Application and permitted by the
Preservation Restrictions).

2. DEVELOPER'S RESPONSIBILITIES, AGREEMENTS, COVENANTS AND

CONTINGENCIES

2.1.

59172789 v1

Developer’s Responsibilities and Covenants.

2.1.1. Development/Project. Developer's Project shall be generally
similar to size, mass, and configuration as the Conceptual Site Plan
and building elevations included within Exhibit A of this Agreement.
However, the Parties expressly recognize that the conceptual site
plan and building elevations included within Exhibit A are subject to
change as the state and local permitting process and the design and
regulatory processes move forward. All plans approved through the
federal, state and local permitting processes shall be incorporated
into this document and binding by reference.

The materials comprising the exterior of Developer’s Project shall be
appropriate for downtown urban architecture, complementary to
downtown Portsmouth’s historic character.

Upon acquisition of the Property by the City and the full execution of
the Ground Lease, Developer shall proceed with the redevelopment
of the Property in accordance with the final, approved plans therefore
and substantially in accordance with the Development Schedule (as
it may be updated by the Developer and the City from time to time)
at Developer’s sole cost and expense. Preliminary concept plans for
the Project are included as Exhibit A of this Agreement. A
preliminary Project budget, which shall be updated by the parties
prior to filing the Application and shall be further updated prior the
entering the Ground Lease and as set forth in the Ground Lease, is
attached hereto as Exhibit B (the ‘Project Budget”). A preliminary
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2.1.2.

2.1.3.

2.1.4.

2.1.5.

Development Schedule, which shall be updated by the parties prior
to filing the Application and shall be further updated prior the entering
the Ground Lease and as set forth in the Ground Lease, is attached
hereto as Exhibit C (the “Development Schedule”).

The Property shall be leased by the Developer “as is” with the City
making no warranties either express or implied as to the condition
of the Property.

Infrastructure _Improvements. Developer shall be solely
responsible for the cost of designing, permitting, and constructing
any and all improvements to utilities, roadways, sidewalks and other
public and private infrastructure and public amenities necessary or
desirable for Developer's Project. The parties do not anticipate
material off-site infrastructure improvements to be required for the
Project, except for the infrastructure improvements contemplated in
the Project Budget and shown within Exhibit A attached hereto (the
“Infrastructure Improvements”). To the extent any off-site
infrastructure  improvements other than the Infrastructure
Improvements are identified during the Permitting and Approval
process as necessary to mitigate the Project-related impacts, the
parties shall cooperate in good faith to limit the scope and expense
of such improvements such that the scope of the required
improvements is not more than necessary to fully mitigate Project-
related impacts.

Intentionally Omitted.

Project Costs and Expenses. Developer shall be responsible for all
costs and expenses associated with this Agreement and the Project
including, without limitation, costs of its due diligence, costs of
participating in the public input and review process, all costs related
to the preparation and submission of the Application, and all design,
permitting and construction costs associated with the Project.
Developer and the City may agree in their discretion that Developer
shall pay or reimburse the City for certain costs incurred by the City.
Developer shall have no obligation to pay or reimburse any expenses
incurred by the City in connection with the Project or this Agreement,
except to the extent of any specified expenses that the Developer
and the City have agreed in writing that Developer shall be
responsible for paying or reimbursing.

Environmental. Developer shall be responsible for the cost of any
environmental remediation required for the Project, shall expressly
release the City from any and all such responsibility and shall
indemnify, defend and hold harmless the City from and all lost, cost,
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2.1.6.

expense, claims and damages associated with environmental
conditions at the Property. The Parties acknowledge that the
Property contains asbestos and the City will assume no responsibility
for, or any liability or responsibility with respect thereto. Developer
shall assume all responsibility for compliance with all applicable laws
relating to asbestos and asbestos removal and disposal. In
connection with its due diligence, Developer agrees to perform
commercially reasonable environmental due diligence. All
environmental due diligence shall comply with the EPA’s All
Appropriate Inquiry Rule and ASTM E1527-13 Standard. The City
shall receive from Developer the results of all environmental due
diligence (with reliance rights) which are obtained by Developer with
respect to the Property.

National Park Service Application. Developer shall cooperate with
the City in preparing the National Park Service “Application to Obtain
Real Property for Historical Monument Purposes.” It is expected that
such Application will be submitted to the National Park Service on or
about July 2019, but no later than September 30, 2019 (the period
ending on such later date, as it may be extended by mutual
agreement of the parties, is hereby referred to as the “Application
Period”). Subject to further refinement as provided in this Agreement
and comments received from the National Park Service, it is
expected that the Application will be generally consistent with the
City’s August 22, 2017 RFP and the Developer’'s November 6, 2017
Response thereto. The parties also expect to submit the proposed
form of Ground Lease as part of the Application. The Ground Lease
must be approved by the National Park Service. The Application
shall, at a minimum, include a detailed description of the Project, and
a “Program of Preservation and Utilization” which includes a
preservation plan, a use plan and a financial plan all as required
under the Federal Historic Surplus Property Program. If the
Application is initially rejected by the Park Service for technical
reasons or correctible issues then the City agrees that it will work
with the Developer to submit a corrected application. If the parties,
after good faith negotiations, fail to reach agreement on a mutually
acceptable form of Application during the Application Period then
either party may terminate this agreement in which event the Deposit
(and all interest earned thereon) shall be promptly returned to the
Developer and neither party shall have any further rights or
obligations hereunder except those expressly stated to survive.

If the City submits the Application, the Developer shall
automatically and immediately become fully responsible for all
requirements, obligations, duties, and commitments related to the
Application and the acceptance and approval of the Application
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2.1.7.

including, without limitation, all “constructive possession”
responsibilities (if any) described in the general terms and conditions
of the Application even if constructive possession were to occur prior
to satisfaction of the conditions precedent to Developer’s obligation
to consummate the Closing and to execute the Ground Lease (the
“Closing Contingencies”). The parties shall work cooperatively to
ensure that neither possession nor constructive possession of the
Property occurs until satisfaction of the Closing Contingencies and
the execution of the Ground Lease. In the event that the General
Services Administration (GSA) sends a notice requesting or
demanding that the City take possession of the Property within fifteen
(15) days before all Closing Contingencies have been fully satisfied,
then the City will accept the deed to the Property and the City and
the Developer will execute the Ground Lease with an Addendum to
be negotiated reasonably by the City and the Developer, which
Addendum will cover the interim period between execution of the
Ground Lease and the date on which all Closing Contingencies have
been satisfied. During that interim period: (i) the Developer will be
responsible for all obligations owed to the National Park Service
pursuant to the Application or the Deed and for securing, maintaining
and insuring the Property, (ii) subject to the terms of the Ground
Lease, the Developer will be allowed to enter leases, including,
without limitation, any space in the existing building on the Property
in compliance with any required environmental remediation and/or
asbestos removal, and to operate or lease the parking areas on the
Property, all in accordance with all applicable laws, regulations, and
building and health and life safety codes, (iii) except as may be
required by the National Park Service, no improvements to the
Property shall be made other than improvements to the existing
building and other appropriate repairs and maintenance,
environmental remediation and/or asbestos removal, and (iv) the
Developer will be required to pay real estate taxes on the Property,
but not base rent. Once all Closing Contingencies have been
satisfied, the Addendum will terminate and the Ground Lease will
commence within a 75 year term, etc. If the interim period lasts for
more than 12 months then (i) Developer shall provide an accounting
of operating expenses, taxes, insurance expenses, debt service
payments, other expenses and income and (ii) twenty five percent
(25%) of Developer’'s actual income in excess of such expenses
incurred (but in no event more than $49,650 annually) will be paid by
Developer to the City.

Federal Historic Surplus Property Program. In connection with
its proposed redevelopment of the Property, Developer shall comply,
at its sole cost and expense, with all terms, conditions and
requirements of the Federal Historic Surplus Property program
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2.1.8.

2.1.9.

including, without limitation the Preservation Restrictions, the deed
of the Property to the City, and all commitments made in the
Application. All of the foregoing should be included in the Ground
Lease. The Property shall be rehabilitated and the Property
continuously maintained, repaired and administered by Developer in
accordance with the Ground Lease, the Preservation Restrictions,
and to the extent applicable The Secretary of the Interior’s
“Standards for Rehabilitation”, as amended from time to time.

Ground Lease. During the Application Period, the Developer shall
negotiate in good faith with the City the terms and conditions of the
Ground Lease. The basic terms of the Ground Lease are set forth in
Exhibit F attached hereto. The Ground Lease will contain the
following terms and provisions as well as others: (i) the scope of the
Developer’s initial construction and rehabilitation obligations; (i)
Developer's responsibility for all environmental matters at the
Property including a release and indemnity to the City with respect
thereto; (iii) final construction schedule; (iv) Developer financing
rights and obligations; (v) form of security and guarantees for
completion of Developer’s construction work; (vi) the approved plan
for Developer's operation and maintenance of the Property; (vii)
events of default and remedies; (viii) definition of the Developer’s
“reasonable profit” under applicable federal law; (ix) the term of the
Ground Lease; (x) base rent and other required payments; (xi) real
estate taxes; (xii) maintenance and operation requirements; (xiii)
insurance requirements; (xiv) events of default and remedies; (xv)
use restrictions and covenants (in no event shall the Property be
used as a hotel); (xvi) end of term rights and responsibilities; (xvii)
transfer rights and limitations; (xviii) restrictions on changes to the
Project; and (xix) the express assumption by Developer of all
obligations under the Federal Historic Monument Program with
respect to the Property including the rehabilitation, operation,
management and maintenance of the Property. If the Parties are
unable to reach agreement on the Ground Lease prior to end of the
Application Period, then either party may terminate this Agreement,
in which event the Deposit (and all interest earned thereon) shall be
promptly returned to the Developer and neither party shall have any
further rights or obligations hereunder except those expressly stated
to survive. The Ground Lease shall contain the agreed-upon
methodology for calculating the various components of all income to
be paid to the City together with examples of such calculations.

Preliminary Design and Cost Analysis of Project. Developer has,
as of the date of this Agreement, completed a preliminary analysis of
the financial feasibility of the construction of the Project and has
determined that the Project is financially feasible.
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2.1.10.

2.1.11.

2.1.12.

2.1.13.

Budget. Developer has, as of the date of this Agreement, prepared
preliminary estimates of the cost to design, construct and implement
the Project as set forth in the Project Budget attached as Exhibit B.
The parties shall agree on a final Project Budget which shall be
submitted with the Application and incorporated into the Ground
Lease.

Financing. Developer shall diligently seek and obtain all financing
(debt and equity) in sufficient amounts and at such prices, rates, and
terms and from sources adequate to complete the Project in
accordance with this Agreement. As soon as reasonably practical
following the completion of permitting, design, construction plans and
construction pricing for the Project and in all events no later than sixty
(60) days prior to the anticipated date of Closing, Developer shall
provide the City with commitments for such financing for review and
approval by the City, not to be unreasonably withheld, conditioned or
delayed. The City’s review and approval of such proposed financing
shall primarily focus on verifying that (i) the proposed financing
contains sufficient amounts of debt and equity to fund the total costs
of development and construction of the Project as set forth in the
Project Budget, and (ii) any equity investors are Eligible Investors (as
defined below). Prior to the submission of the Application to the
National Park Service, the Developer shall provide the City with
written expressions of interest from at least one prospective lender
and at least one prospective equity investor as evidence of their
interest in providing debt and equity to fund the development of the
Project subject to the City’'s review and approval, not to be
unreasonably withheld, conditioned or delayed.

Development Schedule and Construction of Project. A
preliminary Development Schedule is attached hereto as Exhibit C.
The Developer shall diligently prosecute to completion the design
and construction of the Project in accordance with the Development
Schedule and shall substantially complete such construction within
thirty (30) months after the execution of the Ground Lease, but
subject to excusable delays (force majeure) and such other terms
and conditions as may be more particularly set forth in the Ground
Lease. The parties shall agree on a final Development Schedule prior
to execution of the Ground Lease and such the Development
Schedule shall be incorporated into the Ground Lease.

Performance and Completion Bonds; Security. Prior to
commencing construction of the Project, Developer shall furnish the
City with payment and performance bonds assuring completion of
the Project from a recognized surety company having an AM Best
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2.1.14.

2.1.15.

2.1.16.

rating of A or as otherwise required under the Ground Lease, or such
other form of subcontractor insurance or security, as may be
acceptable to the City in its sole but reasonable determination, and
as shall be more particularly set forth in the Ground Lease.

Guaranties. Prior to commencing construction of the Project,
Developer shall furnish the City with a completion guaranty of the
Project from the Completion Guarantor for a period expiring upon the
issuance by the City of the final certificate of occupancy for the full
Project buildout (the “Completion Guaranty”) and a guaranty from the
Limited Guarantor of the Ground Lease, limited to (1) all Preservation
Restrictions, Historic Surplus Property Program Requirements, and
all other such historic and preservation terms and conditions for the
benefit of the National Park Service in the approved Application (but
not other terms and conditions as between Developer and the City),
and (2) any environmental indemnities and obligations contained
therein (the “Limited Guaranty”). These guaranties shall be provided
by the Guarantors upon terms and conditions to be set forth in the
Ground Lease.

Reasonable Profit. Developer understands, recognizes and
agrees that the Application will not be approved by the National Park
Service unless it expressly provides that all income received by the
Developer in excess of costs of repair, rehabilitation, restoration,
maintenance, and a specified reasonable profit or payment that may
accrue to a lessor, sublessor, or developer in connection with the
management, operation, or development of the Property for revenue
producing activities, must be wused only for public historic
preservation, park, or recreational purposes. Specific details of the
financial plan, Developer’s reasonable profit, and how any “excess”
funds will be spent will be negotiated and agreed to by Developer
and the City prior to submitting the Application. Such terms and
conditions will be incorporated into the Ground Lease. If the National
Park Service does not approve the proposal for the calculation of
Developer's reasonable profit as set forth in the Application,
Developer shall have right to terminate this Agreement, in which
event the Deposit (and all interest earned thereon) shall be promptly
refunded and the parties shall have no further rights or
responsibilities hereunder except those expressly stated to survive

Public Review and Input. Developer understands that the Project
will be subject to public review and comment as the state and local
permitting process and the design and regulatory processes move
forward. If, after receiving additional public input and comments from
regulatory authorities and agencies, Developer proposes making
material changes to the Project and the City does not approve such

10



© 00 N O O b WN P

B A DB D BESE D OOWWWWWWWWWWNDNDDNDNDNNDNDNMNMNDMNNMDMNMNNNRPRPRPERERRERERRPRPR
O Ul A WNNPFP OO0 NOO O WONPFP OOWOLONO O PAAWDNPEPEOOOOWMNO O P~WNPE O

59172789 v1

2.1.17.

2.1.18.

2.1.19.

2.1.20.

2.1.21.

proposed changes (which approval by the City shall not be
unreasonably withheld, conditioned or delayed), then unless
Developer withdraws such proposed changes, either party may
terminate this Agreement and the Developer shall receive a refund
of its Deposit, (and all interest earned thereon) and the Parties shall
have no further rights or obligations hereunder except those
expressly stated to survive.

Restrictions on Use. The allowed uses of the Project shall be
specified in the Ground Lease but shall be consistent with the intent
of the RFP and Developer’s response thereto. Hotel shall not be an
allowed use. All uses and associated with rehabilitation of the
Property must also comply with Secretary of the Interior’'s Standards
for Rehabilitation and any specific provisions in the Preservation
Restrictions and/or the deed to the City of the Property.

Permits _and Approvals. Developer agrees to use good faith,
diligent efforts to apply for and obtain all required Development
Permits and Approvals at its sole cost and expense. Prior to applying
for any Development Permits and Approvals, Developer shall
provide the City with copies of proposed draft plans and applications
for the City’s review, comment and approval (such approval not to be
unreasonably withheld, conditioned or delayed), and, in the case of
applications, the City’s execution as a co-applicant to the extent
required, or if the City so elects. A preliminary list of anticipated
Permits and Approvals is attached hereto as Exhibit D. The City
agrees to review all such draft plans and applications with
reasonable promptness. Developer agrees that the first meeting in
connection with seeking Permits and Approvals for the Project shall
be with the Portsmouth Historic District Commission. The Parties
recognize that as of the date of this Agreement, the first meeting with
the Portsmouth Historic District Commission has already occurred
but that review process remains to be completed.

Project Name. The City shall have the right to review and comment
on, but not approve, the Project name, which Developer shall
determine following consultation with the City.

Public Spaces and Amenities. Developer shall cooperate with the
City to implement public and City sponsored arts, functions, concerts,
events and other community and cultural programming, within the
public realm spaces and amenities which are part of the Project.
Specific details shall be included in the Ground Lease.

Project Changes. After Closing and prior to completion of
construction of the Project, Developer shall make no material
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2.1.22.

2.1.23.

changes to the exterior design of or allowed uses within Project
without the prior written approval of the City and, if and to the extent
necessary, the GSA and/or the National Park Service, as shall be
more particularly set forth in the Ground Lease. The Ground Lease
shall specify what changes may be made to the Project by the
Developer following completion of construction.

Transfers. After delivery of the deed and prior to the completion of
the construction of the Project, no legal or beneficial interest (which
term shall be deemed to include successors in interest of such
interest) shall be transferred except in accordance with the
requirements and limitations to be set forth in the Ground Lease.
Notwithstanding the foregoing, the Developer shall have the right to
mortgage its leasehold interest in the Ground Lease to secure the
payment of any loan obtained by the Developer to finance the
development, construction, and operation of the Project. The
Ground Lease shall contain customary provisions with respect to the
rights of any such mortgage lenders and such lenders’ obligations
with respect to the Project in the event of a foreclosure of their
mortgage. Following completion of construction of the Project, the
restriction on transfers shall be relaxed as more particularly
described in the Ground Lease. Prior to Closing, Developer may
admit one or more additional investors, provided that (i) The Kane
Company and Redgate Holdings, LLC continue to control Developer
(subject to customary major decision rights in favor of such
investors), and (ii) such investors are Eligible Investors. The term
“Eligible Investors” shall mean investors that are either (a)
institutional investors, or (b) investors who have not in the prior ten
(10) years been involved in litigation with the City, defaulted under
any agreements with the City, or failed to pay any taxes to the City
when due.

Real Estate Taxes. During the term of the Ground Lease, Developer
shall pay real estate taxes for the Property (including all structures
and improvements added by the Developer) to the extent required
under applicable law (including RSA Chapter 72:23, | (b)), as if the
Developer were the owner of fee simple title to the Property.

Developer’s Contingencies. Developer’s obligation to execute the Ground

Lease and undertake the Project shall be subject to the following
contingencies, the failure to satisfy any one of which shall give Developer any
of the options set forth below and, in addition, the right to withdraw from this
Agreement, after which Developer shall have no further obligation to the City.

2.2.1.

Due Diligence.

12
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Due Diligence Period. Developer has completed any and all
assessments, tests, studies, surveys, and research, at its sole cost
and expense, as Developer deemed necessary or appropriate,
including, but not limited to, environmental site assessments
(including soil and groundwater testing and sub-surface
explorations), real estate title reviews, boundary surveys, building
and property inspections, flood zone reviews and certifications,
reviews of all applicable governmental regulations and ordinances,
economic and financial feasibility studies, market studies,
engineering studies, geotechnical studies, parking and traffic
studies, as well as reviews to determine the adequacy and
availability of public and private utilities serving the Property.
Notwithstanding the foregoing, Developer has not been afforded an
opportunity to inspect the portion of the Property occupied by the
Federal Bureau of Investigation (the “FBI Space”). At Closing, the
Property shall be in substantially the same condition that it is in now,
excepting reasonable wear and tear and other damage or
deterioration that would not materially increase the Project Budget or
substantially delay the Development Schedule, and free from tenants
and occupants (the “Delivery Condition”). Developer shall have the
opportunity to visually inspect the entirety of the Property (including
the FBI Space) prior to Closing to confirm that the Property is in the
Delivery Condition. If either (i) the Property is not in the Delivery
Condition at Closing, or (ii) Developer’s inspection reveals that the
scope of asbestos remediation within the FBI Space is materially
greater than other portions of the building inspected by Developer
and the cost to abate such asbestos or other unanticipated
conditions within the FBI Space is materially greater than
contemplated in the Project Budget, Developer shall have right to
terminate this Agreement, in which event the Deposit (and all interest
earned thereon) shall be promptly refunded and the parties shall
have no further rights or responsibilities hereunder except those
expressly stated to survive. In such event, the City shall receive from
Developer any and all third party due diligence materials (with
reliance rights) which are undertaken by Developer with respect to
the Property or the Project, in electronic format (AutoCADD, if
applicable) or other format requested by the City.

Title Due Diligence — Special Provisions. Developer performed a
title examination of the Property, and is reasonably satisfied that title
to the Property is good, marketable and insurable, and not otherwise
subject to any Liens, encumbrances, covenants or other restrictions
which would prevent Developer from using the Property for
Developer’s Project (“Title Defects”). At the Closing, good and clear,
record and marketable leasehold title to the Property shall be
conveyed to Developer subject only to the deed granted by the GSA,

13
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the Preservation Restrictions, the Ground Lease, and such
encumbrances, covenants or other restrictions that existed of record
prior to [insert effective date of Developer’s title insurance
commitment prior to execution], 2019 (“Permitted Encumbrances”).
It shall be a condition to Closing that Developer be able to obtain a
customary leasehold title insurance policy with appropriate coverage
insuring leasehold title to the Property in Developer, subject only to
the Permitted Encumbrances and with the standard exceptions
(including the exceptions for mechanic’'s liens and parties in
possession) deleted (the “Title Insurance Policy”). In the event that
the City is unable or otherwise unwilling to provide good, marketable
and insurable title, or Developer is unable to obtain the Title
Insurance Policy, then Developer, at its sole option, may proceed
with any of the following options:

i.  Afford the City additional time to cure said title defects;

ii. Terminate this Agreement and receive a full refund of its
Deposit (and all interest earned thereon); or,

iii. The Parties may renegotiate the Ground Rent to
appropriately account for the condition of title to the
Property, and then proceed to Closing.

Environmental Due Diligence — Special Provisions.
Developer conducted such studies and investigations as it
deemed necessary with respect to the environmental condition of
the Property and any environmental contamination or hazardous
material related thereto. In connection therewith, Developer
obtained for the following environment reports, studies and
assessments with respect to the Property (the “Environmental
Reports”): Phase | Environmental Site Assessment — Sanborn
Head; Geotechnical Due Diligence Summary Memorandum —
Sanborn Head; Hazardous Buildings Materials Survey — AXIOM
Partners; Property Condition Assessment — Simpson Gumpertz
& Heger, Inc.; and Land Survey — Tighe & Bond. All
environmental due diligence shall comply with the EPA’s All
Appropriate Inquiry Rule and ASTM E1527-13 Standard.

Developer performed these tasks at its own risk and at its own
expense. Developer accepts full responsibility for the use of the
Property during its inspections and due diligence, and
acknowledges that such access is subject to the indemnity
provisions of Section 1.5.

14
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2.2.2.

If prior to Closing Developer discovers environmental
contamination or hazardous materials on or impacting the
Property or the development thereof that were not identified in the
Environmental Reports (whether such matters be pre-existing
conditions or caused by a new spill), and the remediation of such
environmental contamination or hazardous materials would
materially increase the Project Budget, substantially delay the
Development Schedule or materially limit the permitted uses of
the Property, Developer shall have the following options, as
follows:

i.  Terminate this Agreement and receive a full refund of its
Deposit (and all interest earned thereon); or,

ii.  Accept the Property in its “as is condition” and proceed to
Closing, subject to other contingencies as set forth within
this Agreement. If Developer proceeds to Closing,
Developer shall accept full responsibility for the Property in
its “as is, where is” environmental condition with respect to
the potential presence of hazardous waste or other buried
materials regardless whether such waste or other materials
were identified by said due diligence, tests, studies, or
investigations.

Development Approvals and Permits. This Agreement is
contingent upon Developer, at its sole cost and expense, obtaining
any and all required Development Permits and Approvals from
applicable governmental agencies (including without limitation the
full building permit necessary for construction of the Project), upon
such terms and conditions as are satisfactory to Developer in its
reasonable discretion, for the Project. A preliminary list of anticipated
permits and approvals is attached hereto as Exhibit D.

Developer agrees to use good faith, diligent efforts to apply for and
obtain all required development permits and approvals. Prior to
applying for any development permits and approvals, Developer
shall provide the City with copies of proposed draft plans and
applications for the City’s review and approval (such approval not to
be unreasonably withheld, conditioned or delayed) pursuant to
Section 2.1.18, and, in the case of applications, the City’s execution
as a co-applicant to the extent required or if the City so elects.

The City shall cooperate in the prosecution of such Development
Permits and Approvals, including the execution of any and all letters,
consents and permit applications, the attendance by City Staff at all
hearings, and the submission of oral and written testimony in support

15
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of Developer’s Project to the applicable land use boards or agencies,
to permit Developer to seek and obtain all development permits and
approvals. All Development Permits and Approvals, including any
conditions affecting the same, must be satisfactory to Developer and
the City in their reasonable discretion (provided that the City shall not
object to any such approvals that do not materially differ from the
RFP or the Application). Developer shall diligently endeavor to
receive such development permits and approvals within the time
frames established by the Development Schedule set forth in Exhibit
C of this Agreement. In the event that Developer, despite good faith
efforts, has not received all required Development Permits and
Approvals by the Outside Closing Date (as defined below),
Developer may extend the Outside Closing Date by up to six (6)
months, provided that Developer continues to actively prosecute
such Development Permits and Approvals.

Developer shall provide the City with regular status updates about
information concerning the prosecution of Development Permits and
Approvals.

The following terms and conditions shall govern Developer’'s Deposit
in relation to securing permits and approvals for Developer’s Project:

a) In the event the City denies any of Developer’s applications
for permits and approvals, then Developer may terminate this
Agreement and shall receive a full refund of the Deposit, including
interest earnings, following which this Agreement shall be null and
void, and of no further force or effect.

b) In the event any other governmental entity, other than the City
of Portsmouth, denies any of Developer’s applications for permits
and approvals, then Developer may terminate this Agreement and
shall receive a full refund of the Deposit, including all interest
earnings, following which this Agreement shall be null and void, and
of no further force or effect.

c) In the event an aggrieved individual appeals any permits or
approvals issued for Developer's Project, and the aggrieved
individual's appeal prevails, then Developer may terminate this
Agreement and shall receive a full refund of the Deposit, including all
interest earnings, following which this Agreement shall be null and
void, and of no further force or effect.

d) In the event an aggrieved individual appeals any permits or

approvals issued for Developer’s Project and Developer elects not to
contest or defend such appeal, then Developer may terminate this

16
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Agreement and shall receive a full refund of the Deposit, including all
interest earnings, following which this Agreement shall be null and
void, and of no further force or effect.

e) During the period after the National Park Service approves the
Application, but prior to satisfying the Closing Contingencies, to
expedite progress on development of the Project, if Developer
requests that the Closing be advanced prior to satisfaction of the
Closing Contingencies, then the City shall take steps to acquire the
Property and if the City does in fact acquire the Property, then the
City and the Developer will execute the Ground Lease with an
Addendum which will cover the interim period between execution of
the Ground Lease and the date all Closing Contingencies have been
satisfied. During that interim period: (i) the Developer will be
responsible for all obligations owed to the National Park Service
pursuant to the Application or the Deed and for securing, maintaining
and insuring the Property, (ii) subject to the terms of the Ground
Lease, the Developer will be allowed to enter leases, including,
without limitation, any space in the existing building on the Property
in compliance with any required environmental remediation and/or
asbestos removal, and to operate or lease the parking areas on the
Property, all in accordance with all applicable laws, regulations, and
building and health and life safety codes, (iii) except as may be
required by the National Park Service, no improvements to the
Property shall be made other than improvements to the existing
building and other appropriate repairs and maintenance,
environmental remediation and/or asbestos removal, and (iv) the
Developer will be required to pay real estate taxes on the Property,
but not base rent. Once all Closing Contingencies have been
satisfied, the Addendum will terminate and the Ground Lease will
commence within a 75 year term, etc. If the interim period lasts for
more than 12 months then (i) Developer shall provide an accounting
of operating expenses, taxes, insurance expenses, debt service
payments, other expenses and income and (ii) twenty five percent
(25%) of Developer’'s actual income in excess of such expenses
incurred (but in no event more than $49,650 annually) will be paid by
Developer to the City.

f) Inthe event Developer fails to apply for permits and approvals
following the foregoing review and comment process with the City,
or otherwise fails to diligently pursue such permits and approvals,
and does not cure such failure within thirty (30) days of Developer’s
receipt of notice from the City of default under this paragraph, then
the City may terminate this Agreement and Developer shall forfeit its
Deposit, including interest earnings, following which this Agreement
shall be null and void, and of no further force or effect.
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2.2.3.

2.2.4.

2.2.5.

Financing. This Agreement is specifically contingent upon
Developer obtaining financing (debt and equity) in sufficient amounts
and from sources that are satisfactory to Developer and the City to
fund the total costs of development and construction of the Project
(the “Approved Financing”). The City’s review and approval of such
proposed financing shall primarily focus on verifying that (i) the
proposed financing contains sufficient amounts of debt and equity to
fund the total costs of development and construction of the Project
as set forth in the Project Budget, and (ii) any equity investors are
Eligible Investors. Prior to the submission of the Application to the
National Park Service, the Developer shall provide the City with
written expressions of interest from at least one prospective lender
and at least one prospective equity investor as evidence of their
interest in providing debt and equity to fund the development of the
Project subject to the City’'s review and approval, not to be
unreasonably withheld, conditioned or delayed. If Developer is not
able to obtain the Approved Financing on or before the Outside
Closing Date, then either party may elect to terminate this
Agreement, in which case Developer shall forfeit its Deposit,
including interest earnings.

Approval of Application by National Park Service. This
Agreement is specifically contingent upon approval of the Application
by the National Park Service, such approval not to contain any
unanticipated material conditions, limitations, obligations or
restrictions (including the terms of the required Preservation
Restrictions) not set forth in the Application that would materially
increase the Development Budget, substantially delay the Project
Schedule, substantially increase the cost to operate the Project, or
materially limit the uses allowed on the Property and the revenue
producing activities contemplated by Developer. If the Application is
not approved, or if the approval or the Preservation Restrictions
contain such material conditions, limitations, obligations or
restrictions not set forth in the Application, then Developer may
terminate this Agreement and shall receive a full refund of the
Deposit, including all interest earnings, following which this
Agreement shall be null and void, and of no further force or effect

City’s Responsibilities. This Agreement is specifically contingent
upon the City completing its responsibilities as set forth within
Section 3.1 and otherwise pursuant to this Agreement. If the City fails
to fulfill any of its material responsibilities or otherwise is in material
breach of this Agreement after notice and opportunity to cure as
provided herein, then the City shall be in default under this
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Agreement and Developer shall have the remedies set forth in
Section 7.2 hereof.

3. CITY'S RESPONSIBILITIES, AGREEMENTS, COVENANTS AND

CONTINGENCIES

3.1. City's Responsibilities.

3.1.1.

3.1.2.

3.1.3.

3.1.4.

3.1.5.

Public Input. The City has coordinated a process for additional
public review and input on the Project. The Developer and the City
shall give due consideration to all such public input when preparing
the Application. Notwithstanding the foregoing, such understanding
shall not limit each party’s right to review and approve the final form
and contents of the Application.

City Council Approval. Developer recognizes that this Agreement,
the Application and the form of Ground Lease, is subject to review
and approval by the City Council.

National Park Service Application. The City shall cooperate with
the Developer in preparing the National Park Service “Application to
Obtain Real Property for Historical Monument Purposes” to be
submitted by the City to the NPS and as further described in Section
2.1.6.

Acquisition of Property from GSA. The City shall use good faith
diligent efforts, in consultation and cooperation with Developer, to
acquire the Property from the GSA in accordance with the terms and
conditions of the Application and/or such other terms and conditions
as may be acceptable to the City.

Ground Lease. During the Application Period, the City shall
negotiate in good faith with the Developer the terms and conditions
of the Ground Lease. The Ground Lease will contain the terms and
conditions described in Section 2.1.8 and Exhibit F, as well as other
applicable terms and provisions. If the Parties are unable to reach
agreement on the Ground Lease prior to end of the Application
Period, then either party may terminate this Agreement in which
event the Deposit shall be promptly refunded and the parties shall
have no further rights or responsibilities hereunder except those
expressly stated to survive.

3.2. City’s Contingencies. In addition to the contingencies set forth in Section

3.1 of this Agreement, the City’s obligation to execute the Ground Lease of
the Property shall be subject to the following additional contingencies, the

59172789 v1
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failure to satisfy any one of which shall give the City any of the options set
forth below and, in addition, the right to withdraw from this Agreement after
which the City shall have no further obligation to Developer.

3.2.1.

3.2.2.

3.2.3.

3.24

3.2.5.

Developer’s Financing. This Agreement is specifically contingent
upon Developer obtaining the Approved Financing, as more
particularly set forth in Section 2.2.3 above.

Developer’'s Development Permits and Approvals. This
Agreement is specifically contingent upon Developer, at its sole cost
and expense, obtaining any and all required Development Approvals
and Permits (but with cooperation from the City as provided herein)
from applicable governmental agencies (including without limitation
the full building permit for the Project). Developer’'s application for
Development Approvals and Permits shall be subject to the City’s
review and, if applicable, approval pursuant to Section 2.1.18 hereof.
If Developer delivers notice to the City that Developer is unable to
secure said approvals and permits prior to the Closing, the City may
elect to terminate this Agreement, in which event Developer’'s
Deposit shall be handled as set forth within Section 2.2.2 of this
Agreement.

Infrastructure Improvements. This Agreement is specifically
contingent upon Developer being solely responsible for any and all
infrastructure improvements that might be required for Developer’'s
Project, as more particularly set forth in and limited by Section 2.1.2
above.

No Adverse Change. This Agreement is specifically contingent on
there being no material adverse change between now and the time
for Closing in the Developer or its ability to construct and manage the
Project that is not reasonably addressed by Developer within thirty
(30) days of receipt of written notice from the City of change (or such
longer period as may be reasonable under the circumstances).

Developer’'s Responsibilities. This Agreement is specifically
contingent upon Developer completing its responsibilities as set forth
within Section 2.1 and otherwise pursuant to this Agreement. If
Developer fails to fulfill any of its responsibilities or otherwise is in
breach of this Agreement after notice and opportunity to cure as
provided herein, then Developer shall be in default under this
Agreement and the City shall have the remedies set forth in Section
7.1 hereof.

4. DESCRIPTION OF PROPERTY AND GROUND LEASE TRANSACTION

59172789 v1
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Deposit. Upon execution of this Agreement, Developer shall provide a
deposit in the amount of Four Hundred Thousand Dollars ($400,000.00). The
deposit shall be held by Hinckley Allen as Escrow Agent, in an interest-
bearing account in accordance with Section 8.19. If either party elects to
terminate this Agreement in accordance with its terms, the Deposit shall be
handled as provided herein. In the event Developer elects to proceed to
Closing, the Deposit, together with interest earnings, shall be applied as set
forth in the Ground Lease. If Developer terminates this Agreement (other than
pursuant to a default by the City) or defaults under this Agreement, then
Developer shall in all instances assign to the City (i) any and all third party
due diligence materials (with reliance rights) which are undertaken by
Developer with respect to the Property or the Project, in electronic format or
other format requested by the City, (ii) Developer's rights under the
Development Permits and Approvals, and (iii) Developer’s rights to any and
all plans and specifications prepared for the Project.

Access to Property. The City, to the fullest extent practical, shall assist
Developer, its employees, representatives, consultants, and agents in
obtaining access to enter the Property during the term of this Agreement for
the purpose of completing due diligence and for all other purposes necessary
to carry out the terms of this Agreement. The Developer understands and
recognizes that the City does not own the Property and that access will need
to be coordinated with the GSA. Notwithstanding the foregoing, the Developer
shall be afforded an opportunity prior to Closing to visually inspect the entirety
of the Property (including the FBI Space) after all tenants and occupants have
vacated.

Developer shall defend, indemnify and hold harmless the City and its officials,
agents and employees (collectively, the “Indemnified Parties”), from and
against all loss, damage, expense, liability and other claims, including court
costs and reasonable attorneys’ fees (collectively, “Liabilities”) resulting from
any third party action relating to this paragraph regarding Developer’'s
inspection of the Property and from injury to or death of persons, and damage
to or loss of property to the extent caused by or arising out of the negligent
acts or omissions of, or the willful misconduct of, Developer (or its contractors,
agents or employees) in connection with this paragraph; provided, however,
that nothing herein shall require Developer to indemnify the Indemnified
Parties for any Liabilities to the extent caused by or arising out of the negligent
acts or omissions of, or the willful misconduct of the City. Additionally, to the
fullest extent permitted by law, no official, employee, agent, direct or indirect
owner, member, manager, officer, beneficiary or representative of the City or
Developer shall be individually or personally liable for any obligation or liability
of Developer under this paragraph. This paragraph shall survive any
termination of this Agreement. During Developer’s inspection of the Property,
Developer shall have in force, general liability insurance, naming the City as
an additional insured, by written endorsement without a waiver of
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subrogation, with respect to commercial general liability, as it pertains to this
paragraph, in an amount not less than the amount of $2 million in the
aggregate and $1 million per incident or occurrence. Developer shall also
require that any and all contractors who it retains for the purpose of
completing due diligence or for any other purpose necessary to carry out the
terms of this paragraph, and who access the Property, to obtain a certificate
of insurance in the amount of $1 million in the aggregate, $1 million per
occurrence naming the City as an additional insured by written endorsement
without a waiver of subrogation, with respect to commercial general liability,
as it pertains to this paragraph.

Closing. For purposes of this Development Agreement, the “Closing” shall
mean the execution and delivery by both Parties of the Ground Lease.
Closing may occur at any time once the foregoing conditions and
contingencies have been achieved and all occupants have completely
vacated the Property. The parties have established February 25, 2020 as the
target date for the Closing, as set forth within the Development Schedule
included as Exhibit C within this Agreement. However, in no event shall the
Closing occur later than the date that is twelve (12) months after the date
Developer has obtained the Development Permits and Approvals (the
“Outside Closing Date”). Notwithstanding the preceding sentence, the
Closing shall be extended in the event of certain delays as set forth within
Section 2.2.2 and Section 5.2 of this Agreement, or in the event it takes
additional time to acquire the Property from the GSA free of all occupants.

The Parties agree that all Closing documents, including the Ground Lease
and other Closing documents, shall not become effective unless and until
they are executed and delivered by the parties, which shall not occur until all
of Developer's and the City’s respective responsibilities and contingencies
within Articles 2 and 3, respectively, and elsewhere in this Agreement have
been achieved, satisfied, or otherwise waived in writing.

In the event that any Closing conditions or contingencies have not been
satisfied on or before the Outside Closing Date, then, except as may
otherwise be provided in this Agreement, either party may terminate this
Agreement, in which event the Deposit and all interest earned thereon shall
be forthwith returned to Developer, this Agreement shall be null and void and
the Parties shall have no further rights or obligations herein.

Title and Deed Restrictions. The City shall lease the Property to Developer
pursuant to the Ground Lease. In addition to the terms and conditions set
forth within this Agreement, the Ground Lease shall provide Developer with
good, marketable and insurable leasehold title to the Property as referenced
in Section 2.2 of this Agreement subject to the Preservation Restrictions and
provisions in the deed of the Property to the City.
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City’s Affidavits and Certificates. To the extent applicable and if requested
to do so by Developer, the City, at the Closing, shall deliver such affidavits (in
customary form) as may be required by Developer or Developer’s title
insurance company with respect to: (1) Parties in possession of the Property,
(2) rights of third Parties and title claims in or to the Property, (3) mechanic’s
and materialmen’s liens affecting the Property, (4) authority of the City, and
all signatories for the City, to enter the Ground Lease and otherwise
consummate this transaction, and (5) such other matters as are customarily
required by the grantor of the real property interest being insured. All such
requested affidavits and certificates shall be provided to the City at least five
(5) business days in advance of the closing.

Ground Lease. The Ground Lease shall be negotiated and finalized by the
Parties during the Application Period. The Parties shall enter into a long-term
ground lease of the Property at Closing. The basic terms of the Ground Lease
are set forth in Exhibit F attached hereto. The Ground Lease shall contain
without limitation, the following terms and provisions: (i) the scope of the
Developer’s initial construction and rehab obligations; (ii) environmental; (iii)
construction schedule; (iv) Developer financing rights and obligations; (v)
form of security and guarantees for completion of Developer’'s construction
work; (vi) the approved plan for Developer's rehabilitation, restoration,
maintenance and operation of the Property; (vii) events of default and
remedies; (viii) definition of the Developer's “reasonable profit” under
applicable federal law; etc.; (ix) term; (x) base rent; (xi) additional rent; (xii)
maintenance and operation requirements; (xiii) insurance requirements; (xiv)
events of default and remedies; (xv) use restrictions and covenants; (xvi) end
of term rights and responsibilities; (xvii) transfer restrictions; (xviii) assumption
by tenant of all obligations under the Federal Historic Monument Program
with respect to the Property including the rehabilitation, operation,
management and maintenance of the Property. The Ground Lease shall
contain the agreed-upon methodology for calculating the various components
of all income to be paid to the City together with examples of such
calculations. If the Parties in the Ground Lease are unable to reach
agreement, then either party may terminate this Agreement, in which event
the Deposit shall be promptly refunded to Developer and the Parties shall
have no further rights or obligations hereunder except those expressly stated
to survive.

Upon acquisition of the Property from the GSA, the City shall ground lease
the Property to Developer subject of the terms and conditions of the Ground
Lease. The Ground Lease must be approved by the National Park Service
under the Historic Surplus Property Program. Neither the City nor Developer
shall be obligated to execute the Ground Lease until such time as all Closing
conditions and contingencies have been satisfied and Developer informs the
City in writing that Developer has:
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4.7.

4.8.

59172789 v1

o Completed all due diligence for Developer's Project and
determined that the results of such diligence are favorable for
development of Developer’s Project;

e  Secured all Development Permits and Approvals for Developer’s
Project;

o Secured the Approved Financing; and

e Secured estimates from qualified Construction Managers or
General Contractors for Developer’'s Project which are within
Developer’s budget for Developer’s Project.

During the term of the Ground Lease, Developer will be responsible for all
financial aspects of renovating the Property, including such repairs and
other work as necessary to effect restoration thereof in accordance with the
Secretary of the Interior's Standards, this Agreement, and the Ground
Lease, and shall be responsible for any other repairs, maintenance or
improvements.

During the term of the Ground Lease, and except as provided in the Ground
Lease, Developer shall be responsible for all aspects of operation of the
Property, including, without limitation, leasing, marketing, maintenance,
utilities and upkeep.

The Preservation Restrictions and the Deed to the City will contain a
requirement that, if the Property is used for income-producing activities,
certain auditing and reporting requirements apply with respect to the activity.
The Parties acknowledge that these auditing and reporting requirements are
binding on the City, and that Developer, its successors and assigns, will
likewise be bound under the Ground Lease. Developer shall fulfill these
auditing and reporting requirements, as required by all applicable laws and
regulations. Where applicable laws and regulations require the City to fulfill
said auditing and reporting requirements, Developer agrees to assist the
City in so doing. Developer agrees to make its financial books and records
available for inspection by the City from time to time as may be necessary to
ensure compliance with the financial aspects of the Preservation
Restrictions, as shall be more specifically set forth in the Ground Lease.

Delivery of Property. The City shall deliver possession of the Property to
Developer at the commencement of the Ground Lease in its “as is, where is”
condition, in accordance with the terms of this Agreement.

Real Estate Broker's Fees & Commissions. The City represents to
Developer, and Developer represents to the City, that it has not engaged a
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4.9.

4.10.

broker, and no commission or other such fee is due to any party, in connection
with the Closing of this transaction.

City’s Disclosures. The City makes no warranties or representations
regarding environmental contamination or sub-surface environmental or
geotechnical conditions at the Property. The Developer agrees that leasehold
title to the Property will be conveyed in “as is” condition.

Casualty. Inthe event that the Property, prior to Closing, is damaged by fire,
flood, collapse, or other casualty, Developer may, within thirty days after
receiving written notice of the occurrence of such damage or casualty, elect
to terminate this Agreement, in which event all other obligations of the Parties
hereunder shall cease, the Developer's Deposit shall be returned to
Developer in full, including interest earnings therewith, and the Parties shall
have no further rights or obligations hereunder except those expressly stated
to survive.

5. DEVELOPMENT SCHEDULE

5.1.

5.2.

59172789 v1

General. Attached to this Agreement is a Development Schedule (Exhibit C)
showing the anticipated date and sequence of various elements of the Project
to be completed by Developer and the City. The Parties acknowledge that the
Development Schedule is a complex schedule requiring the coordinated
efforts of multiple Parties and dependent in many instances on the actions or
approvals of third Parties, and accordingly is expected to evolve during the
parties’ pursuit of the Project. The parties shall update the Development
Schedule from time to time, each acting reasonably and in good faith. The
Parties agree to use diligent efforts and to cooperate with each other in
undertaking their respective responsibilities under this Agreement, including,
but not limited to, those events listed in Exhibit C. The Parties agree that time
is of the essence in performance of their respective obligations under this
Agreement. Developer and the City acknowledge that the completion of the
Development Schedule is dependent on events to be determined following
the approval of this Agreement by the City Council. The City Council hereby
gives the Deputy City Manager the sole authority to negotiate the final
elements, terms, conditions, milestones, and timeframes for Exhibit C.

Force Majeure / Excusable Delays. For purposes of this Agreement, Force
Majeure Delays shall mean occurrences whereby Developer shall not be
considered in breach of or default in its obligations under this Agreement in
the event of unavoidable delay in the performance of such obligations due to
causes beyond its control and without its fault or negligence, including but not
limited to, acts of God, or of the public enemy, acts of the other party, fires,
floods, or other casualties, epidemics, quarantine restrictions, litigation,
delays stemming from unusually severe weather, or delays in obtaining any
Development Permits and Approvals; it being the purpose and intent of this
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provision that in the event of the occurrence of any such enforced delay, the
time for commencement of construction and for performance of the
obligations thereunder by Developer shall be extended for the period of the
enforced delay, provided, that Developer, within thirty (30) days after the
beginning of any such enforced delay, has notified the City in writing stating
the cause or causes thereof and requesting an extension for the period of the
enforced delay.

6. REPRESENTATIONS AND WARRANTIES

6.1.

6.2.

59172789 v1

Representations and Warranties of the City. The City hereby represents

and warrants to the best of its knowledge and belief that:

6.1.1.

6.1.2.

6.1.3.

The execution and delivery of this Agreement and the performance
of the City's obligations hereunder have been duly authorized by
such municipal action as necessary, and this Agreement constitutes
the legal, valid and binding agreement of the City, enforceable
against the City in accordance with its terms subject only to the
conditions set out in this Agreement.

Subject to the conditions set out in this Agreement, neither the
execution or delivery by the City of this Agreement, the performance
by the City of its obligations in connection with the transactions
contemplated hereby, nor the fulfilment by the City of the terms or
conditions hereof conflicts with, violates or results in a breach of any
constitution, law or governmental regulation applicable to the City, or
conflicts with, violates or results in a breach of any term or condition
of any judgment or decree, or any agreement or instrument, to which
the City is a party or by which the City or any of its properties or
assets are bound, or constitutes a default thereunder.

There is no action, suit or proceeding, at law or in equity, or official
investigation before or by any court or Governmental Authority,
pending or threatened against the City, or to the City’s knowledge
with respect to the Property, wherein an unfavorable decision, ruling
or finding would materially adversely affect the performance by the
City of its obligations hereunder or the performance by the City of its
obligations under the transactions contemplated hereby, or which, in
any way, questions or may adversely materially affect the validity or
enforceability of this Agreement, or any other agreement or
instrument entered into by the City in connection with the
transactions contemplated hereby.

Representations and Warranties of Developer. Developer hereby

represents and warrants to the best of its knowledge and belief that:
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6.2.1.

6.2.2.

6.2.3.

6.2.4.

Developer has the power and authority to execute, deliver and carry
out the terms and provisions of this Agreement and all necessary
action has been taken to authorize the execution, delivery and
performance by it of this Agreement. This Agreement will, upon
execution and delivery thereof by Developer, constitute valid, legal
and binding obligations of Developer enforceable against Developer
in accordance with the respective terms thereof.

Neither the execution or delivery by Developer of this Agreement, the
performance by Developer of its obligations in connection with the
transactions contemplated hereby, nor the fulfillment by Developer
of the terms or conditions hereof conflicts with, violates or results in
a breach of any constitution, law or governmental regulation
applicable to Developer, or conflicts with, violates or results in a
breach of any term or condition of any judgment or decree, or any
agreement or instrument, to which Developer is a party or by which
Developer or any of its properties or assets are bound, or constitutes
a default there under.

[Intentionally Omitted].

There is no action, suit or proceeding, at law or in equity, or official
investigation before or by any court or Governmental Authority,
pending or threatened against Developer, its principal(s), affiliate(s),
or entities controlled by its principal(s), wherein an unfavorable
decision, ruling or finding would materially adversely affect the
performance by Developer of its obligations hereunder or the
performance by Developer of its obligations under the transactions
contemplated hereby, or which, in any way, questions or may
adversely materially affect the validity or enforceability of this
Agreement or any other agreement or instrument entered into by
Developer in connection with the transactions contemplated hereby.

7. DEFAULT AND REMEDIES

7.1.

7.1.1.

59172789 v1

Default by Developer.

Default by Developer before Closing. If Developer shall fail to fulfill its

obligations hereunder prior to the Closing and such failure continues for thirty
(30) days after written notice from City (or such additional time as may be
reasonably required if such failure cannot be cured within said thirty (30) day
period provided that Developer is diligently pursuing said cure), then the
City’s remedy shall be limited to its rights and remedies as set forth within the
specific Article, Section, or Sub-Section of this Agreement for which default
has occurred. However, if no rights or remedies are expressly defined within
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7.2.

the specific Article, Section, or Sub-Section in which the default occurred,
then the City shall have the right to terminate this Agreement and retain
Developer’'s Deposit including interest earnings related thereto which shall be
City’s sole and exclusive remedy at law or in equity. In all instances involving
a default by the Developer, the Developer shall assign to the City (i) any and
all third party due diligence materials (with reliance rights) which are
undertaken by Developer with respect to the Property or the Project, in
electronic format (AutoCADD if applicable) or other format requested by the
City, (ii) Developer’s rights under the Development Permits and Approvals,
and (iii) Developer’s rights to any and all plans and specifications prepared
for the Project. The parties agree that the damages that will be suffered by
the City from a default by Developer hereunder will be difficult or impossible
to ascertain and that the Deposit together with receipt by the City of the above
described due diligence materials, permits and approvals and plans and
specifications is a reasonable estimate of the amount of such damages and
shall constitute the full, agreed and liquidated damages of the City for such
default.

7.1.2. Default by Developer after Closing. If Developer shall fail to fulfill
its obligations hereunder after the Closing, then the City’s remedies
shall be as set forth in the Ground Lease.

Default by City. If the City shall fail to fulfill its obligations hereunder, and
such failure continues for thirty (30) days after written notice from Developer
(or such additional time as may be reasonable required if such failure cannot
be cured within said thirty (30) day period provided that City is diligently
pursuing said cure) then Developer’s remedy shall be limited to its rights and
remedies as set forth within the specific Article, Section, or Sub-Section of
this Agreement for which default has occurred. However, if no rights or
remedies are expressly defined within the specific Article, Section, or Sub-
Section in which default occurred, then Developer shall have the right option
to (a) waive the default and proceed to Closing; or (b) give notice that it is
terminating this Agreement, in which event the Deposit and any interest shall
be immediately refunded to Developer, upon which neither party shall have
any further rights against the other under this Agreement; and/or (c) pursue
any and all rights it may have at law and in equity to address any such breach.
The remedies stated herein shall be cumulative.

8. GENERAL PROVISIONS

8.1.

59172789 v1

Cooperation. Developer and the City agree to cooperate with each other,
and to act reasonably and in good faith, in order to achieve the purposes of
this Agreement and, in connection therewith, to take such further actions and
to execute such further documents as may reasonably be requested by the
City, Developer, or their representatives, agents, consultants and any
prospective or actual lenders, investors or tenants.

28



© 00 N O O b WN P

B A DB DB D OOWWWWWWWWWWNDNDNDNDNNDNDNMDNMNDNNMDMNMNNNRPRPRPERERRERERRPRR
OO Ul A W NP O OO0 ~NOO O WONPFP OOVWOLONO O PR WNPEPEOOOOWMNO O P~ WNPE O

8.2.

8.3.

8.4.

8.5.

8.6.

8.7.

8.8.

8.9.

59172789 v1

Entire Agreement; Amendments. This Agreement embodies the entire
agreement and understanding between the Parties hereto relating to the
subject matter herein and supersedes all prior agreements and
understandings between the Parties (including without limitation the RFP and
the Mcintyre Project Negotiating Principles). This Agreement may not be
changed, modified, waived, discharged or terminated orally, but only by an
instrument in writing signed by each of the Parties hereto or by the party
against which enforcement is sought. Any change, modification or
amendment, which requires the consent or approval of a Governmental
Authority, shall be effective only upon receipt of such approval.

Binding Effect; Successors and Assignors. The terms and provisions of
this Agreement and the respective rights and obligations of the Parties
hereunder shall be binding upon, and inure to the benefit of, their respective
heirs, successors, assigns, and nominees. The Developer shall not have the
right to assign this Agreement without the prior written consent of the City
which may be withheld in the City’s sole discretion.

Headings. The headings to the sections and subsections of this Agreement
have been inserted for convenience of reference only and shall not modify,
define, limit or expand the express provisions of this Agreement.

Exhibits. All exhibits referred to in this Agreement are hereby incorporated
by reference and expressly made a part hereof.

Governing Law. This Agreement shall in all respects be governed by, and
construed and enforced in accordance with, the laws of the State of New
Hampshire.

Enforceability and Severability. Any provision of this Agreement that is
determined to be illegal or unenforceable by a court of competent jurisdiction,
shall be ineffective to the extent of such prohibition or unenforceability without
invalidating the remaining provisions hereof.

Consent to Jurisdiction and Venue. Developer and City submit to the
jurisdiction of the courts of the State of New Hampshire and the courts from
which an appeal from such trial venue may be taken or other relief may be
sought for purposes of any action or proceeding arising out of this Agreement
or any related agreement. All legal actions taken by the Parties shall be
commenced in Rockingham County New Hampshire Superior Court. Both
Parties hereby waive their right to a jury trial.

Independent Parties. Developer and City are independent Parties under
this Agreement, and nothing in this Agreement shall be deemed or construed
for any purpose to establish between any of them or among them a
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8.10.

8.11.

8.12.

8.13.

8.14.

8.15.

8.16.

59172789 v1

relationship of principal and agent, employment, partnership, joint venture, or
any other relationship other than independent Parties.

Survival _of Agreement. The agreements, covenants, indemnities,
representations and warranties contained herein shall survive the execution
and delivery of this Agreement, but not the Closing. Upon entering the Ground
Lease at Closing, this Agreement shall be superseded in all respects by the
Ground Lease and thereafter this Agreement shall have no further force or
effect and the Parties shall have no further rights or obligations hereunder.

Waivers. Failure on the part of any party to complain of any action or non-
action on the part of the other party, no matter how long the same may
continue, shall not be deemed to be a waiver of any such party's rights
hereunder. No waiver at any time of any provision hereof by any party shall
be construed as a waiver of any other provision hereof or a waiver at any
subsequent time of the same provision.

No Rights Conferred Upon Others. Except as expressly set out herein,
nothing in this Agreement shall be construed as giving any individual,
corporation, limited liability company, partnership, joint venture, association,
joint stock company, trust, unincorporated organization or government, other
than the Parties hereto, their successors and permitted assigns, any right,
remedy or claim under or in respect of this Agreement or any provision hereof.

Preservation of Rights. Nothing herein or in any related agreement shall
limit or be construed to limit in any way rights or remedies the City may have
for the collection of real property taxes under law, unless expressly set forth
herein.

Time of the Essence. The Parties agree that time is of the essence in
performance of their respective obligations under this Agreement.

Good Faith and Fair Dealing. Unless expressly stated otherwise in this
Agreement, whenever a party’s consent or approval is required under this
Agreement, or whenever a party shall have the right to give an instruction or
request another party to act or to refrain from acting under this Agreement, or
whenever a party must act or perform before another party may act or perform
under this Agreement, such consent, approval, or instruction, request, act or
performance shall be reasonably made or done, or shall not be unreasonably
withheld, delayed, or conditioned, as the case may be.

Municipal Approvals. The execution of this Agreement does not preempt
or supersede the legally required review process or powers of any city or
other governmental board, committee, commission, or department, or excuse
the Parties from the requirement to apply for and receive all necessary
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permits and approvals from all applicable governmental boards, committees,
commissions or departments.

8.17. Warranties and Representations. Developer and City each acknowledge
that they have not been influenced to enter into this transaction or relied upon
any warranties or representations not specifically set forth or incorporated into
this Agreement.

8.18. Saving Clause. In the event that any of the terms or provisions of this
Agreement are declared invalid or unenforceable by any court of competent
jurisdiction or any Federal or State Government Agency having jurisdiction
over the subject matter of this Agreement, the remaining terms and provisions
that are not effected thereby shall remain in full force and effect.

8.19. Escrow.

a. The Deposit shall be held by Hinckley Allen as Escrow Agent in a
federally insured, interest-bearing money market account and shall be duly accounted for
at the Closing. Inthe event that City or Developer sends notice to Escrow Agent certifying
to Escrow Agent that it is entitled to receive the Deposit pursuant to the terms of this
Agreement (other than at the Closing), Escrow Agent shall forward a copy of such
certification to the other party. If Escrow Agent does not receive an objection from such
party to such certification within fifteen (15) days after the date of such notice, Escrow
Agent may disburse all such amounts to the certifying party. If Escrow Agent receives an
objection or receives conflicting demands, Escrow Agent shall have the right to do either
of the following: (i) interplead the funds into a court of competent jurisdiction in
Rockingham County, New Hampshire (the cost of doing so to be deducted from the funds
but shared equally between the parties) and the parties shall thereafter be free to pursue
their rights at law or in equity with respect to the disbursement of the funds and the Escrow
Agent shall be fully released and discharged from its duties and obligations under this
Agreement; or (ii) resign and transfer the funds to a replacement escrow agent reasonably
satisfactory to City and Developer. Upon the transfer of funds to such replacement
escrow agent, the Escrow Agent shall thereupon be fully released and discharged from
all obligations to further perform any and all duties or obligations imposed upon it by this
Agreement.

b. The Escrow Agent shall incur no liability hereunder whatsoever
except in the event of its willful misconduct or negligence. The other parties hereto, jointly
and severally, agree to defend and indemnify the Escrow Agent against all reasonable
costs, obligations and liabilities suffered by it for which it may be claimed to be liable
hereunder, except for that occasioned by its willful misconduct or negligence. The
indemnity provided in the preceding sentence shall survive any termination of this
Agreement. The fees of the Escrow Agent and costs incurred by it in performing its duties
hereunder shall be shared equally by the parties, except that Developer shall not be liable
for any costs or expenses of the Escrow Agent incurred in connection with its
representation of City.
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C. The Developer acknowledges and understands that the Escrow
Agent is City’s attorney in this transaction. In the event of any dispute between the City
or the Developer arising out of this Agreement, the Developer agrees that the Escrow
Agent may represent the City in connection with that dispute provided that Escrow Agent
also proceeds in accordance with (i) or (ii) of Paragraph (a), above. The Developer
agrees that in the event of any such dispute and provided that the Escrow Agent proceeds
in accordance with (i) or (ii) of Paragraph (a) above, it will not object to the Escrow Agent's
representation of the City in such dispute because of any potential or actual conflict of
interest arising due to the Escrow Agent's role as Escrow Agent under the terms of this
Agreement.

[The remainder of this page left blank intentionally]
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LIST OF EXHIBITS

Exhibit A Preliminary Conceptual Building Elevations and Site Plans for
Project [Add names of plans, engineer and date?]

Exhibit B Project Budget
Exhibit C  Development Schedule
Exhibit D  List of Anticipated Permits and Approvals

Exhibit E Basic Terms of Ground Lease

[The remainder of this page left blank intentionally]
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~th
Executed as a sealed instrument thisw day ode oo A , 2019.

CITY OF PORTSMOUTH

=
By, _/\ /ot f'?/(_:. Date: /o -7-/7
/ John P. Bohenko, City Manager
““Duly Authorized

STATE OF NEW HAMPSHIRE
COUNTY OF ROCKINGHAM

=,
InQ Asonot™ NN onthe S‘*‘\ day of OL obex , 2019, before me,
personally appeared John P. Bohenko, City Manager of the City of Portsmouth known
to me or proved to be the person named in and who executed the foregoing instrument,
and being first duly sworn, such person acknowledged that he executed said instrument
for the purposes therein contained as his free and voluntary act and deed.

ARy

Just|ce of the Peace/Notary Public

VALERIE A. FRE
" Notary Public - New H':IICHHS'III‘O
Ay Cemmission Expires February 11, 2020

34
59172789 v1



DEVELOPER

SOBOW SQUARE, LLC

By: Date:

Dulyfwmed
Date: October 7, 2019

By: _ Yy \\_Z
Ralph C&
Duly Authorized

COMMONWEALTH OF MASSACHUSETTS
COUNTY OF SUFFOLK

In \ A0S , on the day of October, 2019, before me, personally
appeared Ralph Cox of Sobow Square, LLC, known to me or proved to be the persons
named in and who executed the foregoing instrument, and being first duly sworn, such
persons acknowledged that they executed said instrument for the purposes therein
contained as their free and voluntary act and deed.

Q) . / 1 )0
D0 | \/Yk(f‘fbi‘i't‘ e

~Justice of the'Pedce/Notary’Public

/‘- SIENNA C. CRAWFORD
4 Notary Public
Massachusetts

; My Commission Expires
Mar 6, 2026
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DEVELOPER

SQBOW E, LLC
) : / u) Date: /o/?//f}
ul
| /o /'?—'// 9

By: AN Date:
s

Duly Authorized

STATE OF NEWAHAMPSHIRE T LLINOID
COUNTY OF ROEKINGHAM | AKE

In , on the TH\day of é)g: jjobg( , 2019, before me,

personally appeared Michael Kane ant=8tevesRerdue of Sobow Square, LLC, known
to me or proved to be the persons named in and who executed the foregoing
instrument, and being first duly sworn, such persons acknowledged that they executed
said instrument for the purposes therein contained as their free and voluntary act and

deed.

AU sy oo

Justice of the Pdace/Notary Public

MINDY COHN
Official Seal
Notary Public - State of lllinois

g My Commission Expires May 14, 2022
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Exhibit A

Preliminary Conceptual Building Elevations and Site Plans for Project
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Exhibit B

Project Budget
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Exhibit C

Development Schedule
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Exhibit D
List of Anticipated Permits and Approvals

[Add GSA’s requirement to go through Section 106]
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Exhibit E

Basic Terms of Ground Lease

Mclntyre Project Ground Lease Summary

Property Name:
Address:

Owner / Landlord

Tenant

Guarantors

Subordination

Leased Premises

Lease Term

Lease Commencement Date

Base Rent Commencement Date

Additional Option Period and Terms

Base Rent

Base Rent Escalators

Revenue Sharing

Capital Expense Reserve

Capital Reserve Payment
Commencement Date

Security Deposit
Option to Purchase
Landlord Expense Responsibility

Tenant Expense Responsibility

Public Spaces

Historic Tax Credit Sharing

Refinance Proceeds Sharing

Profit Sharing

59172789 v1

Mcintyre Redevelopment Project
80 Daniel Street Portsmouth, NH

City of Portsmouth, New Hampshire

Sobow Square, LLC

Redgate and Kane Companies

Ground Lease not Subordinate to Project Financing
Approximately 2.1 Acres of Land and Improvements Thereon
75 Years

To Be Determined

On the 18th Month After Issuance of a Building Permit

None

100,000 Annually Payable Monthly at 8,333.33

2.5% Annually Beginning 12 Months After Base Rent Commencement

In Addition to Base Rent, Tenant Will Pay to Landlord 1% of Annual
Revenues Beginning in Year 11

$25,000 Annually First 5 Years after Capital Reserve Commencement
Date, $75,000 Annually Years 6-10

30th Month After Issuance of a Building Permit

None Initial $400,000 Deposit to be Released at Ground Lease Closing
None

None

All Operating Expenses of Every Kind

Tenant to Construct and Maintain at its Sole Expense All Indoor and
Qutdoor Public Spaces as lllustrated on Approved Site Plan

50/50 Sharing of Net Proceeds After Costs of Application and
Administration

7.5% of Net Financing Proceeds for 1st Refinancing Event and 10% of Net
Financing Proceeds for all Subsequent Refinancing Events will be Paid to
Landlord as Additional Rent

Upon A Leasehold Sale Landlord Will Share in 20% of Project Profit In
Excess of an 18% Internal Rate of Return

8/8/2019
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Exhibit A

Preliminary Conceptual Building Elevations and Site Plans for Project
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Exhibit B - Budget

Portsmouth Mcintyre

Portsmouth, NH
June 28, 2019

CAPITAL BUDGET

Gross Square Feet: 88,657 GSF 69,758 GSF
NeF Square Feet (Res): 67,340 NSF 66,413 NSF
Unit Count: 76 Units 0 Units

TOTAL BUDGET New Construction  Mclintyre Building

Total Land Costs $ 248,781 $ 125,252 $ 123,528
Subtotal Legal $ 475,000 $ 265,834 $ 209,166
Subtotal Design Costs $ 2,817,390 $ 1,576,753 $ 1,240,637
Subtotal Marketing Costs $ 1,679,895 $ 582,325 $ 1,097,570
Subtotal Permits & Fees $ 693,376 $ 388,048 $ 305,328
Subtotal Financing, Fees & Operations $ 4,860,653 $ 3,105,537 $ 1,755,116
Total Soft Costs $ 10,526,314 $ 5,918,497 $ 4,607,817
Total Hard Costs $ 50,310,775 $ 32,721,546 $ 17,589,230
Total Project Cost $ 61,085,869 $ 38,765,295 $ 22,320,575
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Exhibit C - Schedule

Mclintyre Schedule 4/12/2019
Milestone Date Comments
NPS Approval Jul'19
Predevelopment
Land Use B d Jul'19 - A 19 Assumes Design Development is concurrent
an Se boards u - Aug with Land Use Boards
Design and Contracts Jul'19 - Dec '19
Ground Lease Closing Jan 20
Construction
Groundbreaking Jan 20
Phase I: Mcintyre Office/Retail Core & Shell Delivery Dec '20 12 Months
Phase IlI: Residential and Retail Jul'21 18 Months
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Exhibit D - Anticipated Permits

Federal Permits:

Description

EPA NPDES permit

The project will exceed one (1) acre of disturbance. We will file the Notice of
Intent (NOI) with EPA for coverage under the Construction General Permit
(CGP) in order to discharge stormwater during construction activities. The
NOI requires that a Stormwater Pollution Prevention Plan (SWPPP) be
prepared and implemented

EPA Dewatering General Permit

The EPA has promulgated a general permit for the qualifying discharges of
non-processed dewatering and dewatering-related activities into "waters of
the United States." Will be required for utility corridors as well.

NPS Approval of the Application for Obtaining
Real Property for Historic Monument Purposes

National Park Service to review and approve City's application in concert
with the General Services Administration: Application and exhibits,
development agreement and ground lease document.

Section 106

GSA to conduct.

State Permits:

Description

NHDES Sewer Connection Permit

The project is anticipated to exceed an additional 5,000 GPD of average daily
sewer flow. Requires Sign Off from City prior

NHDES Shoreland Protection Permit

The project is located within 250 feet of the Piscataqua River.

NHDES Alteration of Terrain Permit

Tighe & Bond created an exhibit and performed consultations with NHDES to
work around having to submit for this project. Need NHDES letter confirming
the aforementioned.

Local Permits:

Description

Historic District Commission

Certificate of Approval

Planning Board

Technical Advisory Committee Recommendation + Planning Board Site Plan
Approval

Building Permit

Project document approval by Inspectional Services Department

Driveway Permit

Department of Public Works

Flammable Storage License (Garage Permit)

Fire Department

City Roads & Public Street Permits

Street Encumbrance Permit Approval from City Manager's Office

Food Service Permit

Approval from Health Department for Restaurant Core/Shell




Exhibit E

Basic Terms of Ground Lease

Mcintyre Project Ground Lease Summary

Property Name:
Address:

Owner / Landlord

Tenant

Guarantors

Subordination

Leased Premises

Lease Term

Lease Commencement Date

Base Rent Commencement Date

Additional Option Period and Terms

Base Rent

Base Rent Escalators

Revenue Sharing

Capital Expense Reserve

Capital Reserve Payment
Commencement Date

Security Deposit
Option to Purchase
Landlord Expense Responsibility

Tenant Expense Responsibility

Public Spaces

Historic Tax Credit Sharing

Refinance Proceeds Sharing

Profit Sharing

Mcintyre Redevelopment Project
80 Daniel Street Portsmouth, NH

City of Portsmouth, New Hampshire

Sobow Square, LLC

Redgate and Kane Companies

Ground Lease not Subordinate to Project Financing
Approximately 2.1 Acres of Land and Improvements Thereon
75 Years

To Be Determined

On the 18th Month After Issuance of a Building Permit

None

100,000 Annually Payable Monthly at 8,333.33

2.5% Annually Beginning 12 Months After Base Rent Commencement

In Addition to Base Rent, Tenant Will Pay to Landlord 1% of Annual
Revenues Beginning in Year 11

$25,000 Annually First 5 Years after Capital Reserve Commencement
Date, $75,000 Annually Years 6-10

30th Month After Issuance of a Building Permit

MNone Initial $400,000 Deposit to be Released at Ground Lease Closing
None

None

All Operating Expenses of Every Kind

Tenant to Construct and Maintain at its Sole Expense All Indoor and
Qutdoor Public Spaces as lllustrated on Approved Site Plan

50/50 Sharing of Net Proceeds After Costs of Application and
Administration

7.5% of Net Financing Proceeds for 1st Refinancing Event and 10% of Net
Financing Proceeds for all Subsequent Refinancing Events will be Paid to
Landlord as Additional Rent

Upon A Leasehold Sale Landlord Will Share in 20% of Project Profit In
Excess of an 18% Internal Rate of Return

8/8/2019



January 8, 2020 Special Meeting Link to:

OBTAINING REAL PROPERTY FOR HISTORIC MONUMENT PURPOSED

APPLICATION AND INSTRUCTIONS

http://files.cityofportsmouth.com/files/mcintyreproject/August 30 2019 HSPPApplication web.pdf
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